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JURISDICTIONAL STATEMENT

Thisgoped isfrom the denid of amation to vacate judgment and sentence under Supreme Court

Rule 29.15 in the Circuit Court of Lawrence County, Missouri. The convictions sought to be vacated were
for two counts of murder in the firs degree, 8565.020, RSVIo 1994, for which the sentence was degth.
Because of the sentence imposead, the Supreme Court of Missouri hes exdusive gopdlate jurisdiction.

Artide V, 83, Missouri Condtitution (as amended 1982).



STATEMENT OF FACTS

Appdlant, Brandon Hutchison, was convicted of two counts of first degree murder and sentenced
to degth for the killings of Rondld and Brian Y atesin Lawrence County, Missouri (L.F.116,117). Viewed
in light mogt favorable to the verdict, the fallowing evidence was adduced:

Freddy Lopez (herenafter Lopez) and hiswife Kearry had aNew Y ear's Eve party in the garage
of ther home in Verona, Misouri (Tr.1068-69). Appdlant and Michad Sdazar were among those
attending the party (Tr.1068-71). Lopez, who was from Cdifornia, hed firg lived in Missouri during the
early 1990's(Tr.1072). After returning to Cdifornia, he moved beck to Missouri in March or April, 1995
(Tr.1070). Appdlant and Lopez met within days of Lopez's return to Missouri (Tr.1077). Appdlant wes
Kerry Lopezs cousin by mariage (Tr.1076). Lopez and gopdlant were friends and were together "most
of thetime" (Tr.1079,1507). Appdlant frequently spent the night at Lopez's house (Tr.1078,1330).
Shortly after Lopez returned to Missouri, Miched Sdazar, afriend of LopeZ sbrother, moved inwith him,
at his brother's request (Tr.1069).

On Decamber 31, 1995, Sdazar helped the Lopez's prepare for the New Year's eve party
(Tr.1965). Tery Farisand Tim Y des the brother of the vicims were thefird gueststo arrive a the party
(Tr.2081,1171). Faris had been invited and he brought Tim Yates dong (Tr.1081). Lopez sold
methamphetamine to Farris and the two |eft before others arrived at the party (Tr.1080-81,1199).

Appdlant and his brother, Mat Hutchison, were the next to arive a the paty
(Tr.1081,1174,1326). At thet time only the Lopezes, Sdazar and Gail Weldon, Kerry Lopez's mother,
were presant (Tr.1081-82,1327). Approximeatdy nine other people arived a the party during the evening

hours of December 31, 1995, and the early morning hours of January 1, 1996 (Tr.1082,1281,1289).
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Among them were Rondd and Brian Y aes (Tr.1082).

The Yaes brothers were not invited to the party and did not know the other party goers
(Tr.10831178). They came to the party after midnight looking for Terry Farris and ther bother Tim
(Tr.2083,1091). They weretold that their brother and Farris hed left, but were invited to stay (Tr.1083-
84).

Lopez had a .22 cdiber handgun he recaived from gopdlant (Staes Exhibit 34) (Tr.1092).
Sdazar owned a.25 cdiber, semi-automatic handgun (State's Exhibit 35). Both guns were kept in an
unlocked metd cabinet in Sdazar's room so thet they were away from the three Lopez children (Tr.1068-
69,1092-93). At midnight on January 1, gppdlant, his brother, Lopez, and Sdazar got the .22 cdiber gun
from Sdazar'sroom (Tr. 1089-90). Each men fired around, six shots, out of the back door of the Lopez
housg, into the air (Tr.1089-90). The .22 cdiber was returned to the metd cabinet in Sdazar's room
(Tr.1090-91). Sdazar had the .25 cdiber on him during the remainder of the party (Tr.1176,1293).

A number of "unusud things' hgppened a the party (Tr.1284). Everyone a the party, induding
gopdlant and Lopez, were drinking (Tr.1184,1320-21). Appdlant punched ancther party goer, Jeremy
Andrews, in the head (Tr.1284-86). Appdlant dso hdd hishand out, S0 asto imitate agun, and made a
shooting mations a the Yaes brothers (Tr.1288-89). Lopez and Rondd Yaes did a line of
methamphelamine a the party (Tr.1097,1181). Methamphetamine wasleft on the Sereo in the garage and
wasfinished off by someonedse a the party (Tr.1097). At goproximatdy 4:00 am., the hogts of the party,
Kerry and Freddy Lopez, got into an argument in front of the guests (Tr.1097-98,1180-81,1185). They
|ft the garage and wentt to their bedroom in the house (Tr.1098). When the Lopezes |eft, seven people

remaned in the garage (Tr.1102). But shortly thereefter, dl of the guests, except gppdlant, Sdazar and
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the Y ates brothers, | eft the party (Tr.1306-07).

Approximatdy twenty minutes after the Lopezes | eft the garage, gppdlant pounded on the door of
their bedroom and said that "something bad had happened in the shop"  (Tr.1101,1135,1163,1187).
Lopez assumed it was something Smilar to the events that hed oocurred earlier in the evening and initidly
"brushed it off* (Tr.1101-02). Then Sdazar came to the porch of the house and caled for Lopez
(Tr.1105). Sdazar gopeared nervous and scared and sad that he had shot someone (Tr.1105-06).
Sdazar had the .25 cdiber gun a that time (Tr.1190-91). Lopez went with Sdazar to the garage where
the Y aes brotherswere lying on the floor (Tr.1106-07,1191,1337-38). Appdlant wasdso in the garage
(Tr.1109). Sdazar dlaimed that "the guy tried to sab him" (Tr.1109).

Brian Yaes was shat in the chest and abdomen (Tr.1384). The chest wound was not very
sgnificant, because the bullet never entered the chest cavity (Tr.1384). While srious, the abdomind
wound was not fatd (Tr.1396). Brian Y ates could have survived severd dayswithout medicd trestment

(Tr.1412). The .25 cdiber bullet that causad the abdomina wound was fired from the gun owned by
Sdazar (Tr.864-65,1422,1632-33). Whiledill dive, Brian Y ates ds0 auffered a blunt traumarto the back
of the heed (Tr.1384,1392,1429).

Rondd Y aeswas shot in the back a point blank range (Tr.1434,1403). The bullet lodged in the
spine and while it would have caused pardyds it was not afatd wound (Tr.1401,1410,1435-36). Rondd
Y ates could have survived for severd days without medicdl trestment (Tr.1410). The bullet in Ronald
Y des spine camefrom Sdazar's .25 cdiber gun (Tr.1636). Rondd Y aes dso suffered dorasonsto his
legs and shoulders, bruised lips and was struck in the head (Tr.1408-09,1437).

There were three hospitals within 6 to 12 miles of the Lopez home (Tr.858). Had the gopdlant,
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Lopez or Sdazar (herendter callectivdy "the co-defendants’) sought medica assgtance for the Yates
brothersthey would have survived (Tr.1413). Lopez suggested thet they cal an ambulance, but gppdlant
did not want to because "he waant going to teke the rap or get penned for thet . . . ." (Tr.1112-13).
Appdlant then dated that Rondd Y ateswas dreedy deed (Tr.1110). Lopez, however, sawv Rondd Y ates
gasp for ar (Tr.1111). Appdlant suggested that they move the Y aes brothers out of the garage into
Lopez's Honda Accord and Lopez agreed (Tr.1113).

Sdazar backed the Lopez car into the garage (Tr.1116-17). Thetrunk of the Hondais smdl
(Tr.1862-66). Appdlant and Sdazar firg loaded Rondd Yatesinto thetrunk (Tr.1118). While Sdazar
went to the house to get adrug scde and the .22 cdiber gun, gppdlant drug Brian Y aes by the shoulders
to the back of the car and dropped him onthefloor (Tr.1118,1120). Appdlant then kicked Brian Y ates
in the upper part of thebody (Tr.1120). When Sdazar returned he and gppdlant loaded Brian Y aesinto
thetrunk (Tr.1121). Before leaving, gopdlant and Sdazar removed evidence and deaned the garage
(Tr.1122).

Appdlant drove the car (Tr.1123). The three co-defendants took the Yates brothers
goproximately Six to nine milesto dirt road 2210, near Hoberg, Missouri (Tr.858,1126-29). Thedrive
took gpproximatdy 10-15 minutes (Tr.1130). After coming to a stop, gopdlant got out of the car with
the .22 cdiber guninhishand (Tr.1129). He Sated "we got to kill them, we got to kill them™ (Tr.1131).

Sdazar dso got out of thecar (Tr.1131). Thetrunk lid wasraised and severd shotswerefired (Tr.1132-
33). Brian Yaeswas shat oncein theright eer and once intheright eye (Tr.864,867-68,393). Both were
contact wounds (Tr.1393). Rondd Y ateswas shat in the back of the head and in both eyes (Tr.874,1406-

08,1634). Although bullets removed from the Y ates brothers heads were too fragmented for pogtive
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identification, the bullets are condgtent with those used in a.22 cdiber gun (Tr.1627,1634).

Both brathers died of the gunshat woundsto the heed (Tr.1396,1412). The autopsy of thevidims
and physica evidence were conggtent with the Y ates brothers being shat in the body firgt and then & some
point later being killed by gunshot woundsto the heed (Tr.1442-43).

The bodies were |eft sorawled on the Sde of the dirt road (Tr.997). Appdlant and Sdazar get
beck into the car. Appdlant sill hed the .22 cdliber gun (Tr.1151). After leaving the Scene, Sdazar leened
forward and mentioned that they needed the keys to the victim's car that wes left a the Lopez house
(Tr.1135). They went back to where the bodies were Ieft to search for the keys (Tr.1135). All three co-
defendants gt out of the car, dthough only Sdazar and gppdlant seerched the victims pockets (Tr.1135).
They found no keys (Tr.1136).

Thethree then drove toward Hoberg, Missouri (Tr.1136). At abridge over the Soring River they
pulled off theroad (Tr.1137). Lopez threw the remaining shellsinto the water while gppdlant and Sdazar
wrgpped the .22 and .25 cdiber guns in gopdlant's blue t-shirt and buried them near the river
(Tr.1103,1139-40).

Appdlant then suggested thet they go to the house of afriend, Troy Evans (Tr.1140). Evanslived
with Frankie Y oung in atraler home only aquarter milefrom the Sxring River (Tr.1137). Appdlant Sayed
with Evansin the pagt (Tr.1140,1507). It was gpproximatdy 5:00 am. on New Year's morning when
appellant knocked on the window of the Evans home (Tr.1536,1556,1141-42). \When Evans let them
in Lopez immediatdy asked to use the phone and went to Y oung and Evans bedroom to make phone cdls

(Tr.1243,1539,1558). Appdlant was"exdted" (Tr.1509). Based on how hewas acting, Evans bdieved

appdlant had beenin afight (Tr.1545).



Frankie Y oung noticed blood on gppdlant'shand (Tr.1511). Appellant asked to take a shower
"to waeh the blood off hishand" (Tr.1510, 1540). At first Evansrefused, but gppellant kept asking and
findly he was dlowed to shower (Tr.1541,1524). Appdlant changed into some dothes he kept & the
traler (Tr.1144,15381541-42). Although Evansand Y oung didnt noticeif he had changed shoes, severd
weeks later they redized thet apar of Evans shoeswere missng (Tr.1156).

After showering, appdlant taked with Lopez and Evansin the kitchen (Tr.1551). Either gppdlant
or Lopez asked Evansto look in the Hondato seeif therewas carpet in the trunk  (Tr.1547,1550). When,
ater looking, Evans told them there was no carpet in the trunk gppdlant said they had "funked up”
(Tr.1545). Inregponse Lopez told him to "shut up* (Tr.1546). Before leaving, gopelant burned some
thingsin atrash can outsde (Tr.1552). The three co-defendants were & the Evans home gpproximetdy
30 or 45 minutes (Tr.1544).

After leaving Evans home they drove back to Veronaand they parked the Hondain the back of
Lopezshouse (Tr. 1150). Kerry Lopez noticed alarge amount of blood on the back bumper (Tr.1347-
48). Sdazar and gopdlant left inthe Yatesbrothers car (Tr.1152). Sdazar mentioned going to Arizona
where he had agirlfriend (Tr.1152,1158). Appdlant and Sdazar arived a the home of gppdlant's
friend, Sendra Jett, in Monett, Missouri, around 7:00 am. on January 1, 1996 (Tr.1258). Appdlant asked
her to give them aride to the bus gaion in Joplin (Tr.1258-59). Appdlant damed that thelr car hed
broken down in Monett (Tr.1259). They were carrying atrash beg full of dothes (Tr.1263). They sad
they were going to Cdifornia to vigt rdaives (Tr.1259). Jet took them to the bus gation in Joplin
(Tr.1259). Two men fitting gopelant's and Salazar's description bought tickets on the 9:50 am. busto

Yuma, Arizona (Tr.1446,1449).
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The bodies of the Y ates brothers were found sprawled on the side of the road at gpproximetely

8:10am (Tr.956). The palicewere natified and the palice arrived a gpproximeatdy 8:20am. and secured

the scene (Tr.806,959,996).

Appdlant’s convictionswere firmed by  this Court on November 25, 1997. Satev. Hutchison,

957 SW.2d 757 (Mo.banc 1999).
On March 20, 1998, appdlant filed his pro-se mation for post-conviction rdief, and following
gppointment of counsd, gppellant’s amended moation wasfiled on July 13, 1998 (PCRL.F.1). Following

an evidentiary hearing on some daims, the maotion court denied gppelant’ s motion on October 10, 2000

(PCRL.F.7).
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POINTSRELIED ON

1.

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING,
WITHOUT AN EVIDENTIARY HEARING, APPELLANT’S CLAIMS THAT THE
PROSECUTOR ENGAGED IN PROSECUTORIAL MISCONDUCT BY ALLEGEDLY
FAILING TO REVEAL A PLEA AGREEMENT WITH CO-DEFENDANT FREDDY
LOPEZ AND BY MAKING THIS ALLEGED AGREEMENT NOT TO PURSUE THE
DEATH PENALTY WITH LOPEZ FOR THE REASON THAT HE WASABLE TO PAY
RESTITUTION TO THE VICTIM’SFAMILIESBECAUSE THESE CLAIMSARE NOT
COGNIZABLE IN A RULE 29.15 PROCEEDING IN THAT THEY COULD HAVE BEEN
RAISED ON DIRECT APPEAL AND APPELLANT HAS NOT PLED ANY
EXTRAORDINARY CIRCUMSTANCESWARRANTING REVIEW (Respondsto appellant’s
Point | and I1).

State v. Carter, 955 SW.2d 548 (Mo.banc 1997), cert. denied 523 U.S. 1052 (1998);

Saev. Tdlliver, 839 SW.2d 296 (Mo.banc 1992);

Schneider v. State, 787 SW.2d 718 (Mo.banc 1990);

State v. White, 790 SW.2d 467 (Mo.App.E.D. 1990).
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11,

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING,
AFTER AN EVIDENTIARY HEARING, APPELLANT’S CLAIMS THAT HIS TRIAL
COUNSEL WAS INEFFECTIVE FOR FAILING TO INVESTIGATE AND PRESENT
VARIOUS EVIDENCE AND WITNESSES REGARDING HIS BACKGROUND FOR
MITIGATING EVIDENCE BECAUSE COUNSEL WASNOT INEFFECTIVE IN THAT
COUNSEL ACTED BASED UPON REASONABLE TRIAL STRATEGY; MUCH OF THIS
EVIDENCE WAS CUMULATIVE TO EVIDENCE PRESENTED AT THE PENALTY
PHASE; AND APPELLANT WOUL D HAVE BEEN PREJUDICED BY THE EVIDENCE
ASIT WASDAMAGING TO HISTHEORY AT TRIAL (Respondsto appellant’s Point I11).

illicorn v. State, 22 SW.3d 678 (Mo.banc 2000), cert. denied, 121 S.Ct. 630 (2000);

Statev. Twenter, 818 SW.2d 628 (Mo.banc 1991);

Satev. Clay, 975 SW.2d 121 (Mo.banc 1998), cert. denied, 525 U.S. 1085 (1999);

Statev. Tokar, 918 SW.2d 753 (Mo.banc 1996), cart. denied, 117 S.Ct. 307 (1996).
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111,

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING,
AFTER AN EVIDENTIARY HEARING, APPELLANT'S CLAIMS THAT TRIAL
COUNSEL WERE INEFFECTIVE FOR FAILING TO INVESTIGATE AND PRESENT
TESTIMONY FROM VARIOUS EXPERTSINSTEAD OF DR. LESTER BLAND, THE
DEFENSE EXPERT CALLED AT TRIAL, BECAUSE TRIAL COUNSEL’SACTIONS
WERE REASONABLE IN THAT DR. BLAND CONDUCTED A THOROUGH
EVALUATION AND TESTIFIED ABOUT APPELLANT'S LIFE HISTORY,
APPELLANT’S LIMITED FUNCTIONING AND APPELLANT’S VERSION OF THE
NIGHT OF THE MURDERS AND APPELLANT WAS NOT PREJUDICED IN THAT
THE EXPERTSWERE NOT CREDIBLE; THEIR TESTIMONY MIRRORED THAT OF

DR. BLAND’'S AND DR. BLAND PRESENTED A COMPLETE EVALUATION OF

APPELLANT (Respondsto gppdlant’s Point 1V).

Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).
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V.

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING,
AFTER AN EVIDENTIARY HEARING, APPELLANT'SCLAIM THAT HISAPPELLATE
COUNSEL WASINEFFECTIVE FOR FAILING TO RAISE ON APPEAL THAT THE
TRIAL COURT ABUSED ITS DISCRETION IN DENYING TRIAL COUNSEL'S
REQUEST FOR A CONTINUANCE BECAUSE COUNSEL’'SDECISION NOT TO RAISE
THISCLAIM WASREASONABLE APPELLATE STRATEGY INTHAT ITHADLITTLE
CHANCE OF SUCCESS. MOREOVER, APPELLANT'SCLAIM THAT THE TRIAL
COURT ABUSED ITSDISCRETION IN DENYING TRIAL COUNSEL’'SREQUEST FOR
A CONTINUANCE IS NOT COGNIZABLE IN A RULE 29.15 PROCEEDING AND
APPELLANT DOES NOT ALLEGE ANY EXTRAORDINARY CIRCUMSTANCES
WARRANTING REVIEW (Respondsto gppdlant’s Point V).

Saev. Tdlliver, 839 SW.2d 296 (Mo.banc 1992);

Statev. Moss, 10 SW.3d 508 (Mo.banc 2000);

State v. Middleton, 995 SW.2d 443 (Mo.banc 1999), cert. denied, 528 U.S. 1054 (1999);

State v. Wise, 879 SW.2d 494 (Mo.banc 1994), cert. denied, 513 U.S. 1093 (1995).
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V.

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING,
AFTER AN EVIDENTIARY HEARING, APPELLANT’S CLAIM THAT HIS TRIAL
COUNSEL WAS INEFFECTIVE FOR FAILING TO INVESTIGATE AND PRESENT
VARIOUSEVIDENCE AND TESTIMONY OF CO-DEFENDANT, FREDDY LOPEZ’'S
CONTROL AND DOMINATION OVER HIM BECAUSE APPELLANT HASFAILED TO
ESTABLISH THAT IT WASNOT REASONABLE TRIAL STRATEGY NOT TO PRESENT
MUCH OF THISEVIDENCE IN THAT APPELLANT DID NOT ASK TRIAL COUNSEL
IF THEY HAD A STRATEGIC REASON NOT TO PRESENT SOME OF THIS
EVIDENCE AND APPELLANT WASNOT PREJUDICED IN THAT MUCH OF THIS
EVIDENCE WAS IRRELEVANT OR DAMAGING TO HIS THEORY AT TRIAL.
(Respondsto gppdlant’ s Point VI).

State v. Harris 870 SW.2d 798 (Mo.banc 1994), cert. denied, 115 U.S. 371 (1994); Sate v.

Shefer, 969 SW.2d 719 (Mo.banc 1998), cart. denied, 522 U.S. 969 (1998);

Statev. Twenter, 818 SW.2d 628 (Mo.banc 1991):

Morrow v. State, 21 SW.3d 819 (Mo.banc 2000), cert. denied, 121 S.Ct. 1140 (2001).
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V.

THE MOTION COURT DID NOT CLEARLY ERR IN DENYING, AFTER AN
EVIDENTIARY HEARING, APPELLANT'SCLAIMSTHAT TRIAL COUNSEL FAILED
TO PRESERVE ISSUES FOR REVIEW BECAUSE THESE CLAIMS ARE NOT
COGNIZABLE IN A RULE 29.15 PROCEEDING. MOREOVER, THE MOTION
COURT WASNOT CLEARLY ERRONEOUS IN DENYING APPELLANT’SCLAIMS
THAT TRIAL COUNSEL WAS INEFFECTIVE FOR FAILING TO OBJECT TO
VARIOUSALLEGEDLY IMPROPER COMMENTSBY THE PROSECUTOR AND BY
FAILING TO REQUEST A CONTINUANCE FOR A LATE PENALTY PHASE WITNESS
ENDORSEMENT BECAUSE COUNSEL'SACTIONSWERE NOT DEFICIENT IN THAT
THESE CLAIMSARE MERITL ESS (Respondsto gppdlant’s Point VI1.)

Statev. Lay, 896 SW.2d 693 (Mo.App.W.D. 1995);

Sidebottom v. State, 781 SW.2d 791 (Mo.banc 1989), cert. denied 497 U.S. 1032 (1990);

Statev. Silvey, 834 SW.2d 662 (Mo.banc 1995);
Statev. Tokar, 918 SW.2d 753 (Mo.banc 1996), cert. denied, 117 S.Ct. 307 (1996);

Supreme Court Rule 29.15()).
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VI,

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING
APPELLANT’S CLAIM THAT THIS COURT’S PROPORTIONALITY REVIEW IN
UNCONSTITUTIONAL ON VARIOUS GROUNDS BECAUSE THIS COURT HAS
REPEATEDLY DENIED THESE CLAIMS AND HAS FOUND THAT
PROPORTIONALITY REVIEW DOES NOT VIOLATE DUE PROCESS RIGHTS,
RIGHT TO FAIR TRIAL OR RIGHT TO BE FREE FROM CRUEL AND UNUSUAL
PUNISHMENT UNDER THE STATE AND FEDERAL CONSTITUTIONS (Responds to
appdlant’ spaint VI11).

Statev. Rousn, 961 SW.2d 831 (Mo.banc 1998), cert. denied, 524 U.S. 961 (1998);

State v. Parker, 886 SW.2d 908 (Mo.banc 1994), cert. denied, 115 S.Ct. 1827 (1995);

State v. Weaver, 912 SW.2d 499 (Mo.banc 1995), cart. denied, 117 SCt. 153 (1996);

Saev. Smith, 32 SW.3d 532 (Mo.banc 2000), cert. denied,  U.S. (February 26 2000);

§565.035, RSMo. 1994.
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VIILL

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING
APPELLANT'SCLAIM THAT TRIAL COUNSEL WASINEFFECTIVE FOR FAILING
TO PRESENT EVIDENCE OF A STUDY REGARDING JURY COMPREHENSION OF
INSTRUCTIONS TO SUPPORT THEIR MOTIONS REGARDING PENALTY PHASE
INSTRUCTIONS BECAUSE IT WASA NON-MERITORIOUSMOTION IN THAT DR.
WIENER'S STUDY HASBEEN DISCOUNTED BY THIS COURT (Respondsto appellant's
Poirt 1X).

Lyonsv. State, 39 SW.3d 32 (Mo.banc 2001);

State v. Deck, 944 SW.2d 527 (Mo.banc 1999), cert. denied, 528 U.S. 1009 (1999);

State v. Jones 979 SW.2d 171 (Mo.banc 1998), cert. denied, 525 U.S. 1112 (1999);

Statev. Clay, 975 SW.2d 121 (Mo.banc 1998), cart. denied, 525 U.S. 1085 (1999).
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e

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING
APPELLANT’'S CLAIM THAT HIS POST-CONVICTION COUNSEL WAS
INEFFECTIVE FOR FAILING TO PROVIDE REASONABLE AND NECESSARY
LITIGATION EXPENSES PURSUANT TO SUPREME COURT RULE 29.16(D)
BECAUSE THESE CLAIMS ARE NOT COGNIZABLE IN A POST-CONVICTION
PROCEEDING. (Responds to appellant’s Point X).

State v. Hunter, 840 SW.2d 850 (Mo.banc 1991), cert. denied 509 U.S. 926 (1993);

Cdemanv. Thompson 501 U.S. 722, 111 S.Ct. 2546, 115 L .Ed.2d 640 (1991);

Pennsylvaniav. Fnley, 481 U.S. 551, 95 L.Ed.2d 539, 107 S.Ct.1990 (1987);

Satev. Clay, 975 SW.2d 121 (Mo.banc 1998), cert. denied, 525 U.S. 1085 (1999);

Supreme Court Rule 29.16.
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ARGUMENT

1.

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING,
WITHOUT AN EVIDENTIARY HEARING, APPELLANT'S CLAIMS THAT THE
PROSECUTOR ENGAGED IN PROSECUTORIAL MISCONDUCT BY ALLEGEDLY
FAILING TO REVEAL A PLEA AGREEMENT WITH CO-DEFENDANT FREDDY
LOPEZ AND BY MAKING THISALLEGED AGREEMENT NOT TO PURSUE THE
DEATH PENALTY WITH LOPEZ FOR THE REASON THAT HE WASABLE TO PAY
RESTITUTION TO THE VICTIM'SFAMILIESBECAUSE THESE CLAIMSARE NOT
COGNIZABLE IN A RULE 29.15 PROCEEDING IN THAT THEY COULD HAVE BEEN
RAISED ON DIRECT APPEAL AND APPELLANT HAS NOT PLED ANY
EXTRAORDINARY CIRCUMSTANCESWARRANTING REVIEW (Respondsto gppdlant’'s
Point | and I1).

Appdlant damson hisfirg point on goped that the motion court dearly erred in denying, without
an evidentiary hearing, his daim that the prosecutor dlowed Freddy Lopez, appdlant’ s co-defendant, to
tedtify fdsdy a trid thet he had no plea agresment (App.Br.35). Appdlant dams that the prosecution
mede an agreament with Lopez, that in exchange for his tesimorny and $200,000 in redtitution to the
victim’sfamilies, he could plead guilty to two counts of second degree murder and receive two ten year
sentences (App.Br.35). Appdlant alegesin his second point on goped thet the State agreed to let Lopez
plead to second degree murder if he paid the victim' s families $200,000 and therefore, gppdlant was only

subject to the desth pendty because he wasindigent and ungble to pay the victims (App.Br.43). Asthee
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damsare dosdy reaed, respondent will address these daims together.

Beforetrid, defense counsd requested the State to disdose any agreements with Lopez (Tr.142).
The Sate informed defense counsd thet they had hed discussonswith Lopez but had not “struck thefind
ded” and if Lopez did agood job as awitness they were probably going to recommend second degree
murder with a sentence of thirty years for each count (Tr.141-142). The State agreed that if aded was
reached, they would give natice (Tr.142). At trid, during cross-examination, Lopez tedtified thet he hed
no ded with the prosecution and dthough his atorney hed told the prosecution what agresment Lopez
wanted, the prosecution was not willing to meke aded a that time (Tr.1242-1243). Lopez dated thet he
was “pray[ing]” thet he got a ded for his testimony againg gopdlant and he prayed that his tesimony
agang gppdlant would avoid a conviction for first degree murder for himsdf (Tr.1242-1243).  During
dosng argument, the prosecutor Sated thet Lopez did not have a ded and was 4ill charged with two
counts of first degree murder (Tr.1820).

In denying gppdlant' sdams, the mation court found thet the daims were refuted by the record and
because gppdlant had faled to raise these dams a the earliest opportunity, he could not rase the dams
in a pogt-conviction proceeding (PCR.L.F.769,807).

This Court'sreview of the denid of pogt-conviction rdief islimited to a determingtion of whether
the findings and condusions of the mation court are dearly eroneous Statev. Ervin, 835 SW.2d 905,
928 (Mo.banc 1992), cert. denied, 507 U.S. 94 (1993). The moation court's findings are dearly
erroneous if, after a review of the entire record, the gppdlae court is left with the definite and firm
impresson that amigake hasbeen made. 1d. In order to be entitled to an evidentiary hearing, amovant

mug 1) dite facts, not condusions, which, if true, would entitle movant to rdief; 2) the factud dlegations
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must nat be refuted by the record; and 3) the matters complained of must prgjudice the movant. Satev.
Blankenship, 830 SW.2d 1, 16 (Mo.banc 1993).

Themation court did nat dearly err in denying gppdlant’ s daims because gopdlant' sdams are
not cognizablein a pogt-conviction proocesding. In both his pogt-conviction mation and on goped, gopdlant
essntidly damsthat the State failed to disdose an dleged plea agreament with Lopez for histesimony.
A dam thet the Siate failed to disdose evidenceisadam of trid error which should have been raised on
direct gpped. Sate v. Carter, 955 SW.2d 548, 555 (Mo.banc 1997), cert. denied 523 U.S. 1052
(1998); Burgin v. State, 847 SW.2d 836, 839 (Mo.App.W.D. 1992). Claimsof trid error, even those
implicating conditutiond rights, should not be consgdered in a pogtconviction proceading unless fundamenta
faressreguiresit, and then only in rare and exogptiond drcumdances: Satev. Tdlliver, 839 SW.2d 296,
298 (Mo.banc 1992); Carter, supra. A movant mugt demondrate the exogptiond drcumgances warranting

review. Schneider v. Sate, 787 SW.2d 718, 721 (Mo.banc 1990).

Appdlant hesfailed to demondrate thet fundamentd farmess requiresreview of hisdamsin theat
he has pled no facts which demondrate that he could not have raised these daims on direct goped.
Appdlant did not raisethesedams a trid or on direct goped. Moreover, gopdlant only dlegesthat he
was not informed prior to trid about the dleged plea agreement with Lopez (PCR.L.F.45). He does not
dlege that hewas unaware of this dleged agreament during trid or thet he could not have raised these issues
on direct goped. Because gopdlant's dlegationsthat the Sate faled to disdose the dleged pleaagreement
and dlowed a co-defendant to plead to alesser crime because of his ahility to pay reditution are dams of
trid error and gppelant has not shown that he could not have raised thisissue on direct goped, hisdams

arenot cognizablein this proceading. Tdliver, 839 SW.2d at 298; Satev. White, 790 SW.2d 467, 474
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(Mo.App.ED. 1990). Appdlant hasfailed to dlege sufficient facts to show extraordinary drcumstances
warranting review, and the mation court was not dearly erroneousin denying hisdam.

Appdlant’s paints mug fail.
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11.

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING,
AFTER AN EVIDENTIARY HEARING, APPELLANT’S CLAIMS THAT HIS TRIAL
COUNSEL WAS INEFFECTIVE FOR FAILING TO INVESTIGATE AND PRESENT
VARIOUS EVIDENCE AND WITNESSES REGARDING HIS BACKGROUND FOR
MITIGATING EVIDENCE BECAUSE COUNSEL WASNOT INEFFECTIVE IN THAT
COUNSEL ACTED BASED UPON REASONABLE TRIAL STRATEGY; MUCH OF THIS
EVIDENCE WAS CUMULATIVE TO EVIDENCE PRESENTED AT THE PENALTY
PHASE; AND APPELLANT WOULD HAVE BEEN PREJUDICED BY THE EVIDENCE
ASIT WASDAMAGING TOHISTHEORY AT TRIAL (Respondsto appdlant’ s Point 11).

In gppdlant’ sthird point on goped, gopdlant raises severd dlegations of ineffective assstance of
counsd for falure to investigate and present evidence of gppdlant’s “badkground,” induding family
members, school, medica, mentd hedlth, and jail records, and his childhood psychiatrist (App.Br.47-48).

Appdlant dlegesif thejury hed heard this mitigating evidence, thereis areasoneble proboehility thet the jury
would have imposad alife sentence (App.Br.49).

During gppdlant’s pendty phase, trid counsd presented four witnesses on gppdlant’s behdlf.
Appdlant’s parents, Bill and Lorraine Hutchison, testified about their love for gppdlant, gopdlant’ s difficult
childhood, his prablem with hyperactivity asachild, his problemswith soedid education, his problems with
drugs and dcohal, the move to Missouri from Cdifornia, and appdlant’ swork in condruction (Tr.1918-
1935). Trid counsd presented Dr. Bland, a psychologigt, hired by counsd to perform an evauation of
gopdlant (Tr.1876-1906). Dr. Bland testified regarding appdlant’ s goecid educaion asachild, gopdlant’s
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borderlineintellectud functioning, attention deficit disorder, bipolar disorder, discussad gppdlant’ sversion
of the night of the murders and presented his report containing informetion about gopdlant’ sdleged sexud
abuse (Tr.1876-1906). Frankie Y oung, gopdlant’ s friend, testified about appelant’ swillingnessto help
her family and gppelant’ s respect for her and her family (Tr.1907-1913).

Appdlant now aleges thet this evidence was nat sufficent and thet trid counsd wasineffective for
faling to present amyriad of other dlegedly mitigating evidence (App.Br.47-48).

1) Dr. Parrish

Appdlant pled thet trid counsd wasineffective for falling to invedigate and cal Dr. Jarold Parigh,
gppdlant’ s childhood psychiatrist when helived in Cdifornia (PCR L.F.80-82,134). Appdlant pled thet
Dr. Paridh's tesimony and records would have provided mitigating evidence showing thet appdlant
suffered from Attention Deficit Hyperactivity Disorder, Bipolar Disorder, and thet gopdlant was ssverdy
addicted to drugs (PCR.L.F.81). Parish dso would have testified about the effects of gppelant’ saleged
sexud abuse (PCR.L.F.81).

Parrish tedtified by depodtion a the evidentiary hearing and his medica records concerning
appdlant were dso admitted into evidence.  Parrish tregted gppellant from 1989 to 1993, ending when
aopdlant was about Sxteen years old, dmogt three years prior to the murders (Plantiff's Exhibit 53 a 7).

Parrish diagnosed gppdlant as suffering from conduct disorder, solitary type; attention deficit hyperactivity
disorder; dooholism; and bipdlar disorder (Plaintiff's Exhibit 53 a 11). Parrish dso sated that gopelant
hed experienced episodes of depresson (Rlantiff'sExhibit 53a 12).  Parrish prescribed an
antidepressant, lithium and Ritdin (Rlantiff's Exhibit 53 a 15-16,26). Parrish testified that according to
gopdlant, throughout trestment, he continued to use drugs induding dcohdl, speed, cydd
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methamphetaming and crack (Plaintiff's Exhibit 53 a 16). Parrish dso tetified thet gppdlant told him thet
he hed been subjected to sexud abuse as achild (Plaintiff's Exhibit 53 a 17). Parrish testified thet gppellant
was afallower, but admitted, thet by his definition, gpproximatdy haf the population are followers (Exhibit
53 & 19, 29).

Parrish admitted thet he had no knowledge of gopdlant’s current crimind case and when
presented with hypotheticas regarding the facts of gopdlant’s crimes, he refused to offer an opinion on
whether gopdlant’ s actionsin the murders were rdatively minor or that gppedlant was under the domination
of the two co-defendants (Plaintiff's Exhibit 53 a 42-49). Trid counsd, Shane Cantin, testified thet
dthough he knew thet gppdlant hed seen apsychiatrist while helived in Cdifornia, hewas not familiar with
the identity of the psychiatrist and had not contacted him prior to trid (PCR.Tr.979). Cantin was avare,
however, tha the psychiatrist had diagnosed gppdlant with bipolar disorder (PCR.Tr.979-980). Trid
counsd, William Croshy, tedtified thet he was not persondly aware of Dr. Parrish (PCR.Tr.1073).

In denying gppdlant’s dam, the motion court held, in rdlevant part, thet:

Frg, Dr. Parrish admittedly was unfamiliar with the facts of movant' scase The
Sate could have easlly brought out this fact during cross-examination of Dr. Parrish had
he testified during movant' s pendty phese. Because Dr. Parish knew nothing of the facts
of the case, hisopinion heslittle rdevance. Further, whatever mitigeting vaue Dr. Parigh's
tesimony might have had would have been undermined by its remateness (Dr. Parish lest
saw movant in 1993, dmod three years before the murders).

Secondly, Dr. Parrish @ther could nat or would not offer any opinion in response

to the hypotheticas posed by the prosecutor. Because Dr. Parrish did not consder those
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hypotheticals, and the facts of the case embodied therein, his opinion about movant's
various dleged disorders hasllittle, if any rdevance.

Third, and as discussed more fully below in connection with the testimony of
movant’ smather, Lorraine Hutchison, movant’ sfamily did not want details of sexud aouse
within thar family to be disdosed publidy during movat's trid.  Testimony from Dir.
Parrish regarding movant's disclosures about sexud ause would therefore have
contravened the family’ s wishes & the time of trid, and may have been vidative of the
patient-physcian privilege

Fourth, in regard to movant's dterndtive daim thet counsd were ineffective for
faling to present medical records from Dr. Parrish, areview of Dr. Parrish's notes (see
Parrish Depo. Tr. At Exhibit A), reved that they are virtudly illegible. A jury would not
have been able to make out much of the content of these records.

Further, some of the trestment notes that are part of the medicd records @ issue
would have been detrimenta to movant and could have been brought out by the State hed
they been used during the pendty phase For example, there is a trestment note by a
William Hahm, a socid worker, contained within the medical records, that mentions thet
movant hed been sugpended from schodl for threetening ateecher. Another note from Mr.
Hahm showed that movant was“ ditching” schoadl alot because he did nat likeit anymore

Otherstdk about fighting. Facts like these could have dso been brought out hed these
records been introduced.  Such facts would have been harmful to movartt.

FHndly, during his depogtion, Dr. Parrish indicated thet the progress notes were
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incomplete and that there was an additiond,, three page, typed report by Mr. Haham thet

was ds0 pat of the records (Parrish Depo.Tr. a 8-9). This report, admitted a the

depodtion as Exhibit C, dso contained information that would have bean harmful to movant

hed it been adduced & trid. For ingance, in Exhibit C, Mr. Hahm mentions thet movant

hed vanddized a neighbor’s car for which he digplayed little remorse. Had movant

atempted to introduce Dr. Parrish's progress nates, this and other unflattering information

from Mr. Hahm could have been introduced aswell.
(PCR.L.F.799-800).

This Court'sreview of the denid of pogt-conviction rdief islimited to a determination of whether
the findings and condusions of the trid court are dearly eroneous.  Ervin, 835 SW.2d at 928. A
convicted defendant's daim thet counsdl's ass sance wias S0 defective asto require reversd of aconviction

or adeeth sentence has two components. Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052,

2064, 80 L.Ed.2d 674 (1984). Appdlant must show that counsd's performance was deficient and that
there is areasonable probahility thet, but for counsd's unprofessiond erors, the result of the proceeding
would have been different.” Id. 466 U.S. a 694. Appdlant must dso demondrate thet counsd faled in
his duty to make a reasonable invedtigation or in his duty to make a reasoneble decison that mekes a
paticular invedigation unnecessary. 1d. 466 U.S. at 690-691.

The mation court was nat dearly eroneousin denying gopdlant’ s daim because gopdlant was not
prgudiced. There arefive reasonsthat Dr. Parrish's aasence did not prejudice gppdlant.

Hrg, much of the evidence Dr. Parrish would have tedified to was presented during the pendty

pheseof thetrid. Dr. Bland testified at the pendty phase of thetrid for gppdlant and hisreport wasdso
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admitted into evidence (Tr.1876-1907). Dr. Bland' s report and testimony induded evidence of gppdlant’s
diagnosis of Attention Deficit Hyperactivity Disorder and Bipolar Disorder, the effects of his drug and
aoohal abuse and even his sexud abuse by a mde family member (Tr.1876-1907; Defendant’s Trid
Exhibit A; Pantff’' sExhibit 12). Infact, Bland sreport was not only admitted into evidence & trid, but
the jury specificdly asked for the exhibit during their ddiberation (Tr.1890,1956).

Dr. Parigh' stesimony was merdy cumulative of the evidence presented during the pendty phese
by Dr. Bland. Trid counsd cannat be held ingffective for faling to introduce cumulative evidence

Killicornv. Stae, 22 SW.3d 678, 683 (Mo.banc 2000), cert. denied, 121 S.Ct. 630 (2000); State v.

Johnson, 957 SW.2d 734, 755 (Mo.banc 1997), cert. denied, 522 U.S. 1150 (1998).

Second, appellant was nat preudiced because Dr. Parrigh's testimony would have added little,
if anything, to the picture developed by trid counsd of gppdlant during the pendty phase. Trid counsd
presented the jury with a complete picture of gppdlant’ slife, induding tetimony by his parents about his
difficuit childhood induding hisleaming dissbilities, his attention defiait disorder, his difficulty with his spedid
education, and the move from Fllmore to PAmdae, Cdifornia (Tr.1919-1921,1934-1936). Testimony
was a0 presented showing gppdlant’ sloving family, the fact that he was engaged to be married, and his
two young children (Tr.1916,1934-1936). Frankie Y oung testified about gppelant’s respect for other
people, gopdlant babystting her children, and gopdlant hdping her family a any time (Tr.1910-1911).
Findly, as discussed above, Dr. Bland tedtified extensivdly regarding appellant’s borderline intdlectud
functioning, his substance abuse, his account of the night of the murders; and dso presented his report which
encompassed discussion of gopdlant’ s prior sexud aouse, his higtory of attention deficit disorder, bipolar
disorder, and his learning problems (Tr.1882-1888; Defendant’s Trid Exhibit A; Plantiff's Exhibit 12).
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Basad on the comprehengve picture painted by trid counsd during the pendty phese, Dr. Parish's

tesimony would have added little, if anything to the pendty phase See Skillicorn, supra (counsdl not

ineffective for failing to put on cumulative evidence, where presented comprehendve portrait of defendant
during pendty phase). Appdlant could not have been prgudiced by trid counsd’s falure to cdl this
witness asthereis no reasonable probahility thet the result of the pendty phase would have been different.
Third, gppdlant could not have been pregudiced by counsd’ sfalureto cdl Dr. Parrish because,
as the mation court properly found (PCR.L.F.799-800), the State could have extendvely cross-examined
Dr. Parish about gppdlant’ s trestment sessons, induding evidence that gppelant had venddized acar and
showed little remorse for his actions, thet he wias suspended from schoal for thregtening and being abousive
to a teacher, that appdlant continualy “ditched” school, appdlant’s continud fighting with others his
defiance towards his parents, and his rductance to complete treetment for his drug and doohal addictions
(Rantff's Exhibit 15, Deposition Exhibit B,C).  These things would have been harmful to gppdlant’s
defense and theory a tria because these records show gppdlant’s prior violence and crimind activity.
Given the dameging information contained in Dr. Parrih' srecords and histestimony, gppdlant cannot show
thet he was prgudiced by counsd’s dleged falure in investigeting and caling Dr. Parish. See Saev.

Smmons 955 SW.2d 729, 749-750 (Mo.banc 1997), cet. denied, 522 U.S. 1129 (1998) (not

ineffective for failing to present menta hedth mitigating evidence where report dso contained damaging
informetion); Rousan v. Sae, dip opinion, (Mobanc May 15, 2001) (nat ineffective for failing to introduce
past prison and other records which although showed defendant worked well whilein prison, they contained
demaging information which could have been prejudicia).

Fourth, appdlant was not prejudiced because Dr. Parrish would not or could not offer any opinion

31



regarding gopdlant’ s involvement in the murders when presented with hypotheticds regarding gopdlant’s
cax (Rantiff’'s Exhibit 15 a 42-49). Therefore, his discusson of gppdlant's childhood would have little
relevance.

Hfth, in light of the evidence presented &t trid, Dr. Parrigh' stesimony would not have changed the
outcome. The evidence showed that the victims were rendered helpless by bullet wounds from Sdazar’s

gun. Sate v. Hutchison, 957 SW.2d 757, 766 (Mo.banc 1997). Rondd Yates would have been

pardyzed from theinitid wound and both brotherswere modt likdy in shock. 1d. Appdlant failed to teke
them to a hospitd or render them any ad, but indteed, ingsted thet no one cdl the paramedics. |d.
Appdlant then dragged the brothers; kicking Rondld Y ates, and shoved bath of the victimsinto the trunk
of Lopez'scar. Id. Appdlant drove the vehide, looking for a place to dump the bodies. 1d.  After
stopping the vehide, gppdlant dragged the helpless victims out of the car, and proceeded to murder the
Y des brothers, execution Syle, by shooting multiple bulletsinto their eyes and ears and then fled the Sate
with his co-defendant. Id. During the pendty phase, John Galvan testified about gppedllant stabbing him
and thregtening him (Tr.1852-1853). Brandy Kulow tegtified regarding gopelant’s possesson of agun
and pointing the gun a her (Tr.1858-1859). Detective Aleshire tedtified regarding the Sze of the trunk thet
the victims were suffed into before gppdlant drug them out and shot them, leaving them onthe Sde of a
road (Tr.1862-1870). It islikdy that the victims were dill dive and constious after they were duffed into
thetrunk (Tr.1871). Thevicims mother tedtified regarding the effect thet their deeths have had on ther
family and ther children (Tr.1872-1875).

Even assuming that Dr. Parrish’ s testimony would have been presented, there is no reesonable
probahility that the jury would have conduded that the bdance of the aggravating and mitigating
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crcumstances did not warrant deeth. See Sate v. Kenley, 952 SW.2d 250, 266 (Mo.banc 1997).

Consdering thetotdity of the evidence presanted at the pendlty phese, appdlant was not preudiced by Dr.
Parrish' s absence as the mitigating evidence would not have outweghed the aggravating crcumstances.
The mation court did nat e in denying gopdlant sdam.
2) School, Medical, Mental Health and Jail Records

Appdlant dso damsthat histrid counsd was ineffective for failing to present various records into
evidence during the pendlty phase (App.Br.47). Appdlant dlegesthat the school, medicd, mentdl hedlth,
and jail records would further document his troubled childhood, mental hedlth problems; drug and dcohal
addiction, sexud abuse, atention deficit disorder, learning disahilities, memory problems, and other sodid
and emationd problems (App.Br.47). Appelant dlegesthat had this evidence been presented, thereisa
reasonable probahility thet the jury would not have sentenced him to deeth (App.Br.48).

a) School records

During the evidentiary heering, gppdlant admitted gpproximetdy 104 pages of severd recordsfrom
his vaious shods tha he dtended in Cdifoonia  (Pantff's  Exhibits
45,6A,8,9A,16,1819,20,21,22,23 24,25, and 32). The school recordsinduded evidence of gppdlant's
expaiencein gpedd education, hislow grades, his psychalogica reparts induding evidence of hislow sdif-
eseem, his unhgppiness with schoal, and his problems with his learning disahilities (Plantiff’s Exhibits
4,5,6A8,9A,16,18,19,20,21,22,23,24,25, and 32).

Trid counsd Cartin tesified thet he did not recdl if he had obtained dl of gppdlant’s school
records, dthough he did remember thet he had obtained some grade reports from gppelant’s mother

(PCRTr.974,976). Trid counsd Croshy tedtified thet Cantin hed run into difficulties obtaining records from
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Cdifornia (PCR.Tr.1067-1068). However, ateacher had informed them that gopdlant had a propengty
to be a follower and latch onto a group of people as opposad to doing things entirdy on his own
(PCR.Tr.1067-1068). Trid counsd tedtified that they made a conscious decison to exdude evidence of
gopdlant’s problems in schoal, drug use, and sexud abuse the best they could while presenting other
evidence that they knew would be useful (PCR Tr.1046-1047).

In rgecting gppdlant’'s dam that his trid counsd was ineffetive for failing to abtain and admit
these schodl records as mitigating evidence during the pendty phase, the mation court found that dthough
the records contained some beneficid information, they dso contained detrimenta informetion; the
information was too remate; and the documents contained inadmissible hearsay (PCR.L.F.800).

The mation court was nat dearly erroneous in denying gopdlant’s daim.  As the mation court
found, appelant was not prejudiced by counsd’ sfailure to obtain these school records because many of
these records contained inadmissible hearsay (PCR.L.F.800). In fact, gopdlant does not even atempt to
dispute the finding that these records contained inadmissble hearsay.! For example, appdlant dites to
Faintiff’s Exhibit 4 which contains a psychologica report which discusses reports from teechers about
gopdlant’ s behavior to the psychologist. These datements by the teachersin the reports would have been

inedmissble hearsay intrid. Counsd isnat ineffective for failing to introduce inedmissble evidence. State

Thefact that these records were offered as business records would not change the fact that much
of the materid and Satements contained in the records are hearsay and would not be admissble. Saev.
Jordan, 664 SW.2d 668, 672 (Mo.App.E.D. 1984); Sate v. Hary, 741 SW.2d 743, 744-745

(Mo.App.E.D. 1987).



v. Twenter, 818 SW.2d 628, 638 (Mo.banc 1991); Sae v. Gadey, 907 SW.2d 212, 227

(Mo.App.SD. 1995). There can be no ineffective assstance of counsd for failing to bring in evidence thet

would be subject to a meritorious hearsay objection. Sate v. Chambers, 891 SW.2d 93, 110 (Mo.banc

1994), cart. denied, 119 SCt 2383 (1999). Therefore, Snce these records contained inedmissible hearsay,

trid counsd could nat have been ineffective for falling to atempt to introduce these records &t tridl.

Moreover, to the extent that Some of these records were admissible, gopdlant could not have been
prejudiced by counsd’ sfailure to present gppdlant’ s school records because as the mation court found
(PCR.L.F.800), the records contained detrimental information which would have been damaeging to
gopdlant’'s case. Many of the schoal records contained evidence of gppdlant’s continuing defiance
towards authority, his dtercations with other sudents, gppdlant’s tendency to deny wrongdoing; his
negdive atitude toward schoal, his blatant uncooperativeness; the fact that gopdlant was easily angered,;
he disregarded rules; and he had explosve verbd reactions (Plantiff’ s Exhibit 4 a 2-3,22,32-33). One
of the psychologica reports described gppdlant’s aggressive tendendies and discussed atest administered
to gppdlant where he mede sories up about pictures (Rantiff’ s Exhibit 4 a 32). Appdlant’s Sorieswere
vident induding saries about setting ahouse on fire, ahit and run inddent with an intent to commit murder,
hanging aboy in atree, and boys engaging in afight severe enough to reguire hospitdization (Rantiff's
Exhibit4a 33). Anather record contained a* discipline chronology showing months of gppdlant’ s defiarnt,
aggressive behavior & schodl induding inddents where gopellant dgpped a student loud enough to be heard
across the room, severd fights, ditching schoal, wrestling in dass, swinging hisfig a a sudent, ydling,
pushing chairs; kicking doors, trying to choke astudent, and throwing abjects @ teechers (Rlantiff’s Exhibit
5).
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Although it istrue that the records contained information about gppdlant’ s ongoing problems with
his leamning disahilities the overwhdming evidence of his idestion with violence, his vident tendendies,
anger, and open defiance towards authority and rules would have outweighed any possble beneficid
information the schodl recordsentalled. It isdifficult, if not impossible, to see how these records could have
changed the reuit of gopdlant’ s sentence. The absence of the schoal records from the pendty phase were
not prgjudicid to gppdlant.

b) M edical Records

Appdlant dso damsthat his medica records should have been admitted in the pendty pheseas
mitigating evidence (App.Br.51). In hisamended mation, gopdlant aleged that the medica records would
have shown evidence of gopdlant’s sexud abuse, drug addictions, atention deficit disorder, and paranoia
(PCR.L.F.83-85).

Appdlant admitted three medical records into evidence including the records from  Dr. Parrigh,

discussed earlier (Rlaintiff’s Exhibit 3A,7,10).2

Appdlant ditesto Plaintiff’s Exhibit 11 in his brief, but this Exhibit was not admitted a the post-
conviction hearing on the ground thet it was hearsay (PCR.T1.338). Therefore, it isimproper for gopdlant

to dteto thisexhibit as he does not chdlenge the court’ srefusdl of admittance
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In denying gopdlant’ sdaim thet trid counsd wasineffective for failing to investigate and introduce
these records a the pendty phase, the mation court found thet the records contained inadmissble hearsay,
meany of the recordswere rematein time, and the records contained detrimentd informetion thet would have
damaged appdlant’s defense and theory of his case (PCR.L.F.801).

Once agan, gopdlant does nat chdlenge the mation court’s findings thet much of the medica
records contained inadmissble hearsay. As discussad above regarding appellant’ s schoal records, trid
counsd cannat be ineffective for falling to atempt to introduce inedmissble evidence. Twenter, 818
SW.2d at 636.

Moreover, asthe motion court found (PCR.L.F.801), gppdlant could not have been preudiced
as these records contained dameaging information which could have been presented and accentuated by the
prosecution, induding information regarding behavior difficulties, gopdlant described as a bully, and his
parents found him difficult to control (Plaintiff’s Exhibit 3A). Plaintiff's Exhibit 10 contained medica
records regarding gppdlant’ s dleged drug induced hdludinaion in April, 1995. Appdlant had cometo the
hospital sating that he hed been shat in the back dthough he had not and gppdlant then admitted that he
hed not been attacked or shot, but rather had been taking methamphetamine for three days (Plaintiff’s
Exhibit 10).

Fndly, much of the information contained in the medicd records contained completdy irrdevant
information. For example, Plantiff’s Exhibit 3A mainly discussed gppdlant’s ashma and his trestment
thereof, only containing two brief discussons of his vigts with the schodl psychalogis, low school
performance, and mention of his mother baing inconggtent with her punishment (Rantiff’s Exhibit 3A).

Pantiff’s Exhibit 10 induded records rdaing to gopdlant damming his hand in adoor and aradiology
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report from thet injury. These records contained completdly irrdevant information thet would have been
no benefit to gppellant hed trid counsd atempted to admit these records & trid.

This information would not have been beneficid to gopdlant a trid, as the records contained
inadmissible, irrdevant, or damaging informetion. Asthe mation court found, gppdlant could nat have bean
prejudiced by the aasence of these records from the pendty phese.

c¢) Jail Records

Finlly, appellant dlegesin his brief on goped that trid counsd should have obtained and admitted
hisjail recordsinto evidence during the pendty phase (App.Br.47). Appdlant did not pleed in his post-
conviction mation that histrid counsd faled to investigate hisjall records. Therefore, thisdaim iswaived
asgopdlant islimited to hispleadings Statev. Clay, 975 SW.2d 121, 141-142 (Mo.banc 1998), cert.
denied, 525 U.S. 1085 (1999).

Even assuming this issue had been properly before this Court, gppdlant could not establish thet he
was preudiced because the records only discuss that gppe lant was depressed and on medication, facts
that were dready presented in the pendty phase through Dr. Bland's report (Defendant’s Exhibit A;
Fantiff’s Exhibit 12). This evidence would have been cumulaive and counsd cannat be ineffective for
falling to presant cumulative evidence. Skillicorn, 22 SW.2d at 683-686.

3) Family Members

Fndly, gopdlant dlegesthat trid counsd failed to investigate and present tesimony from severd
of gopdlant’s family members (App.Br.47). Appdlant dleges thet these witnesses would have tedtified
about the family history of dcohalism, mentd illness, appelant’ s childhood, sexud abuse, the effect of the

move from FHllmore to PAmdde, Cdifornia, gopdlant’s drug and doohal abuse, the family’s finencd
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problems and Lopez' s domination and influence on gppdlant (App.Br.48). Appdlant dlegesthat had the
jury heard thar tesimony, thereis areasonable prabahility thet the jury would have imposad alife sentence
(App.Br.48).

To preval on adam of ineffective asssance of counsd for falureto cdl awitness movant must
show 1) thet trid counsd knew or should have known of the existence of the witness, 2) thet the witness
could belocated through reesoneble investigetion, 3) that the witnesswould tedtify, and 4) thet the witnesss
tesimony would have produced aviable dfense. Satev. Harris, 870 SW.2d 798, 817 (Mo.banc 1994)
cert. denied 513 U.S. 953 (1994). Appdlant mugt plead the rdevant factsin his pogt-conviction mation,
and he bearsthe burden of proving his dams by a preponderance of the evidence. Supreme Court Rule
20.15(1). Counsd's decison not to cdl awitness is presumptivdy a metter of trid srategy and will not
support adam of ineffective assstance of counsd unless gppdlant dearly establishes atherwise. Clay,
upra, a 143. To prove Strickland prgudice in the context of degth pendty sentencing, gopdlant must
show that thereis areasonable probehility thet, but for counsd’ s defident performance, the jury would have
conduded thet the balance of the aggravating and mitigating adrcumdances did nat warrant degth. Kenley,
952 SW.2d at 266.

a) Lorraine Hutchison

Lorraine Hutchison, gppdlant’ smoather, testified during the pendlty phese of thetrid about gppdlant
being on basshd| teams while a child and that appdlant was a“ very loving little boy,” hed a“big heart,”
and was doseto hisfamily (Tr.1918). He was diagnasad with hyperactivity, was prescribed Ritdin and
was placed in gpedid education (Tr.1918-1919). Appelant hed attenttion deficit disorder which made it

difficult for him to concentrate and he hed problems with spedid education (Tr.1919-1920). Ms Hutchison
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a0 discussad ther move to PAmdale and that gppellant dropped out of schoal because he was frudtrated
(Tr.1921). Appdlant hed problems with drug and doohal abuse and the family atended counsding
(Tr.1921). Ms Hutchison a0 tedified thet the family moved to Missouri because PAmdde was a bad
area (Tr.1923). Appdlant wasin the gpprentice program with hisfather for condruction (Tr.1924). Ms.
Hutchison stated thet they did not have alot of problems with gppellant as a child, but rather “ pecid
problems’ dueto his hyperactivity (Tr.1924). Ms Hutchison discussed gopdlant’ s problems with Saying
clean and sober (Tr.1926).

Appdlant complains now thet this evidence wasinaufficient and thet trid counsd wasineffective for
faling to present additiond evidence from Ms. Hutchison (App.Br.49).

At the evidentiary hearing, Ms. Hutchison tesiified about anxiety attacks she suffered while
pregnant with gppdlant and throughout her life and about her dependency on prescription drugs
(PCR.Tr.246-2452). Ms. Hutchison described problemsthat various family members induding gppdlant,
hed with sexud abuse, mentd illness and dcoholism (PCR.Tr.248-250,254). Ms. Hutchison discussed
gpopdlant’s childhood, problems with hyperactivity, drug and dcohol abuse, atention deficit disorder,
gopdlant’ s problems with gpedid education and the move to PAmdde, Cdifornia (PCR Tr.257-269). Ms
Hutchison discussed ther move to Missouri and gppdlant’s subsequent drug problems and overdose
(PCR.Tr.272-277). Ms. Hutchson bdieved that appdlant “catered” to Lopez (PCR.Tr.277).

Ms. Hutchison admitted that she hed discussed many of these topicsin her pendlty phese tesimony
and that, a trid, she denied having alot of problems with appdllant as achild (PCR.Tr.283-284). Ms
Hutchison aso admitted thet she did not tetify about the sexud abuse a trid because she was in a

courtroom full of people and reporters (PCR.Tr.286).
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Trid counsd Cantin sated thet they hed met with the family on numerous occasons prior to the trid
(PCR.Tr.2002). Cantin tedtified that when the family and gopelant were questioned about the sexud
abuse, they were nat willing to tak about it (PCR.Tr.986). Moreover, the family gave trid counsd the
impresson thet the sexud abuse was aonetime incident and that gppelant was removed from the Stuetion
(PCR.Tr.986). Cantin discussed with Ms. Hutchison gppdlant’ slearning dishilities, hisemployment, his
sexud abuse, and other details about gopellant’ slife (PCR.Tr.1003). Cantin and Croshy aso expressed
thar feding that the family and gopdlant were nat forthcoming with information thet may have been
beneficia for the penaity phase (PCR Tr.1003,1095,1109-1110).

In denying gppdlant’'sdam regarding trid counsd’ sfallureto didt catain mitigating evidence from
Ms Hutchison, the mation court found that her testimorny would not have changed the outcome of the
pendlty phase because testimony about her and her extended family members struggles would not have
been rdevant a appdlant’s pendlty phass that her testimony duplicated what she said during the pendlty
phass that evidence that PAmdde hed inner-aity problems would not have changed the outcome as many
peoplelivein dties, but nat dl commit murders; that the family’ sfinendd setbecks did not cause gppdlant
to kill the Y ates brathers and any such suggestion would likdy have been rgjected by the jury as an atempt
to urfarly shift blame; and that Ms. Hutchison did not want evidence thet gppellant was sexudly abused
to beared in apublic courtroom. (PCR.L.F.806). The mation court dso found thet gppelant’ s atormey's
could not be deamed ineffective for failing to have Ms. Hutchison testify about movant's sexud aouse
higtory where she did not want to disclose such information a thet time (PCR.L.F.806).

The mation court was nat dearly erroneous in denying gopdlant’s daim.  As the mation court

found (PCRL.F.806), Ms Hutchison and her family were not willing to provide trid counsd this
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information and did not warnt to tedify about it. Trid counsd cannat be ingffective for faling to didit
tesimony thet the witnessis nat willing to provide Walsv. State, 779 SW.2d 560, 562-563 (M o.banc.

1989), cert. denied, 494 U.S. 1060 (1990) (counsd’ s decigon not to force rductant witnessesto tetify,

where reasonable efforts showed thet witnesses were opposed to tedtifying, is not unressonable).
Moreover, defense counsdl presented much of gppdlant’s life and problems through gppelant’s mother
in the pendlty phase. Trid counsd’ s actions were reasonable,

Much of what Ms Hutchison tedtified to at the evidentiary heering wias cumulative to evidence and
testimony presented & trid. Asthe mation court found (PCR.L.F.806), Ms. Hutchison'strid testimony
consisted of evidence that movant was diagnased with hyperactivity, that he was placed on Ritdin, thet he
was diagnosed with leerning disahilities, that he had drug and doohal problems, and thet he wasin specid
education dasses (Tr.1921-1926), essatidly the same items she tetified to a the evidentiary hearing.
Moreover, as discussed previoudy, evidence of gopdlant’ s sexud abuse and drug and dcohal abuse was
a0 presented to the jury through Dr. Bland (Tr.1893-1894; Defendant’ s Exhibit A; Plaintiff’s Exhibit 12).

Trid counsd was nat ineffective for failing to present cumulative evidence: Skillicorn, 22 SW.2d at 683.

Fndly, asthe mation court found (PCR.L.F.806), Ms. Hutchison's testimony thet appellant hed
difficulty living in Pdmdae because of inner-city problemswould have no effect on thejury’ s determingtion
of gppdlant’ s sentence because many people live in such conditions. Thiswould nat explain why gopdlant
committed murder.  Thistestimony would nat have changed the verdict and trid counsd wias nat ineffective
for failing to present this additiond tesimony.

b) Bill Hutchison

43



Bill Hutchison, gppdlant’ s father tetified a the pendty phase regarding hislove for his son, thet
he hed ligened to hiswife s testimony about gppdlant’ s background, thet he and hiswife were caring for
appdlant’s children and thet he visted his son &t the prison when he could (PCR.Tr.1932-1935).

Appdlant complainsthat this testimony was not sufficent and thet trid counsd was ineffective for
faling to didit additiond testimony from Mr. Hutchison (App.Br.49).

At the evidertiary hearing, Mr. Hutchison tedtified thet there was afamily higory of dooholiam, that
gpopdlant had problems making friends, that gppellant’s behavior changed after he hed dlegedly been
sexudly abused in lowa, that the family hed problems fallowing the move to PAmdae due to their house
being condemned and PAmdae had drugs and gangs (PCR.Tr.182-185). Mr. Hutchison tedtified that
gopdlant had problems with drugs and dcohal and gopdlant was not able to get a job with the union
because he had nat been able to get ahigh schoal diplomaor GED (PCR.Tr 182,187). Heknew the co-
defendants, Sdazar and Lopez, that they carried guns, and they were not welcome in the Hutchison home
(PCR.Tr.188). During cross-examingtion, Mr. Hutchison admitted thet he did not know about his son
carrying agun or about an incident where gppdlant had hid a gun on someone' s property (PCR.Tr.189).

He dso admitted thet gppdlant did not succead in his drug and doohol trestment programs and thet
gopdlant continued to have problems with drugs after their move to Missouri (PCR.Tr.193-194).

Although trid counsd remembered discussing many topics regarding gopdlant and his childhood
with the family members, they could not gpedificaly remember what specific conversations they had hed
with Mr. Hutchison (PCR.Tr.1001).

In denying gppdlant’sdam, the motion court found thet the State could have cross-examined Mr.

Hutchison amilarly if he hed tegtified more a the pendty phase of the trid and that Mr. Hutchison's
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additiond tesimony would not have changed the outcome of the pendty phase (PCR.L.F.804-805).
The mation court was not dearly eToneousin denying gopdlant’ sdaim. - Although gopdlant asked
trid counsd if they hed discussed theseissues with M. Hutchison, not once diid gppdlant inquire about why
trid counsd did not present Mr. Hutchison' s testimony about these items during the pendlty phese or if trid
counsd hed Strategic reasons for presenting Mr. Hutchison' s selected testimony &t the pendlty phase®
“Trid counsd’s actions are presumed to be trid drategy and gppdlant has the burden of
overcoming the presumption that, under the drcumstances, the chdlenged action was not “sound trid

drategy.” Strickland, 466 U.S. a 689. By refusing to inquire of counsd why they did nat didit the

additiond tetimony from Mr. Hutchison, gopdlant, in effect, seeks to cregte a presumption of
ineffectiveness However, asrecognized in Satev. Tokar, 918 SW.2d 753, 768 (M o.banc 1996), cert.

denied, 117 S.Ct. 307 (1996) and Statev. Kreutzer, 928 SW.2d 854, 874-75 (Mo.banc 1996), cert.

denied 519 U.S. 1083 (1997), falure to meke thisinquiry dgnifiesfalureto meat hisburden of proof. By

*Perhaps because they did nat want to give defense counsd an opportunity to explain and defend
their actions, gopdlant’ s pogtconviction attorney's repeatedly refused to ask trid counsd why they did not
perform certain actions when the fallure to o act wias dleged to be ineffective asssance of counsd. See

a0 56,78-79,81,96-98, infra
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faling to make thisinquiry, gppdlant hasfaled to show that trid counsd’ s actions were not drategic.

Second, as the motion court found (PCR.L.F.804-805), Mr. Hutchison' s tesimony would have
added little, if anything to gopdlant’ scase. The State could have extensively cross-examined him regarding
aopdlant’s fallure a drug rehabilitation and his drug and dcohal abuse, and Mr. Hutchison's lack of
knowledge of his son's possesson of wegpons. Moreover, histesimony regarding the sexud abuse and
the learning disabilities was cumulative to evidence dreedy presented during the pendty phese (Tr.1921-
1926,1893-18%4; Defendant’s Exhibit A; Pantiff’s Exhibit 12). The additiond tesimony would not have
shifted the baance of the aggravating and mitigating dircumgtances. The mation court was not dearly
erroneousin finding that appelant was nat prgjudiced by Mr. Hutchison's absent testimony.

¢) Matt Hutchison

Mait Hutchison, appelant’s older brother, was nat a witness at trid. During the evidentiary
hearing, Matt Hutchison tedtified thet other children trested gppdlant like he was retarded while hewasin
soedid education (PCR.Tr.197). Appdlant did nat fit in with the other children in gpedid education
because they were “more specid ed. than Brandon” (PCR.Tr.199). Mait Hutchison tedtified thet
gopdlant did not like pecid education and once they moved to PAmdale, the children teased gppdlant
more than when they lived in Fllmore (PCR.Tr.198). He tedtified thet, when they were young, gppdlant
did not have many friends, but rather hung out with hisfriends (PCR Tr.198). Matt Hutchison testified thet
he had been in specid education aswell (PCR.Tr.199).

According to Matt Hutchison, gppdlant told him about the dleged sexud abuse in lowa
(PCR.Tr.201-202). Hetedtified that the move from FHllmore to PAmdde was nat beneficd to the family

(PCR.Tr.203-204). PAmdde schodl digtrict was larger then Fllmore and the brothers did not like the new
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scthod (PCR.Tr.206-207). Matt Hutchison testified hewas dso involved with the drugs and dcohdl and
a0 atended drug and dcohal trestment (PCR.Tr. 208-209).

Matt Hutchison dated, regarding Lopez s dleged domination over gppdlant, that gppdlant wasthe
oneto get the beer, put the beer in the trunk, bresk the ice, and that Lopez would order gppdlant around
(PCR.Tr.213).

During cross-examination, Matt Hutchison admitted that he had gotten drugs from Lopez just as
gopdlant had (PCR.Tr.222). Mait Hutchison dso stated that gppdlant got “mouthy” when he was drunk
and that he had seen gppdlant drunk on many occasions (PCR.Tr.229).

Trid counsd Carttin tetified thet he hed discussed both the night of the murder and the family
background with Matt Hutchison (PCR.Tr.995-997). Crosby testified thet they had talked with Matt
Hutchison about various topics induding gopdlant’ s badkground, some of which they wanted to Say avay
from a trid (PCR.Tr.1070-1071). They decided, asamatter of trid Srategy, not to cdl Matt Hutchison,
because they conduded thet he was not avery bdievable person (PCR.Tr.1071).

In denying gppdlant’ s daim, the mation court found thet tria counsd had Srategic reesons not to
cdl him asawitness; counsd was nat ineffective for failing to cal him to testify about the sexud abuse as
the family wanted to keep it private; evidence of gppdlant’'s dcohol and drug use would have been
cumuldive and tesimony thet gopdlant and his brother hed many of the same experiences growing up and
yet gopdlat tuned to crime while his brother did not could have been exploited by the Sate
(PCR.L.F.803-804).

Themation court was nat dearly eroneousin denying gppdlant’' sdam. In the context of counsd’s

performance, the sdlection of witnesses and the presentation of evidence are matters of trid Srategy.
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Lesure v. State, 828 SW.2d 872, 874 (Mo.banc 1992), cert. denied, 506 U.S. 923 (1992). To

demondrate ineffectiveness for failing to presant evidence, a movant mus eseblish a the evidentiary
hearing, among ather things, that the atorney’ s falure to presant the evidence was something other then

reesonebletrid draiegy. Satev. Pounders 913 SW.2d 901, 908 (Mo.App.SD. 1996). Appdlant has

faled to prove thet trid counsd’ sfailure to present Matt Hutchison as a witness was anything other then
trid srategy. Asthe mation court found (PCR.L.F.803-804), trid counsel had Strategic reasons not to
presant Matt Hutchison as awitness because hewas not abdievablewitness Trid counsd’ sdection not
to presant mitigating evidence isatacticd choice accorded a strong presumption of correctness. Walls, 779

SW.2d a 562. It was ressoneble srategy not to presant awitnessthat trid counsd fet was nat bdievable

Moreover, gopdlant was not prgudiced by Matt Hutchison's absence from the pendty phese. In
order to establish prejudice, gppdlant must demondrate that, but for, Hutchison's testimony, the result of
the proceeding would have been different. Kenley, 952 SW.2d & 266. Much of his testimony was
cumulative to tesimony and evidence dreedy presented during the pendty phase. Appdlant’s mather and

Bland testified about gppellant’s problems with acohol and drugs (Tr.1921-1926;1893-189%4). Bland's
report, admitted into evidence, discussed nat only gppdlant’s dcohol and drug problems but dso his
dleged sexud abuse (Defendant’s Exhibit A; Plaintiff’ s Exhibit 12). Appdlant was not prjudiced and trid

oounsd cannat be hdd ineffedtive for failing to introduce cumulaive evidence: killicom, supra. Moreover,

as the mation court found (PCR.L.F.803-804) and as discussed previoudy regarding appedlant’s mother
and father, the family did not want the sexud abuse to be discussed a the trid and were not willing to

discussthet information & trid.
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Fndly, histesimony could well have been detrimentd to gppdlant and histheory during the pendlty
phese. Asthe motion court found (PCR.L.F.803-804), the fact that appellant had his brother had Smilar
upbringings, were both involved in spedd education and both were addicted to dcohal and drugs and yet
hisbrother has not committed a double murder, unlike gppdlant, could have been exploited by the Sate

See Statev. Smmons, 955 SW.2d 752, 776 (Mo.banc 1997), cert. denied. 522 U.S. 1129 (1998) (for

gmilar facts). If trid counsd hed cdled Matt Hutchison during the pendty phase, the State could have
highlighted the fact that Mait Hutchison hed become a productive dtizen while his brother had become a
murderer. Appdlant was not prgudiced by his brother’ s asence and the motion court was not dearly
aroneousin danying hisdaim.
d) Marilyn Williamson

Appdlat’ saunt, Marilyn Williamson, did not testify a trid. At the evidentiary hearing, Williamson
tedtified thet gopdlant was aswet little boy who wasalittle hyperactive, did not warnt to hurt anyone, and
other children would “pick on him” (PCR.Tr.136-138). Williamson Sated thet gppellant was afollower
and Lopez took advantage of him, however, she admitted thet she hed only been around Lopez with
gppdlant on two occasions (PCR.Tr.141-143). Williamson aso tedtified thet athough she had met with
gopdlant’ strid atorneys a gopdlant’s family home, she did not tdl them any information that she hed
about gppdlant (PCR.Tr.147-149). During cross-examination, Williamson admitted thet she had no
knowledge of appdlant’s drug deding or his sabbing of Mr. Gdvan (PCR.Tr.144).

Trid counsd Cantin tedtified thet he did not recdl Marilyn Williamson's name (PCR.Tr.999). No
further questions were didted from ather trid counsd about Marilyn Williamson,

In denying gppdlant’ s daim, the motion court found that:
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Evidence of movant's boyhood in these respects would nat have changed the
outcome of the pendty phase. Ms Williamson seamed to know vary little about movant's
adtivities once he moved to Missouri in 1994. Ms Williamson could have provided
margindly hdpful information on direct examination. On cross-examination, the State
would have brought out unflattering evidence of movant' s drug involvement.

(PCR.Tr.802).

Asdiscussad previoudy, gppdlant hasfailed to establish thet it was not trid Srategy not to present
Williamson as awitness. Trid counsd dated that he did nat recdl Williamson but gppdlant chose not to
ddve any further into the subject to determine why trid counsd did nat cdl Williamson during the pendlty
phase (PCR.T1.999). Appelant hed the burden of establishing thet trid counsd’s dleged falure to call
Williamson was nat trid drategy. By falling to quedtion trid counsd, gopdlant has not overcome the
presumption of trid drategy. See Tokar, 918 SW.2d a& 768. Appdlant hasfaled to prove hisdam.

Moreover, gopdlant was not prejudiced by Williamson's absence from the pendty phase. Her
evidence of gopdlant’s hyperactivity aswdl asthe fact that gppdlant was a* sweet boy” was cumulative
to gppdlant’' s mather tesimony a the pendty phese (Tr.1918).  Williamson knew little, if anything, about
gppdlant Snce he moved to Missouri and the State successfully cross-examined her about gppdlant’s drug
involvement and gabbing. The Sate could have exploited Williamson's lack of knowledge about her
nephew during cross-examingtion just as the State did during the evidentiary hearing. Appdlant was not
pregjudiced, as her testimony would have had no effect on the jury’ s determingtion of gppdlant’s sentence.

€) Shawna Alvery

Shawvna Alvery did not testify at trid. During the evidentiary hearing, Alvery, gppdlant’s coudin,
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testified that gppelant hed been molested by hisundein lowa, that gppellant was tessad by others because
hewas overweight, and that she dlowed gppe lant to babyst with her children (PCR.Tr.169-172). During
cross-examingion, Alvery admitted that she did not know how old gopdlant was, where his children lived,
that he had committed violent actsin the pagt, that he had stabbed someone, that he sold drugs, and she
admitted that she hed not been around Brandon for awhile prior to the murders (PCR.Tr.175).

Trid counsd, Mr. Cantin, tedlified that he briefly recdled thet he had gooken to Alvery about
gopelant babysitting her children, and dthough he could not recdl for sure why he did not cal her, he
remembered that many of the pendty witnesses had not only potentialy beneficid information but dso
harmful information thet they did not want to come out during cross-examination (PCR.Tr.1008).

In denying gppdlant’s daim regarding trid counsd’s dleged ineffectiveness for faling to cdll
Alvery, the mation court found thet:

Ms Alvey's lack of knowledge about movant's attivities could have been
exploited by the State on cross-examination and diminished her credibility. Movant was

not prejudiced by the absence of thistestimony. Further, itisnot & dl dear thet counsd

was familiar with thiswitness name. Counsd cannat be deamed ineffective for failing to

cdl awitness about whom hewas not natified. State v. Duckett, supra, 849 SW.2d at

306.

Moreover, in connection with the tesimony of sexud abuse, movant' sfamily did
not want the fact that movant had been sexudly abused by family membersto be ared
publidy & thetime of movant'strid. That movant was teased about hisweght and was
a babygtter is rdaivdy minor. In any evert, this tedimony came in through other
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witnesses
(PCR.L.F.802).

The mation court was not dearly erroneous in denying gopdlant’s dam.  Appdlant was not
prejudiced by counsd’s dleged falure to cdl this witness as her testimony would have added little, if
anything, to the pendty phase. As the maotion court found (PCR.L.F.802), the fact that appdlant was
teasad about hisweight and thet he babysat for her children was rdaively minor. This evidence would not
have effected the jury’ s determination of gppdlant’ s sentence. Moreover, gopdlant’s case may have been
damaged if Alvery would have tedtified because the State exploited Alvery's lack of knowledge about
gopdlant’ s life and once again didited evidence of gppdlant’s prior sabbing and drug deding. Appdlant
was not prgjudiced by her absence during the pendty phase.

f) Jeff Beall

Jif Bedl did not tedify a thetrid. Bedll, gppdlant’ s unde, testified during the evidentiary hearing
that he hed attended spedid educetion just as gopdlant and he was dso an doohdlic and methemphetamine
us (PCR.Tr.156,162). He dso tedtified about the family’ s move from Fllmore to PAmdae, Cdifornia
and that he had moved to the area himsdlf (PCR.Tr.160). Bedll tetified that PAmdde was different then
Hllmore because it was an urban area (PCR.Tr.160). He dassfied gopdlant asafdllower (PCR.Tr.161).
Bed| admitted that he only knew Brandon “alittle bit” while growing up (PCR.Tr.159).

Trid counsd, Cantin, testified thet he did not recdl Jeff Bedll’s name (PCR.Tr.999). Croshy
tedtified thet they investigeted dl witnesseswho were reveded to them (PCR.Tr.1112).

In denying gppdlant’ s dam regarding Jeff Bedll as amitigetion witness, the mation court found thet:

Mr. Bedl’ s background was irrdevant and would beirrdevant to any issuesina
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pendty phase hearing for movant. Further, evidence that movant wasin Spedid education

dasxes, and was a“fallower” would not have changed the outcome of the pendty phase.

Such information came in through other withesses
(PCR.L.F.802-803).

The mation court was nat dearly erroneous in denying this daim.  Hr4, trid counsd was not
familiar with Jeff Bedll’s name and tedtified thet they hed invedtigated dl witnesses that were revedled to
them (PCR.Tr.1112). Trid counsd is not expected to be darvoyant and cannot investigate and cdl a

witness thet they have no knowledge of. Twenter, 818 SW.2d a 639. (Defense counsd necessily rdlies

on hisdient to identify witnesses and is not reguired to be darvoyar).
Second, gppdlant was nat prgudiced by his counsd’ sdleged inaction. J&ff Bedll’ stestimony thet
gopdlant was in specid education had been presented in the pendty phase through appelant’s mother

(Tr.1919-1921). This evidence would have been merdy cumulative. Johnson, 957 SW.2d at 755.

Moreover, just as with gppelant’s brather, the State would have been adle to exploit the fact that Bedll
experienced many of the same things, induding dcohalism, drug abuse, and specid education, dong with
children meking fun of him, as did gopdlant, however Mr. Bedll did nat commit adouble murder. Smmans,
955 SW.2d a 776. Findly, Mr. Bedll acknowledged thet he hardly knew gppdlant (PCR.Tr.159). His
tesimony would have added little, if anything, to gopdlant’ s pendty phese and would nat have changed the
verdict.

Basad on the foregoing, appdlant’ sthird point mugt fall.

53



11,

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING,
AFTER AN EVIDENTIARY HEARING, APPELLANT'S CLAIMS THAT TRIAL
COUNSEL WERE INEFFECTIVE FOR FAILING TO INVESTIGATE AND PRESENT
TESTIMONY FROM VARIOUS EXPERTSINSTEAD OF DR. LESTER BLAND, THE
DEFENSE EXPERT CALLED AT TRIAL, BECAUSE TRIAL COUNSEL’'SACTIONS
WERE REASONABLE IN THAT DR. BLAND CONDUCTED A THOROUGH
EVALUATION AND TESTIFIED ABOUT APPELLANT'S LIFE HISTORY,
APPELLANT'SLIMITED FUNCTIONING AND APPELLANT’SVERSION OF THE
NIGHT OF THE MURDERS AND APPELLANT WAS NOT PREJUDICED IN THAT
THE EXPERTSWERE NOT CREDIBLE; THEIR TESTIMONY MIRRORED THAT OF
DR. BLAND’S AND DR. BLAND PRESENTED A COMPLETE EVALUATION OF
APPELLANT (Respondsto appellant’s Point V).

Appdlant daims on hisfourth point on goped that the motion court dearly ered in denying, ater
an evidentiary hearing, his dams that trid counsd was indffective for cdling Dr. Leder Bland, a
psychologig, as an expert witness for the pendty phase (App.Br.65-72). Appdlant aleges that Dr.
Bland's testimony was inadequate for mitigation and that trid counsd should have presented expert
tedimony for mitigetion purposes from:

1) Dr. Peterson, apsychiatrig;

2) Dr. Cowan, aneuropsychologis;

3) Dr. James O Donndl, apharmacologi<;
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4) Ms Teri Burns, agpeech and language pathologist; and

5) Dr. Alice Vligtdra, achild devdopment psychologist
(App.Br.65-72).

Trid counsd presented four witnesses during the punishment phase. Appdlant’s parentstestified
about ther love for appdlant, gopdlant’s children, gopdlant’s childhood problems with hyperactivity and
in gpedid education (Tr.1918-1919). Appdlant’'smother discussed gppelant’ s attention deficit disorder
and the family’s difficult moves to PAmdde, Cdiforniaand Missouri (Tr.1919-1920). Ms Hutchison
tedtified about gopdlant’s problems with drug and dcohal abuse and gppelant dropping out of school
(Tr.1921). Ms Hutchison sated that they did not have alot of problems with gppelant as a child, but
rather “spedd problems’ dueto his hyperactivity (Tr.1924). Appdlant’ sfriend, Frankie Y oung, testified
about gppdlant’ s respect for her family and hiswillingnessto help her (Tr.1907-1912).

FHndly, trid counsd cdled Dr. Legter Bland, a psychologist, who had been hired by trid counsd
to evauate gppdlant and tedtify on hisbehdf (Tr.1876). Dr. Bland tedified that he had his undergraducte
degree from Harding University in Sergi, Arkansss, hed recaived his Mader’ s degree in Schoal Psychalogy
from the Universty of Centrd Arkansas, and recaived his Doctord degree in Clinica Psychology from
Forest Indtitute in Springfield, Missouri (Tr.1876-1877). Dr. Bland' s pedidty, performing psychologica
evauations, was based on his experience in evduating prison inmetes a the U.S. Medicd Center for

Federd Prisonersin Springfidd (Tr.1877). At thetimeof trid, Dr. Bland hed aprivate practice (Tr.1879).

Dr. Bland' s evauation of appdlant took gpproximetdy three hours (Tr.1891). Dr. Bland took a

complete life history of appellant and evaluated him (Tr.1880). Dr. Bland tesified thet he found appdlant
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to be cooperdtive and dthough dightly nervous, gppdlant answered every question posed by him
(Tr.1881). Based on the educationd background provided by gppdlant, Dr. Bland rdated that gppelant

hed been in gpecid education dasses throughout dementary school and thet gppellant had dropped out of
schodl in thetenth grade (Tr.1882). Based on vaiousintdlectud screening teststhat meesured gppdlant’s
verbd and language ability and his1Q, he found that gppdlant had an 1Q of 78 (Tr.1882). According to
Dr. Bland, gppellant functioned in the bottom eight percent of the populaion (Tr.1883). Dr. Bland tedtified
thet gopdlant had someintdlectud deficit (Tr.1882). He then administered the Wechder Adullt Intdlligence
Scde Revisad, the verbd section, which reveded gppdlant’ s1Q to be 76 (T1.1883). After adminigtering
ancther test, he found that gppdlant performed at the fourth-grade leved for reading &bility (Tr.1883). Dr.

Bland tedified that his persond, dinica obsarvations of gopdlant were consgtent with the test results
(Tr.1884). Hetedtified thet appellant was competent to stand trid and that he did understand the charges
againg him (Tr.1885). Dr. Bland found thet gopdlant suffered from borderline intellectud functioning and

persondlity disorder, not otherwise spedified (Tr.1887-1888).  Dr. Bland tedtified about appdllant’s history
with doohal and drug useinduding an overdose of methamphetamine and gppdlant’s use of doohal and

drugs the night of the murders (Tr.1894,1899). Dr. Bland dso tedtified aoout appdlant’s verson of the

night of the murders, induding appdlant’ s assertion thet he did nat kill the Y ates, and gppdlant’ s fear of

his co-defendants, Lopez and Sdazar (Tr.1904-1905).

Dr. Bland's report which was dso admitted into evidence, discussed gppdlant’s family life,
induding gppdlant’s denid of any higory of abuse or neglect by his family (Defendant’s Exhibit A;
Rantiff’ s Exhibit 12). The report contained appdllant’ s report of being diagnosed with Attention Deficit
Hyperactivity Disorder, his diagnosis of “meanic depressant” and gppdlant’ sacohal problem (Defendant’s
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Exhibit A; Pantff's Exhibit 12). The report discussad histimein gpedid education, gppdlant dropping out
in tenth grade and gppdllant’s problemsin schod (Defendant’ s Exhibit A; Plaintiff’s Exhibit 12).  Appdlant
a0 reported baing sexudly molested by amde family member a the age of 11 (Defendant’ s Exhibit A;

Rantff’ s Exhibit 12). Appdlant reported thet he had ason, hetried to get ajob, and reunite with hisfamily
(Defendant’s Exhibit A; Plaintiff’s Exhibit 12). The report discussed gppellant’s addiction to drugs and

doohal and his trestment with asodid worker and psychiatrist (Defendant’ s Exhibit A; Plaintiff’s Exhibit

12). Appdlant dso reported that he was not compliant with drug trestment (Defendant’s Exhibit A,

Fantiff’'s Exhibit 12). The report dso contained information about the move to Missouri and gppdlant’s
methamphetamine overdose (Defendant’ s Exhibit A; Rlantiff’s Exhibit 12). Appdlant reported thet while
in jal, he was prescribed Zantac and Elavil due to problems with desping and nightmares (Defendant’s
Exhibit A; Rantiff's Exhibit 12). The report discussad gppdlant’stwo children and his common law wife
(Defendant’s Exhibit A; Plaintiff’ s Exhibit 12).

At the evidentiary hearing, trid counsd Mr. Cantin testified thet he had used Dr. Bland as an expart
beforein cases regarding mentd disease or defect, and he wias confident that Dr. Bland was knowledgeghle
and would be agood witness before ajury (PCR.Tr.1026-1027). Mr. Cantin knew of other atorneys,
both for the gate and defense, who had usad Dr. Bland and these atorney's had recommended the doctor
to him (PCR.Tr.1027). Likewise, Mr. Croshy tedtified thet he caled aneuropsychologist thet he knew and
got Dr. Bland's name from that person (PCR.Tr.1069-1070). Mr. Crosby checked out Dr. Bland by
cdling other defense attorneys and prosecutors (PCR.Tr.1070). Mr. Cantin tedtified thet after recaiving Dr.
Bland's report and having a conference with him, he did not fed anead to go further with other experts

(PCR.Tr.1029-1030). He and Mr. Croshy discussad other experts and determined additiond testing was
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not needed (PCR.Tr.1029-1030). Mr. Cantin further testified thet he did not see any menifestations of brain
damege in movart, 0 hedid nat seek out the sarvices of aneuropsychalogist (PCR.Tr.1027). Sgnificantly,
Dr. Bland did not suggest other psychidric care or trestment (PCR.Tr.1030). Trid counsd tedtified that,
by presenting Dr. Bland' stestimony and his report, they were able to present gopdlant’ s story” without
putting appellant on the stand to be subject to cross-examination (PCR.Tr.1082).

In denying gopdlant' sdaimsthet tria counsd acted unreasonably in hiring Dr. Bland, rather then
hiring five additiond experts, the mation court ated thet trid counsd conducted areesoneble invedtigation
in obtaining Dr. Bland and thet Dr. Bland had an excdlent reputation (PCR.L.F.788). Moreover, the
moation court Sated thet trid counsd should not be reguired to find out-of-town experts when locd expearts
are used and recommended to them by other atorneys and experts (PCR.L.F.788). The motion court
found that presenting an expert “far from home’ only amplifies the perception by the jury thet the expert
isa“hired gun” (PCR.L.F.788). Findly, the mation court found thet trid counsd could not be ineffective
for faling to shop for amore favorable expeart and since there was no suggestion thet gopdlant was mentdly
undable, counsd could not be ineffective for faling to invedigate gopdlant’s menta condition further
(PCR.L.F.789).

Appdlant’s hindsght assartion, thet trid counsd should be hdld ineffective for falling to cdl five
expat witnesses, induding a psychidrigt, a neuropsychologist, a speech and language pathologid, a
pharmacologit, and a child development and sexudl abuse expert violates fundamenta precepts recognized

in Srickland v. Washington, Supra.

“Itisal too tempting for a defendant to second-guess counsdl’ s assiSance after

conviction or adverse sentence, and it is dl too easy for a court, examining counsd’s
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defense after it has proved unsuccesstul, to condlude that a particular act or omisson of
counsd was unressonable. [aitations omitted] A fair assessment of atorney performance
requires that every efort be made to diminae the digorting effects of hindsght, to
recongtruct the arcumdances of counsd’s chdlenged conduct, and to eva uate the conduct
from counsd’ s perspective d thetime.”

Strickland, 466 U.S. at 689.

As the mation court found (PCR.L.F.788) and is evident from the record, by looking &t trid
counsd’ s ections at the time of trid, trid counsd reasonably decided to hire Dr. Bland as an expart for
gopdlant’strid. Trid counsd contacted a neuropsychologist thet they knew, they had used Dr. Bland in
the past, and had conaulted with other defense attorneys who had dl recommended Dr. Bland. 1n making
theseinquiries trid counsd made aressonable drategic decison to hire Dr. Bland. Following Dr. Bland's
report, and basad on their knowledge of gopdlant, trid counsd determined that additiond testing was not
necessty.  Through Dr. Bland, trid counsd was adle to put on gopdlant's life higory, his borderline
functioning, his 1Q, his higory of atention deficit disorder and bipolar disorder, his drug and dcohol
problemsand hisverson of themurders  Trid counsd’ sactionsin presenting pendty phase evidence was
reasonable.

Even if it was proper to look in hindsght, appdlant has not established thet his counsd was
ineffective for faling to cdl these exparts The mation court properly found that gppdlant was not
prejudiced by the absence of these expertsin the pendty phase (PCR.L.F.781-798). The motion court's
mede extendve findings regarding these expearts induding, among ather things, thet the experts were nat
credible, that Sncetrid counsd had not heard of these experts, they could not be ineffective for falling to
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hire them, trid counsd cannat be ineffective for failing to shop for amore favorable expert, and thet much
of ther tetimony mirrored thet presented through Dr. Bland and the other pendty phase witnesses
(PCR.L.F.781-798). Themation court’s findings were not clearly erroneous.

Trid counsd acted reasonably in ther sdection and presentation of punishment phase withesses.
Appdlant hesfaled to establish thet trid counsd was ineffective for failing to investigate and cdl thesefive
expertsor that trid counsd acted unreasonably or were ineffective for cdling Dr. Bland.

Basad on the foregoing, gppdlant’s point mudt fall.
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1V,

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING,
AFTER AN EVIDENTIARY HEARING, APPELLANT'SCLAIM THAT HISAPPELLATE
COUNSEL WASINEFFECTIVE FOR FAILING TO RAISE ON APPEAL THAT THE
TRIAL COURT ABUSED ITS DISCRETION IN DENYING TRIAL COUNSEL'’'S
REQUEST FOR A CONTINUANCE BECAUSE COUNSEL’SDECISION NOT TO RAISE
THISCLAIM WASREASONABLE APPELLATE STRATEGY INTHAT ITHADLITTLE
CHANCE OF SUCCESS. MOREOVER, APPELLANT’'SCLAIM THAT THE TRIAL
COURT ABUSED ITSDISCRETION IN DENYING TRIAL COUNSEL'SREQUEST FOR
A CONTINUANCE IS NOT COGNIZABLE IN A RULE 29.15 PROCEEDING AND
APPELLANT DOES NOT ALLEGE ANY EXTRAORDINARY CIRCUMSTANCES
WARRANTING REVIEW (Respondsto appellant’s Point \V).

Appdlant damsin hisfifth point thet the motion court dearly ered in denying his daims that the
trid court abusad its discretion in failing to grant trid counsd’s mation for continuence and thet his gppdlae
counsd was ingffective for failing to assart thisissue on gpped (App.Br.93). Appdlant damsthat there
was areasonable probability that this Court would have reversed, finding that counsd needed additiona
time to deve op mitigating evidence (App.Br.93).

To the extent that gppdlant daimsthet thetrid court erred in denying a continuance, hisalegation
of eror is categoricadly unreviewable. As the mation court found (PCR.L.F.768-769), appdlant’sdam
thet thetrid court abused its discretion is not cognizeblein aRule 29.15 proceeding. Onkenv. Staie, 803

SW.2d 139, 142 (Mo.AppW.D. 1991). Clamsof trid eror are generdly not cognizablein aRule 29.15
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proceeding. Statev. Redman 916 SW.2d 787, 793 (Mo.banc 1996). Rule 29.15 is not a subdtitute for

adirect goped. Saev. Tdliver, 839 SW.2d 296, 298 (Mo.banc 1992). Assuch, Rule 29.15 cannot
be usad to review issues which could have been raised on direct goped. 1d. Such dams are only
cognizable where fundamentd faimess requiiresit and, then, only in rere and exceptiond drcumdances. 1d.

Appdlart hasdleged no rare and exogptiond drcumdancesto warant review here. Hewas avare
of dl of the facts prior to his direct goped and has nat dleged any drcumdance which would have
prohibited him from rasng that issuethere. Schneider, 787 SW.2d a 721.  Therefore, the mation court
did nat dearly er in denying hisdam.

With regard to gopdlant’s daim thet gppdlate counsd wias ineffective for falling to assart thisdam
on goped, gopdlae counsd, J. Christiopher Spangler, tedtified generdly that dthough he could not recdll
whet was contained in the transcript, he would not have raised thisissue asit did not have alikdihood of
success (PCR.L.F.628-629).

In denying gopdlant’s dam regarding gopdlate counsd, the motion court found thet gppelant
falled to show that counsd wasineffective as it was reesonable drategy to “winnow” daimsthat havelittle
chance of success (PCR.L.F.771).

This Court's review is limited to a determination of whether the mation court’s findings and
condusions are dearly erroneous. Ervin, 835 SW.2d a 928. The motion court's findings are dearly
erroneous if, after a review of the entire record, the gppdlae court is left with the definite and firm
impression that amigtake has been mede. 1d.

To support adam of ineffective assgance of gopdlate counsd, Srong grounds mugt exist showing
thet counsd falled to assart adam of error that would have required reversd hed it been assarted and that
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was S0 ovious from the record thet a competent and effective gppdlate lavyer would have recognized it

and asserted it. Statev. Moss, 10 SW.3d 508, 514 (Mo.banc 2000); State v. Edwards, 983 S.W.2d

520, 522 (Mobanc 1999). Theright to rdief from ineffective assstance of gopdlate counsd fallowsthe
plan eror rule in thet no rdief may be granted unless the aror that was not raised on goped was 0
ubgtantid asto amount to amanifest injudice: Moss, supra, a 515.

Here, counsd tetified that he believed that he would not have raised the continuance issue because
the abuse of disretion gandard is a difficult dandard to overcome (PCR.L.F.628-629). Counsd
“winnowed” out this daim, asit hed little chance of success. State v. Shive, 784 SW.2d 326, 328

(Mo.App.SD. 1990), quoting Mallett v. Stete, 769 SW.2d 77, 83-84 (Mo.banc 1989), cart. denied, 494

U.S. 1009 (1990). Thiswas areasonable Srategy.
Moreover, gopdlant was nat prgudiced. The decison to grant or deny a continuanceiswithin the

sound discretion of thetrid court. Satev. Middleton, 995 SW.2d 443, 464-465 (Mo.banc 1999), cert.

denied, 528 U.S 1054 (1999). To recaive relief on this issue, gppdlant must make “a very strong

showing of abuse and prgudice” 1d. quating, Satev. Taylor, 944 SW.2d 925, 930 (Mo.banc 1997).

Inedequate preparetion does not judtify a continuance where counsd had ample opportunity to prepare.

Id.; State v. Chambers 891 SW.2d a 100-101; State v. Wise, 879 SW.2d 494, 519 (Mo.banc 1994),

cert. denied, 513 U.S. 1093 (1995).

Here, gppdlant’ strid began on October 7, 1996 (L.F.147), dmogt nine monthsfrom thetime trid
counsd began ther representation of gppdlant (PCR.L.F.769). The mation for continuance only dleged
thet they nesded moretimeto investigete for gppdlant’ strid and pendty phase (PCR.Supp.L.F.2-3). The

motion did not alege what evidence they nesded to procure or what benefit additiond time would sarve.
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Asthe record shows, gopdlant had ample opportunity to invedigate and did nat point to any facts

which would necessitate a continuance. See Chambers, supra. (counsd hed goproximatdy ten monthsto

prepare); Middleton, supra. (counsd had gpproximatdy Sixteen monthsto prepare); Sate v. Griffin, 8438

SW.2d 464, 468 (Mo.banc 1993) (counsd had eight monthsto prepare).  Becausethetrid court did not
abuseits discretion in denying the continuance, gopdlate counsd was nat ineffective for falling to brief this
issue.

Appdlant dtes various cases in which a trid ocourt abused its discretion in faling to grant a
continuance (App.Br.97). However, those cases are didinguisheble. Thisis not a case where the date

falled to distlose key evidence to the defense the morning of trid. Middeton, supra

Appdlant asserts that the “fects cried out for a continuance’ (App.Br.96). The facts to which
appdlant points are his various assartions thet tria counsd was ineffective for failing to present additiond
evidence (App.Br.96). Asdiscussed, these dams have no merit. These facts were nether before the trid
court or before gppdlate counsd when they medether decisons. Thefactsthat were before the trid court,
before gppdlae counsd, and the facts that would have been before this Court had the issue been raised,
did not establish prgudice to gopdlant. Trid counsd hed adequate time to prepare for trid and appdlate
counsd was nat ineffective for faling to raise this nonmeritoriousissue

Thispoint mud fall.



V,

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING,
AFTER AN EVIDENTIARY HEARING, APPELLANT’S CLAIM THAT HIS TRIAL
COUNSEL WAS INEFFECTIVE FOR FAILING TO INVESTIGATE AND PRESENT
VARIOUSEVIDENCE AND TESTIMONY OF CO-DEFENDANT, FREDDY LOPEZ’'S
CONTROL AND DOMINATION OVER HIM BECAUSE APPELLANT HASFAILED TO
ESTABLISH THAT IT WASNOT REASONABLE TRIAL STRATEGY NOT TO PRESENT
MUCH OF THISEVIDENCE IN THAT APPELLANT DID NOT ASK TRIAL COUNSEL
IF THEY HAD A STRATEGIC REASON NOT TO PRESENT SOME OF THIS
EVIDENCE AND APPELLANT WASNOT PREJUDICED IN THAT MUCH OF THIS
EVIDENCE WAS IRRELEVANT OR DAMAGING TO HIS THEORY AT TRIAL.
(Respondsto gppdlant’ s Point V1).

Appdlant dams that the mation court was dearly erroneous in denying, ater an evidentiary
hearing, hisdam thet histrid counsd wasineffective for failing to investigate and call as witnesses during
the pendty phase, Frankie Y oung, Terry Faris, Brandy Kulow, Marcdla Hillhouse and Phillip Redleto
tedtify about Freddy Lopez' s dleged domination and control over gopdlant (App.Br.102). Appdlant
contends thet this evidence would have refuted the Sate s theory that gopdlant was in charge and made

the decison to kill the Y ates, which would have supported alife sentence (App.Br.102).
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1) Frankie Young

Frankie Y oung tedtified during the pendty phase of the trid for gppdlant and dso tedified as a
Sae switness during the guilt phase (Tr.1907). During the pendty phase, Y oung tetified thet her and
gopdlant were dose friends and she had known him for about 32 years (Tr.1907-1909). ' Young dso
testified thet gppellant had stayed a her residence on occasion (Tr.1909). Y oung stated that appellant
helped her by baby-stting for her children, mowing the lawvn, washing dishes, cooking, and burning the
trash (Tr.1910-1911). Y oung Sated that gppdlant was part of the family and that he never treeted her with
digrepect (Tr.1910-1911). Young Sated she never fdt threstened to have gopdlant with her family
(Tr.1911).

Appdlant dleges however, thet this tedimony was not suffident and thet trid counsd was
ineffective for falling to didt testimony from Y oung about Lopez' s domination of gppdlant (PCR.L.F.21-
23,30-81).

During the evidentiary hearing, Y oung testified that she seen Lopez a few times and that when
Lopez and gppdlant were together, Lopez would make the decisions about where to go and what they
would do and gppdlant would get “cocky” when hewas with Lopez (PCR.Tr.51-53). Y oung aso dated,
however, that whoever gopdlant was with, the other person would meke the decisons (PCR.Tr.52). On
cross-examindion, Young dated that the kind of decisions that Lopez would make for gppdlant was
whether to leave or Say wherever they were a because they werein Lopez svehide and gppdlant did not
have trangportation (PCR.Tr.59). 'Y oung dso admitted that besides minor decisons such as when they
should leave, Y oung was not aware of Lopez making any other decisons for gppdlant (PCR.Tr.60).

Y oung a0 dated that gopdlant made decisons on hisown (PCR.Tr.63).
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Trid counsd Cantin testified thet he recalled spesking with Y oung, but thet, without looking at the
file he was unable to recal what information they obtained from her (PFCR.Tr.937). Cantin a0 tedlified
thet while gpesking with dl thewitnesses he and Mr. Crashy kept both aspects of the trid, guiilt and pendlty,
inmind (PCR.Tr.937). Mr. Croshy testified that he recaled Y oung, thet they had taken a deposition of
her, and that the deposgition reflected the information thet they hed received from her (PCR.Tr.1072).
Appdlant did nat inquire about why trid counsd failed to present evidence of Lopez s dleged domingtion
from Y oung a the pendty phase.

In denying gppdlant’' sdaim thet trid counsd was ineffective for faling to investigate and question

Y oung, the mation court found, in rlevant part, that:
Movant ignoresthe fact that evidence about Lopez s gang activity was presented

a trid (Tr.1211-1217). While Ms. Y oung described movant as a “follower,” she dso

admitted movant hed no car and thus would go with Lopez when offered rides. Shewes

not avare of other dedisons mede by Lopez. Even assuming that movant was a

“follower,” movant was not prejudiced by the falure to present such evidence because

sameisrefuted by the facts of the case which showed thet movant decided thet the Y aes

hed to be killed (Tr.1131), hid the guns (Tr.1139-1140), burned evidence (Tr.1552),

showered off blood (Tr.1142-43, 1510-1511, 1526, 1540) and fled the State of Missouri

to Cdifornia (Tr.1259, 1446, 1449, 1716, 1719-1721).

Oneof movant'strid atorneys, Mr. William Crosby tedtified that Ms Y oung hed
been deposad. Movant hasfalled to show thet the decison not to have the withess testify

a movant suggests was not ressonebletrid sralegy. Thearefore, thisdamisdenied. State
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v. Tokar, 918 SW.2d 753, 768 (Mo.banc 1996).

(PCR.Tr.756).

To preval on adam of ineffective asssance of counsd for falureto cdl awitness movant must
show 1) thet trid counsd knew or should have known of the existence of the witness, 2) thet the witness
could belocated through reesoneble investigetion, 3) that the witnesswould tedtify, and 4) thet the witnesss
testimony would have produced avidble defense. Haris, 870 SW.2d a 817. Counsd's decison not to
cdl awitnessis presumptively ametter of trid Srategy and will not support adam of ineffective assigtance
of counsd unless gppdlant dearly esablishes athewise. Clay, 975 SW.2d at143.

Appdlant hasfalled to esablish that trid counsd’ s adtionswere not reesoncble. Appdlant did not
ask trid counsd to review Y oung's depogtion to seeif they recdled what information they hed obtained
from her. Appdlant did not ask trid counsd if the information provided by Y oung during the evidentiary
hearing may have been beneficd to present during the pendty phase. In fact, gopdlant faled to ask trid
counsd whether there would be any strategic reason for not presenting the testimony thet Y oung provided.

By failing to even inquire about why trid counsd did not ask these questions of Y oung, gppdllant hesfailed
to meat his burden of showing thet counsd’ s actionswere not srategic. See Tokar, 918 SW.2d at 768.

Here, there were reasonable strategic grounds nat to present the testimony of 'Y oung as provided
in the evidentiary hearing. Although appdlant dlegesthat Y oung' s tesimony would establish thet gppellant
was under the domination and contrdl of Lapez, her tesimony only established thet because gppdlant rdied
on rides from Lopez, Lopez would decide when they would leavein acar. Moreover, the Sate cross-
examined Y oung extensvey, reveding that gppdlant, in fact, could make his own decisons and shewas

unaware of any decisonsthat Lopez mede for gppdlant other than when they would leave in LopeZ scar.
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Thefact that Lopez decided when gppdlant would ride in his car is not mitigating evidence and does not
establish thet gppellant was under the control of Lapez. In fact, her tesimony thet gppdlant made hisown
decisions would benefit the Sate's theory that gppellant was the one who dedided to kill the Yates
brothers not Lopez. The mation court was not dearly erroneous in denying this daim because it was
reasonable drategy not to didt this testimony.
2) Terry Farris

Terry Farisdid not testify e trid. Hetedified & the evidentiary hearing that he had known Lopez
and gppdlant for lessthan ayear prior to the murders and that he had bought drugs from Lopez and dso
s0ld drugs for him (PCR.Tr.78). Farris tedtified that when gppelant and Lopez were together, Lopez
would make the decisons on where to go and what to do (PCR.Tr.81). During cross-examination, Faris
testified thet he had ssen gppdlant without Lopez and that appelant had “stiffed [hig old lady for some
money” (PCR.Tr.84). Appdlant wasacourier for Lopez (PCR.Tr.85). Farisdso dated thet Lopez did

not have complete control over gppdlant and gppd lant would make decisons for himsdf (PCR.Tr.86).

Cantin tedtified thet he recalled gpesking with Farris but could not exactly remember whether or not
they had discussad Farris sdling drugs for Lopez or Faris sdling drugs to the Yates brothers
(PCR.Tr.938). Croghy tedtified that he remembered interviewing Farris and recdled that Farris had sold
drugsfor Lopez (PCR.Tr.1072). Crosby tedtified thet if they would have hed information that Farrissold
drugsto the Y aes brothers he would have asked Farris about that, adthough he did not recal whether they
hed thet informetion (PCR.Tr.1072). Croshy did not recadl whether he hed atrid srategy for not asking

Farris about Farris sdling drugs at trid (PCR.Tr.1072).
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In denying gppdlant’sdaim that Terry Farris should have been called, the mation court found thet
Farris s testimony that Lopez sold drugs would have been cumulative to tesimony provided & trid by
Lopez and trid counsd cannat be ineffective for faling to present cumulative evidence and that gppdlant
faled to prove by a preponderance of the evidence that he was prgudiced by the falure to cdl Farris
(PCRL.F.757).

As dated above, gopdlant has not established thet it was not reesonable trid Strategy not to call
Farris as awitness regarding domingtion by Lopez. Although gppdlant asked trid counsd if they hed atrid
drategy for not cdling Farris as awitness regarding drug sdlling, gopdlant failed to inquire about whether
trid counsd was avare that Farris could tedtify that Lopez made the decisons when gppdlant and Lopez
weretogether or if they hed atrid drategy for not caling himinthisregard.  Appelant has not overcome
the presumption that not calling Farris regarding Lopez s dleged domination over gppdlant was reesonable
trid drategy. Tokar, supra

Moreover, there were reasonable srategic reesonsnot to cdl Farris. Frg, Farris stesimony thet
Lopez s0ld drugs was cumuldive to Lopez's own tesimony & trid, as the mation court found
(PCRL.F.757). Second, Fariss tedimony as dicited on cross-examination would have actudly
prgudiced gppdlant’ stheory that he was under the control of Lopez. Farris dated that Lopez did not have
complete contral over gopdlant and gppdlant mede his own dedisons  This tetimony would have
benefitted the Sate! s theory that gppelant made the decison to kill the Yates Findlly, the merefact thet
Lopez mede the decisons of what gppdlant and Lopez would do and where they would go would have
added nothing to the theory thet gppdlant was under the domination and contral of Lopez. Thiswould not
have changed the baance of the aggravating and mitigating drcumdtances. Kenley, supra. Appdlant has
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not established that it was not reasonable drategy not to cdl Farris as awitness, nor has he established thet
he was pregudiced by Farris s absence.
3) Brandy Kulow
With the exception of threets and vidlence by Sdazar, nothing from Kulow's tesimony & the
evidentiary hearing was pled in his pogt-conviction mation (PCR.L.F.25-26,103). As recognized
repeatedly by this Court, post-conviction pleadings cannot be amended by evidence presented during the
evidentiary hesring. Harris, 870 SW.2d at 815; Statev. Shefer, 969 S\W.2d 719, 738 (Mo.banc 1998),

cert. denied, 522 U.S. 969 (1998). Appdlant’s post-conviction motion only dleged that Kulow would

tedtify that Sdazar came to her house and threatened to shoot people (PCR.L.F.25-26). Appdlant never
dleged that Kulow would testify regarding Lopez, her fear or lack thereof of gppdlant, or as gopdlant now
dleges on gpped, that gppdlant was dominated by Lopez. Appdlant cannot now change his theory on
apped regarding Kulow’ s tesimony and the informetion she should have provided to defense counsd.
Saev. Pery, 820 SW.2d 570, 575 (Mo.App.E.D. 1991) (whereissueis not raised in mation, evidence
relaing to dam now raised on goped isirrdevant).

Even if gopdlant’s theory on goped had been propely before this Court, nothing in Kulow’s
tesimony suggests dominetion and contral over gopdlant by Lopez (Tr.906-912). Appdlant offersno hint
or explanation how the fact thet appdlant digplayed awegpon to her and she was nat threetened by him,
thet she was scared of Lopez and that Sdlazar hed awegpon, has any rdevance to his point on goped, thet
he was dominated by Lopez.

Appdlant cannot change istheory on goped and in any event, Kulow’ stesimony at the evidentiary
hearing does not support gppdlant’ s theory of domination.
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4) MarcellaHillhouse

Hillhouse tedtified a the evidentiary hearing thet she had known gopdlant for gpproximatdy ayeer
prior to themurders (PCR.Tr.97).  Hillhousetestified about an indident at the Hoberg Bridge with gppdlant
and Lopez (PCR.Tr.99). According to Hillhouse, gppdlant and Lopez cameto her house, picked her up
and took her to the bridge (PCR.Tr.100). They had an argument about some money that was taken out
of gppdlant’ swdlet (PCR.Tr.100). At the bridge, Lopez got out of the car on three occasons, wanting
to know if Hillhouse took the money (PCR.Tr.101). Lopez then told gopdlant to shoot her (PCR.Tr.101).

Appdlant refused, gave the gun back to Lopez and then they got in the car and drove Hillhouse home
(PCRTr.101). Lopez had told gopdlant three times to shoot her while & the Hoberg Bridge
(PCRTr.119). Hillhouse stated thet she had told her mother about the incident at the bridge but had not
told anyone d<e until she was questioned for the pogt-conviction proceeding (PCR.Tr.120-121). During
cross-examination, Hillhouse gated that she had purchased drugs from Lopez (PCR.Tr.112).

Defense counsd tedlified thet they had never heard of Hillhouse's name prior to seeing the
pleadings in the post-conviction motion (PCR.Tr.1015,1065). Cantin was dso unaware of an incident
where Lopez told gppdlant to shoot Hillhouse (PCR.Tr.1017). Cantin admitted thet incident could have
been ancther piece of evidence showing gopdlant with awegpon (PCR.Tr.1018). Cantin dso deated that
the indident could have shown thet gopd lant was mking his own decisions and was not under the control
of Lopez (PCR.Tr.1018). Croshy stated thet if he had known about the incident at the bridge, he would
have wanted to investigate it, but he did not know if he would have wanted to present the evidence because
it had * haunting Smilarities’ to the case that wastried (PCR.Tr.1067). Crosby dated that the informetion

could have hurt or helped them (PCR.Tr.1067).
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In denying gppdlant' sdam regarding trid counsd’ sfallureto cal Hillhouse, the mation court found
thet trid counsd were nat ineffective for failing to invedigate awitness that was not disd osed to them and
that gppdlant was not prgudiced as her tesimony would have been damaging to gopdlant a trid
(PCR.L.F.757-758).

The mation court was nat dearly erroneousin denying gppdlant' sdaim. FHrd, trid counsd testified
thet they hed no knowledge of Hillhouse  Trid counsd cannot be deamed ineffective for failing to cdl a

witnessthet they have no knomledge of. Twenter, 818 SW.2d at 639. Attorneys are not expected to be

darvoyant and cannat invedigate something thet they have no knowledge of. See McDondd v. Sate 758

SWw.2d 101, 105 (Mo.App.E.D. 1988); Navev. Sate 757 SW.2d 249, 251 (Mo.App.E.D. 1988), cat.
denied, 489 U.S. 1059 (1989). Moreover, gopdlant hes faled to dlege or prove how reasonable
investigation would have uncovered  Hillhouse and her testimony. Appdlant never told his counsd about
theinddent and according to Hillhouse she only told her maother and the investigetor for the post conviction
hearing. “The reasonableness of counsd’ s actions may be determined or subgtantidly influenced by the
defendant’s own satements or actions”  Strickland, 466 U.S. & 691. Trid counsd cannot be darvoyant
and could not possibly have asked gppelant to identify witnessesto tedtify about an evert thet they had no
knowledge of. Moreover, gopdlant cannot establish that he was prgudiced by Hillhousg sabsance. As
the mation court found (PCR.L.F.757-758), Hillhouse's testimony actudly would have destroyed the
defensg stheory.  The Hoberg incident showed that gppellant had control and mede decisions for himself,
even when Lopez asked gppdlant to shoot Hillhouse three times. Contrary to gppdlant’ s assertion, this
evidence would nat have aided the defense. Appdlant was not dominated by Lopez. Hillhouss stetimony

was not mitigeting evidence but rather disproved the defense stheory.
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5) Philip Reidle

Redetedtified a the evidentiary hearing that he had known the Y aes brothers for severd years
prior to their murder, asthey hed dl goneto sthoal together (PCR.Tr.90). Redletedtified thet both Y ates
brothers did drugs (PCR.Tr.91). During cross-examination, Reidle admitted thet he had not seen or
“partied” with the Y ates snce 1992, nearly three years before they were killed (PCR.Tr.93).

Trid counsd tedtified thet he had never heard of Reidl€'s name and that they “possibly” would
have wanted to presant the information thet the Yates brothers used drugs during thetrid, hed they known
thet information (PCR.Tr.941,1069).

In denying gppdlant sdam thet trid counsd wasindffective for falling to investigete and cdl Radle
the mation court found, in rdevant part, that Raidl€ stestimony thet the Yates used drugs was cumuldive
to the pathologie’ s testimony that they had drugsin their bodies a the time of deeth (Tr. 1397-1398) and
the tesimony likdy would have inflamed the jury (PCR.L.F.760). Moreover, Reidlewas not disdosed to
counsdl and therefore, they could not be ineffective for faling to cal an unknown witness (PCRL.F.760).

The mation court’s findings are not dearly eroneous  Frd, as the mation court found
(PCR.L.F.760), trid counsd cannat be ineffective for faling to present tetimony that they have no
knowledge of. Appdlant falsto pleed or make any showing of how areesoneble invedtigation would have

uncovered Rade or whet further investigation trid counsd should have done: Morrow v. State, 21 SW.3d

819, 824 (Mo.banc 2000), cert. denied, 121 SCt. 1140 (2001). Furthermore, trid counsd cannot be hdd

ineffective for faling to present cumulative evidence. Skillicorn, 22 SW.3d a 683-686. The pathologist

tedtified thet the Yaes had drugsin thar sysems. Rad€ stesimony would have been merdy cumulaive

Moreover, gopdlant was nat prgudiced by Radle sabsence. Rad€ stesimony condsted merdy
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of thefact thet the Y aes used drugs (PCR.Tr.90-93). He knew nothing of the murder or nathing about
the Y aes after 1992 (PCR.Tr.90-93). Histesimony would not have had any effect on thejury’s sentence
determination.

Appdlant dleges tha Readles tetimony esablishes that the Yaes were not judt innocent
bysanders, but rather were drug users who happened to get in a vidlent dtercation with Sdazar
(App.Br.114). Appdlant's contention thet the Yaes past drug use somehow made them licble or
blameworthy for their own murder is absurd. The mation court properly found thet this evidence would
have inflamed the jury, therby harming the defense.

Findly, appdlant dleges on gpped tha Reidie's tesimony would support his theory thet Lopez
dominated gppdlant. How Rad e stesimony that the Yates drug use establishes Lopez' s domination
over gopdlant is beyond comprehenson. Appdlant dtesto severd pages of Reidi€ stesimorny which he
dleges datesthat Lopez wasthe Yaes drug deder. However, nowherein Reidi€ stestimony is Lopez
mentioned. Moreover, as Sated above, this has absolutdy nothing to do with whether Lopez dominated
appdlant. Appdlant was nat prejudiced by Reidi€ s absence and trid counsd is nat ineffective for
faling to cdl awitnessthat they had no knowledge of.

Basad on the foregoing, appdlant’ s point mud fall.
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VI.

THE MOTION COURT DID NOT CLEARLY ERR IN DENYING, AFTER AN
EVIDENTIARY HEARING, APPELLANT'SCLAIMSTHAT TRIAL COUNSEL FAILED
TO PRESERVE ISSUES FOR REVIEW BECAUSE THESE CLAIMS ARE NOT
COGNIZABLE IN A RULE 29.15 PROCEEDING. MOREOVER, THE MOTION
COURT WASNOT CLEARLY ERRONEOUSIN DENYING APPELLANT’'SCLAIMS
THAT TRIAL COUNSEL WAS INEFFECTIVE FOR FAILING TO OBJECT TO
VARIOUSALLEGEDLY IMPROPER COMMENTSBY THE PROSECUTOR AND BY
FAILING TO REQUEST A CONTINUANCE FOR A LATE PENALTY PHASE WITNESS
ENDORSEMENT BECAUSE COUNSEL’SACTIONSWERE NOT DEFICIENT IN THAT
THESE CLAIMSARE MERITLESS (Respondsto gppdlant’ s Point VI1.)

Appdlant daimsthat the mation court was dearly erroneous in denying gopdlant’ sdam that his
trid counsd wasineffective for failing to object and presarve various issues for goped (App.Br.116).

"Itiswdl stttled thet 'daims for pogt-conviction rdief based on trid counsd'sfailure to adeguatdy

preserve issues for goped are not cognizable under Rule 29.15." Sate v. Beckerman, 914 SW.2d 861

(MoApp.ED. 199). Rdief predicated on ineffective asstance of counsd islimited to errors prejudicing
amovant's right to a fair trid. State v. Lay, 896 SW.2d 693, 702-703 (Mo.App.W.D. 1995).
Therefore, to the extent that gopelant daims thet his trid counsd ws ineffective for failing to properly
presarve these issues on gpped, hisdaim mudt fall, asfalure to presarve issues for gpped isnot cognizable
ina29.15 proceeding. 1d.

Since gopdlant dso dleges that trid counsd was ineffective for faling to object to the dlegedly
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improper evidence and dlegedly improper comments by the prasscution, on the theory thet such oljections
would have been sustained had they been made, these daims are discussed below (App.Br.116).
1) John Galvan, State Penalty Witness

Appdlant dleged in his amended mation, in rdevant part, thet:

In the dternative, movant’s counsd were ingffective in faling to abject on the
grounds thet they needed to interview other witnesses regarding what Mr. Galvin [d¢] hed

told the ather witnesses about how he received the stab wounds. In particular, movant's

counsd should have requested a continuance to talk to Kerry Lopez, Sendra Roe, and any

other persons Mr. Galvin [9¢] named as having discussed the injury he recaived from the

dleged stebhing.

(PCR.L.F.39).

Only afew daysbeforetrid, after hearing a“rumor” that gppdlant had sabbed John Gavaninthe
summer of 1995, the prasscution interviewed Gavan and filed amoation to endorse Gavan as awitnessfor
the pendty phase (L.F.66-68). Onthefirg day of trid, thetrid court dlowed the Sate to endorse Gavan
and during an evening recess, the court took tetimony from Gavan to determineif he should be dlowed
to tegtify during the pendty phase (Tr.1473,1482). Thetrid court dlowed Gavan to tedtify.

During the pendty phase, Gavan tedtified that on Segptember 10, 1995, &fter returning from the
hospitd for trestment of an asthma attack, he wias lying in bed & his home when he was sabbed in the
abdomen by gppdlant (Tr.1469,1853-1854). The sabbing resulted in a punctured colon which hed to be
surgicdly repaired (Tr.1470-1471,1853). Gavan d<0 tedtified that he had not reported the incident to

authorities until he was gpproached on October 2, 1996, because he was on probation at the time, was
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concerned that the incident might affect his probation and because he had been threstened by gppdllant
(Tr.1469,1472,1853). Gavan Sated that he had not gone to the hospitd until goproximetely two days efter
theindident and at that time he did not report that he had been stabbed, instead telling hospita personnel
that he had fdlen againg a sharp object (Tr.1471,1854). On cross-examination, appdlant attempted to
establish that he had sabbed Gavan because Galvan wias begting up his girlfriend, Sandra Rowe (Tr.1855-
1858).

At the evidentiary hearing, Galvan tedtified that he remembered that “ Sondrd” and afew other

people were & the house the day of the sabbing, however he did nat recdl who was there (PCR.Tr.131).

He did not recall that Hillhouse was present at the time of the stabbing but did recall that she helped him
ater he was sabbed (PCR.Tr.133). He did not recdl anyone dse hdping him after the stabbing
(PCR.Tr.133). Gavan dated that he did nat tel anyone prior to trid that other people were present
because no one asked him (PCR.Tr.134).

Trid counsd tedtified & the evidentiary hearing thet they thought they had requested a continuance
to investigate Gavan and his dlegation (PCR.Tr.653,1064). Croshy dated thet they discussed theincident
with gppdlant (FCR.Tr.1064). Croshy stated thet even assuming they hed information thet Hillhouse would
testify thet gopelant did not stab Galvan until Lopez told him to and thet he helped nurse Galvan &fter he
was dabbed, he did not know whether or not they would presant that information to the jury
(PCR.Tr.1066-1067).

In denying gppdlant’ sdaim thet trid counsd was ineffective for failing to ask for a continuance to
investigate Galvan, the mation court found thet appdlant hed failed to prove prgudice because hefalled to

cdl Roe and Kerry Lopez a the evidentiary hearing (PCR.L.F.766-767). Therefore, the motion court
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found, it was impossble to know what information these witnesses may have provided (PCR.L.F.766-
767).

This Court'sreview of the denid of pogt-conviction rdief islimited to a determination of whether
the findings and condusions of thetrid court are dearly erroneous. Ervin, 835 SW.2d 905.  To prove
Strickland prgjudice, appdlant must show that there is a reasonable probahility thet, but for counsd’s
defident performance, the jury would have conduded thet the belance of the aggravating and mitigating
crcumgtances did not warrant degth. Kenley, 952 SW.2d at 266.

The dlegations contained in a pog-conviction mation are nat sdf-proving and amovant has the
burden of proving his assarted grounds for rdief by a preponderance of theevidence. Saev. Sivey, 894
SW.2d 662, 671 (Mo.banc 1995); Supreme Court Rule 29.15()). "A hearing court is nat dealy
erroneous in refusing to grant rdief on an issue which is not supported by evidence @ the evidentiary
hearing” Silvey, supra.

Appdlant faled to presant the testimony of Roe and Kearry Lopez. It isimpassble for the mation

court to find preudice when gppdlant falsto didt tetimony from the witnesses See Sate v. Paiterson,

826 SW.2d 38, 40 (Mo.App.W.D. 1992) (movant’ sfalure to establish whet testimony of witnesswould
have been is fatd to ineffective asssgance dam). Appdlant faled to present any evidence from these
witnesses.  The moation court was not dearly eroneous in denying gopdlant's dam as he has not
established by a preponderance of the evidence that he was prgudiced by counsd’ sfailure to request a
continuance.

Now, on gpped, gppdlant dleges that Hillhouse s tesimony in an offer of proof established the

prgudice that he suffered from trid counsd’ s falure to request a continuance to invedigate the Galvan
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gabbing (App.Br.122). During an offer of proof, Hillhouse tedified that she was present during the
stabhing and that gppdlant stabbed Gadvan after Lopez told him too (PCR.Tr.104-105). Hillhouse dso
dated that gppdlant fdt bad and sayed to hdp nurse Gavan’ swound (PCR.Tr.106).

Appdlant failed to pleed thet trid counsd should have invedtigated Hillhouse in his mation, only
identifying Roeand Lopez as potentid witnessesto the Sabbing. Therefore, gppdlant’ sdam iswaived
regarding Hillhouse asit is beyond the scope of his maotion and should not be consdered by this Court.

Clay, 975 SW.2d at 141-142; Twenter, 818 SW.2d at 641.

Gratuitoudy, regpondent natesthet even if Hillhouse stesimony could be consdered, gppdlant hes
not established that he waas prgudiced by counsd’ s failure to request a continuance and investigate the
gabbing. Asthis Court dated in the direct goped, “[t]he leve of aggravaing drcumgtancesin this case
overcomes any reasonable probability that the outcome of the sentencing phase would have been any

different had Gavan's tetimony been kept out.” Hutchison, 957 SW.2d & 764. Therefore, if the

aggravating drcumgances were o overwhdming that the sentending would have been the same hed Galvean
not testified a dl, it follows thet any investigation and presentation of witnesses to “ soften the blow” of
gopdlant gabbing Gavan would not have dhifted the bdance of the aggravating and mitigating
crcumdances, thereby warranting alife sentence. Therefore, gppdlant’sdaim mud fall.
2) Opening Statement

Appdlant dso dleges that trid counsd was ingffective for faling to object during the Stae's
opening Satement when the prosecutor Sated thet “Ronad Y ates was sprawled out like Chrigt crucified
on the cross on thet roadway” (App.Br.119; PCR.L.F.14).

This Court on direct gpped found thet no manifest injustice or miscarriage of jutice resuited from
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this Satement. Hutchison, 957 SW.2d at 765.

In denying gppdlant’ sdam, the mation court found that gppelant’s daim could not be rditigated
asit had dreedy been litigated on direct gpped and that trid counsd had reasonable Srategy not to object
to the statement (PCR.L.F.762).

The mation court was nat dearly erroneousin denying gopdlant’sdam. Frg, gopdlant cannot
establish Srickland prgudice. It iswel settled that afinding of no "plain error on direct goped foredoses
a movant from rditigating the same issue in a pog-conviction motion under the guise of "ineffective
assgance of counsd.” Satev. Davis, 936 SW.2d 838, 842 (Mo.App.W.D. 1996); Saev. Clark, 913

S\W.2d 399, 406 (Mo.App.W.D. 1996); State v. Anderson, 862 SW.2d 425, 437 (Mo.App.E.D.

1993). Thefinding of no manifet injustice under the "plain error* sandard on direct goped serves to
edtablish a finding of no prgudice under the test of ineffective assstance of counsd enunciated under

Strickland supra. Seeds Sdebottomv. State, 781 SW.2d 791, 796-797 (Mo.banc 1989), cart. denied

497 U.S 1032 (1990). Sincethis Court found no manifest injudtice resulted from this Satement, gppdlant
cannat rdlitigate this issue in a post-conviction proceading.

Second, respondent gratuitoudy obsarves that as the motion court found, trid counsd hed
reasonable Srategic reasons not to object to this satement (PCR.L.F.762). During the evidentiary hearing,
trid counsd Cantin tedtified thet he did not generdly object during the Statef s opening Satement unlessit
got too far out of ling, and thet he did not want to give more atention to the statement by objecting
(PCRTr.944). Cantin dated thet it wasjudt the beginning of thetrid, only five minutesin, and he did not
want to engender sympethy for the prasecutor and victim (PCR.Tr.946). Thesearedl reasoncble Srategic

reesons for not objecting to this Satement.
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Appdlant cannat rditigate this issue dfter a finding of no manifest injustice on direct goped.
Therefore, the mation court’ s findings were not dearly erroneous and gppdlant’' sdam mud fail.
3) Closing Argument—Destroying the Shoes

Appdlant dleges that trid counsd was ingffective for falling to object during the prosecutor’s
dosing argument. Spedfically, gopdlant dleges that trid counsd should have objected to the fallowing
datements:

The shoesthet were found in Michad Sdazar’ s bag when he was arested, are nat

the shoesthat medethis print. Why don't the officers have the shoes? They were burned.

You heard the testimony. They were burned. The one man thet could link dl three
defendants to this crime scene was destroyed.  Not by the Sate, but by the three
defendants. Had to get rid of thase shoes; the thing thet linked them there

(Tr.1815). Appdlant dleges that the above satements by prosecutor referred to Troy Evans, who was
deed & thetime of trid, and that the Sate implied thet gopdlant hed “destroyed” Troy Evans (App.Br.119;
PCRL.FA1).

Appdlant did not present any evidence regarding thisdam  the evidentiary hearing. In denying
gopdlant’sdam, the mation court found thet gppe lant hed failed to prove his burden as he did nat question
trid counsd regarding thisdam (PCR.L.F.763).

The mation court was nat dearly eroneousin denying gopdlant sdam.  Review of aRule 29.15
judgment beginswith the strong presumyption thet counsd is competent and movant has the "heavy burden'”
of proving counsd's ineffectiveness by a preponderance of the evidence. Leisurev. State, 828 SW.2d a

874; Amrinev. Stae, 785 SW.2d 531, 534 (Mo.banc 1990). To make avdid ineffective assistance of
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counsd dam, defendant must show bath that his counsd failed to use the customary kill and diligence that
aressonably competent attorney would exercise under Smilar circumstances, and thet the defendant was

thereby prejudiced. White v. State, 939 SW.2d 887, 893 (Mo.banc 1997); Strickland, 466 U.S. a

687.

Themerefailure to object does nat condiitute ineffective assstance of counsd. Statev. Lumpkin,

850 SW.2d 388 (Mo.App.W.D. 1993). Counsd'sfalure to make ausdess or meritless objection isnot

grounds for an ineffective assstance of counsd dam. Strickland, supra, & 687. Thereis a presumption

that the failure to object was a srategic choice by competent counsd. Tokar, 918 SW.2d a 768.
It is presumed that it was reasonable trid Srategy for trid counsd to not object to the Sate's
daosing argument. Appdlant did not question histrid counsel on why he did not object to the statement”.
In order to overcome the presumption of reasonabletrid Srategy, evidence must be presented. Without
presanting any evidence on this daim, gppdlant can offer no evidence to overcome that presumption.
Moreover, inlooking at the Satement in context, it is evident thet the prosecutor was not saying thet
gopdlant murdered Troy Evans The prosscutor merdy misspoke. FHrs, if gpeeking about aperson being
killed, someone would not say thet the person was * destroyed.”  Second, it is obvious that the prosecutor
was gpesking about the shoes baing destroyed, not aman. Thiswas nat an objectionable argument. The

prosecutor was seting that appelant and his co-defendant’ s destroyed the shoes and that the shoes were

*Appdlant daims that the mation court incorrectly found that he did not question trid counsd
regarding thisdam. Appdlant dtesto page 966 of the evidentiary hearing. However, upon ingoection of

thisdte thereis no questioning about this Satement in dosing argument.
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what would link dl the defendants to the crime scene

Appdlant has falled to overcome the presumption thet the failure to object was reasoneble trid
drategy. Moreove, it wasa proper argument asthe prosscutor merdy misspoke. Appdlant’sdam must
fal.

4) Closing Argument--L opez Had No Deal

Appdlant dleges thet trid counsd was ineffective for faling to object during the Sate' s dosing
argument when the prosscutor sated thet Freddy Lopez did not have an agreament with the State and was
dill charged with two counts of firgt degree murder (App.Br.119-120). Reying on his dlegaion in his
moation thet the State hed a plea agreement with Freddy Lopez for histestimony, gopdlant dlegesthat trid
counsd knew or should have known about the dleged ded and therefore, the State improperly argued to
the jury that there was no plea agreement (App.Br.124).

Beforetrid, defense counsd requested the Sate to disclose any dedswith Lopez (Tr.141). The
Saeinformed trid counsd that they had discussonswith Lopez’ s atormey and thet they might meke aded
if he testified truthfully but they hed not “struck thefind dedl” (Tr.141). The State hed not decided whether
to have Lopez tedify (Tr.142). The State then Sated thet if Lopez did agood job asawitness, thet they
were probably going to recommend sscond degree murder on him with arange of punishment and aterm
of thirty years (Tr.142). The State ds0 agreed thet if aded was reached, they would give defense counsd
notice (Tr.142).

During the evidentiary heering, viaan offer of proof, trid counsd tedtified thet they were unaware
of any ded that had been meade with Lopez dthough it would have been important to know if aded hed

been made (PCR.Tr.993). Appdlant never inquired about why trid counsd did not object to the dosing
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Statement (PCR.Tr.993).

The mation court denied gppdlant’ s dam gaing that he did not present any evidence regarding
why trid counsd did not object to the dosng argument gatement (PCR.L.F.768).

The mation court was not dearly erroneous in denying gppdlant’s daim because gopdlant
presented no evidence from counsd. Appdlant has faled to show that the falure to object was not
ressonablesrategy. Tokar, supra, a 768. Moreove, trid counsd cannat object to an dlegedly improper
datement thet they had no knowledge was incorrect.  Trid counsdl is not expected to be darvoyan.

Twenter, 818 SW.2d a 639. Appdlant does nat dlege how trid counsd should have found out about this

so-caled dleged ded or how counsd could have known about it. The prosecution stated thet there was
no ded. Lopez during his cross-examination Sated thet there was no ded, dthough he was hoping for one
(Tr.1243). Trid counsd cannat be ineffective for failing to object to something thet is a proper Satement
or thet he has no knowledge of being untrue.
5) Cross-examination of Dr. Bland

Fndly, gopdlant dleges that his trid counsd was ingffective for faling to object to the date's
cross-examingion of Dr. Bland during the pendty phase regarding questions of gppdlant’ s competence to
dand trid (App.Br.125; PCR.L.F.66). Appdlant dleges tha these quesions were irrdevant to the
determination of the sentence and mided thejury about the menta hedlth evidence and encouraged the jury
to ignore the mitigation (App.Br.125).

During the pendty phase, defense counsd called Dr. Bland to tetify (Tr.1876). Bland testified
during direct examination that he had been hired by defense counsd to eva uate issues Such as competency,

respongbility, presence of mentd disease or defect, and mentd satus (Tr.1880). Defense counsd asked
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Dr. Bland about his evaugtion of gppdlant to determine competency and whether gppdlant was in fat,
competent to and trid and understand the charges againg him (Tr.1884-1885). Dr. Bland sreport was
aso admitted into evidence (Tr.1890).

During cross-examination, the Sate asked Dr. Bland if the resuits of any of the tests performed on
gppdlant would leed him to believe that gopdlant was legdly rdieved of his responsihility for his actions
(Tr.1902). Dr. Bland stated that based on the tests, appdllant could not be legdly rdlieved of his
responghility for hisactions and thet in his opinion, gopdlant undersood the charges againg him, gppdlant
was aware and understood what he was doing on January 1, 1996, and he was cgpable and competent to
gand trid (Tr.1903).

During the evidentiary hearing, trid counsd dated that he did not object to the questions about
appdlant’ s ahility to stand trid because that would dlow the prasacution to take more time talking about
how competent gppdlant was (PCR.Tr.1082). Moreover, trid counsd did not want to object snce Dr.
Bland was his witness and it would be objecting to the report that he prepared for the defense
(PCRTr.1082). By ohjecting during the questioning, tria counsd bdieved thet it would gppeer that Bland
did not “know what he' stalking about” (PCR.Tr.1082).

In denying gppdlant’s dam, the motion court found, in rlevant part, thet the prasecutor was
entitled to cross-examine Bland regarding his condusionsin his report and tria counsd’s actions were
reasonable as counsd did not want to object asit would gppear that he was discrediting his own witness
(PCR.L.F.783-789).

Themerefailure to object does nat condiitute ineffective assstance of counsd. Statev. Lumpkin,

850 SW.2d 388 (Mo.App.W.D. 1993). Counsd'sfailure to make ausdess or meritless objectionisnot
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grounds for an ineffective assstance of counsd dam. Strickland, supra, & 687. Thereis a presumption

thet the failure to object was a Srategic choice by competent counsd. Tokar, 918 SW.2d a 768. These

grategic choices by trid counsd are virtudly unchdlengesble. Strickland, supra, at 690-691.

Trid counsd was reasonable in his decison not to object to this cross-examingtion. FHrg, he had
dready presented evidence regarding the fact that Dr. Bland had determined that gppdlant was competent.
Second, counsd did not want to gppear to discredit his own witness. Findly, it would not have been a
meritorious objection as counsd hed dicited the same testimony regarding gopdlant’s competency and the
prasecution hed aright to cross-examine Bland about hisreport. Counsd was not ingffective as it was
ressoncble trid drategy and the objection would not have been meritorious. The motion court was not
dealy eroneousin denying gopdlant’ sdam.

Basad on the foregoing, appdlant’ s seventh point mudt fail.

87



VII.

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING
APPELLANT’'S CLAIM THAT THIS COURT’S PROPORTIONALITY REVIEW IN
UNCONSTITUTIONAL ON VARIOUS GROUNDS BECAUSE THIS COURT HAS
REPEATEDLY DENIED THESE CLAIMS AND HAS FOUND THAT
PROPORTIONALITY REVIEW DOES NOT VIOLATE DUE PROCESS RIGHTS,
RIGHT TO FAIR TRIAL OR RIGHT TO BE FREE FROM CRUEL AND UNUSUAL
PUNISHMENT UNDER THE STATE AND FEDERAL CONSTITUTIONS (Responds to
aopellant’ s point VII1).

Appdlat dams tha the maotion court dearly ered in denying his dam thet this Court’s
proportiondity review is unconditutiona and gppelant’s sentence is digoroportionate (App.Br.126).
Specificaly, gopelant dleges that this Court fails to consider codefendants sentences; thet this Court's
database does not comply with 8565.035.6, RSMo. 1994; thet this Court failsto condder dl amilar cases
as required by 8565.035.3(3), RSMo. 1994; and that appdlant did not have adequate notice and
opportunity to be heard (App.Br.126).

In denying gppdlant’sdam, the mation court found, in rlevant part, thet:

Movant dams that the Missouri Supreme Court proportiondity review is

inadequate, rlying on Harrisv. Blodgett, 853 F. Supp. 1239, (W.D. Wash. 1994). The

Missouri Supreme Court has consdered Harris v. Blodgett and the daim movant advances

here and hasrgected same. Satev. Clay, 975 SW.2d 121, 146 (Mo.banc 1998).

(PCR.L.F.768).
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The mation court was not dearly erroneousin denying thisdam.  FHrg, gopdlant arguesthet this
Court fals to condder co-defendant’s sentences when determining proportiondity.  This Court has
repeatedly held thet co-defendant’ s pleas, convictions for other crimes other then first degree murder, and

sentences are not consdered in proportiondity review. Clay, 975 SW.2d a 146; Sate v. Rousan, 961

SW.2d 831, 854 (Mo.banc 1998), cert. denied, 524 U.S. 961 (1998).

Second, gppdlant daims thet this Court’s database does not comply with 8565.035.6 and is
inadegueate to properly conduct proportiondity review (App.Br.126). Thisdam has been rgected aswel.
Statev. Parker, 886 S\W.2d 908, 933 (Mo.banc 1994), cert. denied, 115 SCt. 1827 (1995). Appellant
ds0 aguestha this Court's proportiondity review denies him his due process right to meaningful notice of
the procedures to be fallowed and ameaningful opportunity to be heard (App.Br.126). Thisdam hasdso

been rgected. Satev. Weaver, 912 SW.2d 499, 522 (Mo.banc 1995), cert. denied, 117 S.Ct. 153

(1996); Clay, supra; State v. Smith, 32 SW.3d 532, 559 (Mo.banc 2000), cert. denied,  U.S,

(February 26, 2001). In sum, "[t]he Court's method of proportiondity review does nat violate [gppdlant's
due processrights, hisright to afarr trid or hisright to be free from crud and unusud punishment under the
date or federd condtitutions” Weaver, supra

The mation court was nat dearly eroneous in denying gopdlant's dam that Misouri’s
proportiondity review is unconditutiona because his assertions have been repestedly denied by this Court.

Therefore, gopdlant's point mud fall.
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VI,

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING
APPELLANT'SCLAIM THAT TRIAL COUNSEL WASINEFFECTIVE FOR FAILING
TO PRESENT EVIDENCE OF A STUDY REGARDING JURY COMPREHENS ON OF
INSTRUCTIONS TO SUPPORT THEIR MOTIONS REGARDING PENALTY PHASE
INSTRUCTIONSBECAUSE IT WASA NON-MERITORIOUSMOTION IN THAT DR.
WIENER'SSTUDY HASBEEN DISCOUNTED BY THIS COURT (Respondsto appelant's
Point 1X).

Appdlant daims on his ninth point on gpped thet the mation court was dearly erroneousin denying
his dam that trid counsd was ineffective for failing to provide to the trid court, Dr. Wiener's sudy
regarding jury comprenenson of pendty phase indructions in ther objections regarding pendty phese
indructions (App.Br.131). Appdlant dlegesthat it was necessary for trid counsd to indude Dr. Wiener's
study which dlegedly proves that jurors comprehension is low, the indructions are redundant, complex,
and ambiguous (App.Br.131).

Trid counsd Cantin tedtified thet he was aware of Dr. Wiener's name and that he hed conducted
adudy, however, he was not aware of the extent of the gudy and thet iswhy he did not introduce the Sudy
in support of hismotion againgt thejury instructions (PCR.Tr.994). Croshy testified thet he had never heard
of Dr. Wiener (PCR.Tr.1069).

In denying gppelant's daim, the mation court found thet this court has found thet Dr. Wiener's
study must be discounted and trid counsd could not be ineffective for failing to present evidence thet this

Court found to be unpersuasve (PCRL.F.761). Moreover, the maotion court stated that counsd nesd not
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pursue further objections to the ingructions when they would have been meritless. (PCR.L.F.761).
Themation court was not dearly erroneousin denying gopdlant'sdam. Trid counsd cannot be

deemed indffective for falling to raseamenitlessissue Clay, 975 SW.2d a 136. This Court on numerous

occasons has found thet the MAI-CR indructions are condiitutiond and Dr. Wiener's sudy should be

discounted. Lyonsv. State, 39 SW.3d 32, 43-44 (Mo.banc 2001); State v. Deck, 944 SW.2d 527, 542-

543 (Mo.banc 1999), cert. denied, 528 U.S. 1009 (1999); State v. Jones, 979 SW.2d 171, 181

(Mo.banc 1998), cat. denied, 525 U.S. 1112 (1999) (Counsd’s failure to object to possble jury

misundersanding of ingructions does nat support daims of ineffective asssance of counsd).
Counsd’ sfailure to more exhaugtively pursue thar objections to the pendty phase indructions by
induding Dr. Wiener’ s study would not have been successful and their ajections would have hed nat merit.
Counsd’s fallure to object to the juror’s possible misundersanding of the ingructions based on Dr.
Wiener' s sudy does not support adam of ineffective assstance of counsd.

Basad on the foregoing, gopdlant’ s ninth point must fail.
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1X.

THE MOTION COURT WAS NOT CLEARLY ERRONEOUS IN DENYING
APPELLANT'S CLAIM THAT HIS POST-CONVICTION COUNSEL WAS
INEFFECTIVE FOR FAILING TO PROVIDE REASONABLE AND NECESSARY
LITIGATION EXPENSES PURSUANT TO SUPREME COURT RULE 29.16(D)
BECAUSE THESE CLAIMS ARE NOT COGNIZABLE IN A POST-CONVICTION
PROCEEDING. (Respondsto appellant’s Point X).

Appdlant daims on hisfind paint on goped that the mation court was dearly eroneousin dernying
hisdam that the Public Defender failed to provide reasonable and necessary litigation expensesto prepare
for his pagt-conviction prooeeding (App.Br.135). Appdlant rdies on Supreme Court Rule 29.16(d) which
datesthat the State Public Defender shdl provide post-conviction counsd with reasonable and necessary
litigation expenses

Appdlant' smation dleged thet he hed reguested $15,000 from the Public Defender for preperation
of his pog-conviction procesding (PCR.L.F.98-99). According to gppdlant, invedigaion in Cdiforniawas
necessaty as he hed spent the mgority of his life there (PCR.L.F.98). Appdlant pled that witnesses,
medica and mentd hedth professonds, teechers neighbors and family memberswere “especidly critica
for mitigation issues’ and invedtigation in Cdiforniawas necessary (PCR.L.F.99). The Public Defender
provided $5,000 origindly to appdlant for his investigation in Cdifornia (PCR.L.F.99). According to
gopdlant, the investigetor in Cdlifornia, hired by gppdlant, Sarted an investigation, but, requested another
$5,000 to complete the investigation (PCR.L.F.99). The Public Defender provided $3,000 more to

conduct the investigetion (PCR.L.F.99). Appdlant dlegesthat thiswas insufficient and he was entitled to
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reasonable and necessary litigation expenses (PCR.Tr.99).
The mation court denied thisdaim, finding that:
Movant'sdam, in essence, isthat the State Public Defender denied him effective
assdance of postoonviction counsd by falling to unquestioningly provide the money
requested. Claims of ineffective assstance of postconviction counsd, are categoricaly

unrevievable Statev. Hunter, 840 SW.2d 850, 871 (Mo.banc 1992); Sae v. Ervin

835 SW.2d 905, 928-929 (Mo.banc 1992); Pdllard v. State, 807 SW.2d 498, 502

(Mo.banc 1991).

Fndly, this Court notes thet movant cdled many witnesses during more then a

week of tesimony, induding severd highly paid expert witnesses Spedifically, movant

cdled the falowing experts Drs Peterson, Cowan, O'Dondl, Vlietdra, and Ms Teri

Burns. Severd of these witnesses tedified aoout the fees they charged in this case

Tetimony at the hearing showed that, in total, postconviction counsd spent over $27,000

on expart testimony donein support of movant' s postconviction motion. Movant cannat

credibly suggest thet “ reasonable and necessary” litigation expenses were withheld.
(PCR.L.F.808).

The mation court was not dearly erroneous in denying gppdlant'sdam. Appdlant's dam is
essntidly that he did not receive effective assgance of pog-conviction counsd. Thereis no condtitutiond
right to counsd in a pogt-conviction proceeding and therefore, no right to effective assstance of pod-
conviction counsd. Clay, 975 SW.2d a 140 (gppdlant’s dam that he was denied funds to pay witness

fees from Sate Public Defender, to accompany subpoenas for witnesses, denied as there is no
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conditutiond right to counsd in a post-conviction procesding); State v. Hunter, 840 SW.2d 850, 871

(Mo.banc 1991), cert. denied 509 U.S. 926 (1993); Coleman v. Thompson, 501 U.S. 722, 111 S.Ct.

2546, 115 L.Ed.2d 640 (1991); Pennsylvenia v. Finley, 481 U.S. 551, 557, 95 L.Ed.2d 539, 107

SCt.1990(1987). Therefore, there can be no daim of ineffective assitance of post-conviction counsd.
Hunter, supra Clams of ineffective assistance of pogt-conviction counsd are categoricdly unreviewabdle
Id.

Appdlant dleges that the mation court's finding that dams of ineffective assdance of
postconviction counsd are categaricaly unreviewable is erroneous because no cases have held that snce
the enactment of Rule 29.16 which provides minimum sandards for degth pendty pogt-conviction counsd
(App.Br.136). Appdlant’'s assation is incorrect. Supreme Court Rule 29.16 became effective Julyl,

1997. In Saev. Owdey, 959 SW.2d 789, 799 (Mo.banc 1997), opinion dated December 23, 1997,

and Clay, supra opinion dated Augugt 25, 1998, this Court again hdd that dams of ineffective assdance
of pogt-conviction counsd dams are categaricaly unreviewable.  Rule 29.16 provides guiddines and
minimum reguirements for pogt-conviction counsd but it does nat by its terms cregte a guarantee or
entitlement that pogt-conviction counsd will provide “ effective asssance”

Notably, gppdlant has made no effort to goecify in his amended mation or now on goped what
additiond invedigation he damswas nesded. If hetruly bdieved thet more investigation was “reesoneble
and necessary” for his pogt-conviction proceeding, he could have sought to enforce Supreme Court Rule
20.16(d) by means of an extraordinary writ. Appelant failed to do so.

Appdlat’sdam is unreviewabdle and the mation court was not dearly eroneous in denying his
dam.
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Basad on the foregoing, appdlant’ stenth point mugt fail.
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CONCLUSON

In view of the foregoing, the respondent submitsthet the denid of gppdlant's pogt-conviction rdief
should be afirmed.
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