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Travis Midgyett appeals the Circuit Court of Boone County’s (“motion court’s”) denial
of his motion for post-conviction relief pursuant to Rule 29.15. Midgyett was convicted, after a
jury trial, of attempted robbery in the first degree and of murder in the second degree. Midgyett
argues that the motion court erred in finding that his trial counsel (“Counsel”) was not
constitutionally ineffective for failing to present alibi evidence that Midgyett claims would have
changed the outcome of the case. Midgyett also claims that the motion court erred in not
considering the aggregate effect of Counsel’s alleged trial errors.
AFFIRMED.
Division Four holds:
The court finds no error in Counsel’s failure to call the “alibi” witness at Midgyett’s
second criminal trial even though Counsel promised the testimony of the witness in his opening
statement. During the State’s case in chief, a co-defendant testified that he was guilty of
committing the robbery and murder acting with Midgyett, and Counsel found the co-defendant’s
testimony to have been unexpectedly well received by the jury. After the co-defendant’s
testimony, Counsel determined that he would be better off not presenting the promised alibi
witness, because the witness would connect Midgyett to the co-defendant, whom, in Counsel’s
estimation, the jury believed to have been guilty of the robbery and murder. Counsel’s decision
not to call the promised witness was a considered matter of trial strategy.

The court also need not consider any aggregate or cumulative effect of Counsel’s alleged
trial errors. Even if it were proper to consider the cumulative effect of trial errors, in this case
Midgyett alleged only one act of Counsel that could even arguably be considered a legitimate
error, and it, standing alone, was not prejudicial to Midgyett’s case.
Opinion by: Mark D. Pfeiffer, Judge
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