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IN THE CIRCUIT CQURT OF DEKALB COUNTY, MISSOURI

FILED |

| MAY 152009

RUTH NICHOLSON
2700 NE Gospel Road
Maysville, MO 64469

ROBERT AND JUDY HALI
5050 SE Cannon Ball Rdl,

Holt, MO 64045-9293 |
o 2 JULIE WHITSELL

Circut Clek & Ex-Ofiely Racordar
DEUKAELB COLINTY, MO

JAMES MURFMHY
35427 State Highway 46
Skidmore, MO 64487

Plaintiffs

vl

PRIME TANNING CORP,
Serve:  CSC Lawyers Sve, Co,
221 Bolivar Street
Jefferson City MO 65101

Case No. 19DK CC-00052

Jury Trial Reguested

and

PRIME TANNING CO., INC.
Serve: Benjamin E. Maxens
84 Marginal Way, Suite 600
PORTLAND, ME 04101-2480

and

NATIONAL BERF LEATHERS CO., LLC
Berve: CT Corporation Systens
120 South Central Ave.
Clayton MO 63105

and

RICK REAM
Serve: Rick Ream
4914 Briarwood Lane.
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Defendants )

COME NOW Plainiiffs, on behalf of themselves and all others similatly sitoated
(collectively “Plaintiffs”), by sad through counsel, and upon personal knowledge and belisf s to

all other matters, allege the following against Defendants,

NATURE OF THE CASE

1. Plaiotiffs bring this class action lawsult pursuant to MO. ], CIV. P. 52.08,
Plaintiffs seck certification of a medical monitoring class.
2. Plaintiffs bring this action on behalf of themselves and others similarly situated

for exposure to hexavalant chromium (“CR(VI) compounds™) as a result of Defendants’ actions.

THE PARTIES
3. Plaintiff Ruth Nicholson lives in Maysville, DsKalb County Missouri.

- 4, Plaintiff James Murphy lives in Skidmore, Atchison County, Missouri,

5. Plaintiffs Robert and Tody Hall live in Holt, Clinton County, Missouri.

8. Defendant Prime Tanning Corp., fk/a The Blueside Co., Inc. is a Missbui‘i
;:qrporation with its priﬁcipal place of buginess in 8t, Joseph, Buchanen County, Missouri. Prime
Tanning Coup. is a wholly-owned subsidiary of Prime Tatning Co., Inc.

7. Defendant Prime Tanning Co., Inc. is a Maine corporation with its prineipal place
of business in Hartland, Maine.

8. . Defendant National Beef Leathers, LLC is a Delaware LLC with ita principal-

place of business in St. Josepk, Missouri.
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9. Defendant Rick Ream 1s a resident of St. Joseph, Buchanan County, Missouri.

JURISDICTION AND VENUE
10.  This Cowt has subject matter jurisdiction over the claimg set forth herein because
Plaintiffs’ damages wete sustained in the State of Missouri. Purswant to Mo, REV. STAT.

§478.070, the Court has personal jurisdiction over Defendants because they conduct business

and/or own property within the State of Missouri,

11, Venue is appropriate in this Court pursuant fo Mo, RBV. STAT. §508.010 becavse

Plaintiffs were exposed to hazardous chemicals by Defendants in Andrew, Buchanan, Clinton,

and DeKalb Counties, Missouti,

FACTUAL ALLEGATIONS COMMON TO ALL CLAIMS

12, Prime Tanning Corp., is a wholly-owned subsidiaty of Prime Tanning Co., Ine.
Prime Tanning Co., Inc. (hercinafier referred to collectively as “Prime™) owned and operated a
legther tanning facility at 205 Florence Road m St. Joseph, Missouri uatfil the first quarter of
2009, At that time, Dcfsnldant Nationn] Beef Leathers, LLC (“National Beef”) purchased assets
(including the fanning facility in St. Joseph) and liabilities from Prime, |

13, Upon information and belief, National Beef is a legal succes;sor in interest fo
Prime with regard to the tanaing operations in St. Joseph, Missouui.

14,  Rick Ream is or was the agent or an caployee of Prime Tanning Corp.

- Defendants’ Actions Created a Public Health Hazard for Which They Should
Be Held Accountable

15, CR(VI) compounds are a group of toxic chemicals and are clagsified ag known

huttan cancer-cansing agents,
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16.  From approximately 1983 through early 2009, Prime utilized CR(VI) compounds
to remove hair from iis cowhides in the tanning proe&r:zs at its facility in St Joseph, Missouri.
The waste water from this process was collected as “sludge™ that contained CR(VI) compounds.

17.  From early 2009 to the piesent, National Beef has comtinued the process of
utilizing CR(VI) compounds to remove hair from the cowhides in the tanning process at the St.
Josaph, Missouri facility. The waste product from this process is collected a3 “sludge,” which
containg CR(VI) compaunds.

18, Rick Ream was au agent or employee of Prime who oversaw the land application
activities of Prime wherein sludge containing CR(VI) compounds was transporied fiom Prime’s
facility in St. Joseph, Missouti and was apread upon Missouri farras. Prime represented to the
State of Missom that the Prime sludge did not eontain CR(V]) compounds when, in fact, such

sludge did contain CR(VI) compounds,

19.  From at least 1983 through ‘early 2009, Prime hauled thousands of tons of sludge
confaiting CR{VI) compounds to Missouri faums, including farms in Andrew, Buchanan,
Clinton and DeKalb Counties, and land-applied that sludge containing CR(VI) compounds on

"~ snch farme with a spreader. The sludge was appliad fiee of charge as fertilizer for farmers’ land
50 that Prime could aveid the costs of land-filling the toxic studge.

20.  As 3 direct and proximate cause of Defendants’ negligence and sirict liability,
Plaintiffs have suffered damages.

21.  Defendants® actions in ﬁpialying sludge containing CR(VI) compounds fo

Missouri farm fields congtitutes complete indifference to or conscious disregard for the safety of

Plaintiffs,
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CLASS ACTION ALLEGATIONS

22, Plaintiffs incorporate by veference the above-paragraphs as if fully set forth

herein.

23.  Plaintiffs bring this action as a Class Action pursuant to Mo, R. Civ. P. 52,08.

24.  The Clasa is so numerons that joinder of all members is impracticable.

25.  There are questions of law or fact common to all Class members. These common

guestions include, but are not limifed to, the following:

{a)

@

Whether Defendants proximately camused hazardous waste containing
CR(V]) compounds to be released into the environment, where the
Plaintifft and members of the Class have been significantly exposed to the
chemical;

Whethex the Plaintiffs and Class membors have been significantly exposed
to CR(VI) compounds;

Whether exposure to the CR(VD) compounds has increaged Class
membets’ risk of contracting serious diseascs, including, but not limited
to, brain tumors and humg cancer as well as dermal imitation, skin
ulcsration, allergic contact deymatitis, occupational asthima, nase] frritation
and ulceration, perforated nasal septa, thinitis, nosebleed, regpivatoxy
imitation, nasal cancer, sinus cancer, eye iritation.and damage, perforated
eardrums, kidney damage, liver damage, pulmonary congestion and
edema, epigasttic pain, and exosion and discoloration of the teeth;

Whether CR(VT) compounds pose significant risks to the Plaintiffs and

members of the Class;
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() Whether the increased risk makes periodic medical examinations and
testing of the Class reasonably necessary; and
(f)  Whether monitoring and testing procedures exist that can make early
| detection and treatment of serious latent diseases possible and beneficial.

26.  Each Plaintiff is a member of the Class that he or she seeks to represent. The
claims alleged by each Class representative are typical of the Class that he or she seeks to
represent because each Plaintiff has suffered the same exposure as the members r;:f the Class and
they assert the same logal thearies as would be asserted by members of cach Class. Plaintiffs”
claims and the claims of the members of the Class atise out of the same course of conduct by
Defendants.

27.  Plaintiffs will fairly and adequately assert and protect the interests of the Class,

28. Cmﬁﬁéaﬁon of the Class is appropriate under Mo. R. Civ, P, 52.08. Defendants
have acted or refused t0 act on grounds generally applicable to the members of the Clags, therelby
making appropriate final declavatory and injunective relief to this Class as a whole appropriate.

29, In addition, the proscention of sepatate actions by individual members of the
Class would create a risk of either: (1) inconsistent or varying adjudications which respect fo
individual Merabats of the Class which would establish incompatible standards of eonduct, or (2)
adjudication with respect to individual Members of the Class which would be as a practical

.matter be dispositive of the inferest of the other Membexs not parties to the adjvdication or
subgtantially impair ot irapede their ability to protect their interest. Mo, R. Civ. P. 52.08(b)(1).

30.  Additionally, a class action is superior to other available methods for the fair and

efficient adjudication of the sontroversy, Mo. R. Civ. P. 52.08(b)(3). The Clags numbers in the

hundreds, if not thousands, of individuals, making the efficiencies to be malned from a single
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adjudication of the many claims apainst Defendant obvious becanse the need for duplicative
discovery and a multiplicity of trials will be avoided. On the other hand, the amounts i:ha.t may
be recovered by individual Class members may be inadequate in relation to the expense and
effort of adeministering the cla.;ss action so ag to juatify the prosecution of individual suits by
agprieved Class members, While the Class is sufficiently large as to make joinder of its members
in one action impracticable, the Class is easily ascertainable through objective criteria,

31, Also, all Class membeys’ claims grise solely under the laws of the State of
Misgouri, and, therefore, only one jurisdiction’s law will apply to the claims of sach Class

membey,

COUNT ONE

Medien) Monitoring: Meper ex rel, Coplin v, Fluor Corp.. 220 8. W. 3d 712 (MO 2007).

32, “A medical monitoring claim secks to recover the costs of future reasonably

necessary diapnostic testing to detect latent infuries or diseases that may.'dcvclop as a result of
exposure to toxic substances.” Meyer ex rel. Coplin v. Fluor Corp., 220 S.W. 3d 712, 716 (MO
2007), citing dyers v. Jackson Township, 106 W.J, 557 (1987). Further, “ ‘well-accepted’
principles of Missouri law provide that & plaintiff is eniifled io recover for the prospective
consequences of the defendant’s tortuous conduct if the injury is reasonably certain to occur.”
Meyer at 717,

33. I:ﬁ Meyer, the Missour .Supremc Court detailed the two-tiered threshold
wherenpon a Plaintiff can obtain damages for medical monitoring. First, Plaintiff must show
“..that the Plainiiff hes a signifieantly increased risk of contracting a particular disease relative
to what would be the case in the absence of exposute.” Meyer citing Bower v. Westinghouse

Electrie Corp,, 206 W. Va. 133, 522 8.E. 24 424, 433 (1999). Second, the Plaintiff must show
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that “... medical monitoring is, to 2 reasonable degree of medical certainty, necessary i ordet to

diagnose propetly the warning signs of disease.” Meyer at 718.

34,  Medical Manitoring Class Area; The Class Area for this action is defined as all

residents living within Andrew, Buchanan, Clinton and DeKalb countles,

35.  The Medical Monitmng Class: The Class for this action is defined as: All

individuals who resicic in the Class area;, who have been exposzed to CR(VI) compounds a5 a
result of Defendants’ actions; and who, as a. result, face the possible onset of exposure-related
iliness, including, but not limited to, cancer.

36.  The proposed representatives of the Medical Monitoring Class are Plaintiffs Ruth
Nigcholson, Alice MeVicker, Robert Hall and Judy Hall (“Medical Monitoring Plaintiffs”).

37.  Plaimtiffs have a significantly increased risk of confracting illnesses, inchuding,
but not limited to, cancer and brain tumers, as a direct resull of regiding in proximity to

properties where Defendants® land applied sludge,

COUNT TWO ~ AGAINST ALL DEFFEND ANTS:

CIVIL CONSPIRACY

38.  Plaintiffs incorporate by seforence the above-paragraphs ag if fully set forth
herein,
39, In Missowri, courts have defined “civil conspiracy” as:

A civil conspiracy is proved by evidence that two or more

_persons have an agresment or understanding to do an
unlawful act, and that, in pursuance of this agreement or
undesstanding, they proceed to camy out their unlawful
putpose to the damage of the plaintidf. Property Tox
Represewtatives, me. v. Chegram, 891 SW.2d 153, 159
{(Mo.App.1995). The conspiracy itself is not actionable; the
unlawful act done in pursuanee thereof is actionable, and
the conspiracy has fo do only with the joint and several
liability of the co-conspivatoys, Jd, at 139-60; Blajne v J .
Jones Constr. Co., 841 8. W.2d 703 (Mo.App.1992).
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The court in Chmieleskt v. City Prods. Corp., 660 8.W.2d
275 (Mo.App.1983), explained what is required of a claim
of civil conspiracy in order for it to be actionable:

To establish a claim for civil conspiracy, the proof must be
such as to warrant a jury in finding that the conspirators
had a upity of purpose or a common design and
wnderstanding, or a meeting of minds in an unlawful
arrangement, American Tobacce Co. v. United States, 328
U.8. 781, 810, 66 8.Ct. 1125, 1139, 90 L.Ed, 1575 (1946).
There myst be clear and convincing proof that the alleged
conspitator ‘knowingly performed any aet or took any
action to further or carry out the unlawful purposes of the
conspiracy.’ Confour Chair Lounge Co. v. dljean Furniture
Mfg. Co., 403 S.W.2d 922, 930 (Mo.App.1966). In addition
and by its nature, a conspiracy has as its object or purpose
the obtaining of a benefit for the conspirator. Rosen v.
Alside, Inc., 248 8. W.2d 638, 643 (Mo.1852).

Preferred Physicians Mur. Management Group v. Preferred Physiclans Mut. Risk
Retention, 918 8. W.2d 805, 815 (Mo.App. W.D. 1996),

40. Tt is Plaintiffs’ belief that Defendants repeatedly and knowingly disposed of the
sludge containing high levels of CR(VI) compounds by land applying the sludge to Missouri

farm fields,

41.  Defendants failed to report to the Missouri Department of Natural Resources the
test results indicating high levels of CR(VI) compounds in sludge applied to Missomi farm
fields.

. 42.  Further, Defendants failed to adequately test the sludge applied to Missouri farm
fields for high levels of CR(VI) compounds. |

43.  Defendants knowingly and willfully exposed Plaintiffs and members of the Class
to potential life-threatening disease, ineluding, but not limited to, brain tumors and lung cancer
as well as dermal iryitation, skin ulceration, allergic contact dermatitis, oceupational asthma,

nasal irvitation and ulceration, perforated nasal septa, rhinitis, nosebleed, respiratory imitation,
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v/ Ry
nasal cancer, sinus cancet, eye ittitation and damage, perforated eardrums, kidney damage, liver
damage, pulmonary congestion and edenza, epigastric pain, and efosion and discoloration of the
teeth by concealing the presence of CR(VI) compounds i the sludge that Defendants spread on

land within the Medical Monitoring Class Area.

44. - Defendants® conduct described above was auttageous because of thelr conseions
disregard to the rights, health and safsty of Plaintiffs and the Class therchy justifying an award of

punitive damages against Defendants.

PRAYER FOR RELIER
WHREREFORE, Plaintiffs pray for the following relief agains;: Defendants, both jointly and
severally:
Medical Monitoring

e AnOrder certifying the Medical Monitoring Class and appointing the Medical
Monitoring Plaintiffs as representatives of the Class; and appoinﬁng Plaintiffs’ counsel as
counsel to veprosent the Class;

*  On behalf of the Medical Monitouing Class, an Orcier creating and impletnenting an
independently-supervised Medical Monitoring Program, under the continuing jurisdiction
of the Court, for the benefit of all Class members, that includes at least the following
components:

o Appropriate medical screcning programs necessary to ensure the eatly detection
and prevention of cancer and, more specifically, brain tumors;
o Maintenance and operation. of a Class-wide medical registty that includes all

velevant health data;

10
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Accumulation and apptoptistc dissemipation of mediosl data to promote
important medical research and seience to advance new treatments for cancer and
brain tumors,

Medical research and dissemination of information to health care providers
pertaining to the prevention, early detection, and freatments for braint fumors and
cancet;

Long-term epidemiological study; and

Health risk assessment and study.

o An award to Plaintiffs and members of the Class their costs and attorneys’ fees,

including, but not limited to, the costs of Class notice and administration of the medical

monttoring program;

Conspiracy

« Anaward of actual damages in a fair and reasonable sum in an amount fo be determined

at trial sufficient to compensate Plaintiffs for the Defendants knowing and willful

exposure of persons residing in the class-wide area to potontially life threatening disease

~ and the concealment thereof; and, for punitive damages to be determined af frial in an

amount set by law or the wier of fact sufficient to punish Defendants, jointly and

severally, for the ahove-described conduet and to deter others from like conduct;

* An award of punitive darnages to Plaintiffs and mombers of the Class to be determined at

trial sufficient to punish Defendants for the above-desciibed conspiracy and to deter

others from like eonduct; and

¢

1}
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R

Any other relief that this Court deems just and equitable.

DEMAND FOR JURY TRIAL

Plaintiffs hereby demand a trial by jury.

Date: May 15,2009 Respectfully submitted,

SPEER LAW ) P.A.

By,
CHanles F. Seg (MO 40713)
Tary R, Bodson (MO 48223)
Gerald Lee Cross, Jr. (MO 60101)
Kirza N. Jones (MO 60161}

104 West 9" Street, Suite 305
Kansas City, Missouti 64105

Tel: (816) 472-3560

Fax: (816)421-2150
capest@apeetlawlirm.com
tdodson@speerlawiirm. comn
lerops@speerlawlinn.com
Kjones@speerlawfirm.com

ATTQRNEYS FOR PLAINTIFFS
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