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IN THE CIRCUIT COURT OF CLINTON COUNTY, MISSOURI 0L @ m
BEVERLY LONG, et al,, ) NOV 29 2010 ~
)
Plaintiffs, ) Gl G Gy ST
) Case No. 09CN-CV00422
vs. )
)
PRIME TANNING CORP., et al., )
)
Defendants. )

DEFENDANT ELEMENTIS LTP INC.'S SUGGESTIONS IN OPFOSITION
TO DRUMMOND WOODSON AND MACMAHON’S
MOTION TO WITHDRAW AS COUNSEL OF RECORD FOR DEFENDANTS
ERIME TANNING CORP,, PRIME TANNING CO.. INC.
AND WISMO CHEMICAL CORP,

Defendant Elementis LTP Inc. (“Elementis™), for its suggestions in opposition to
Drummond Woodsum MacMahon’s (“DWM'’) Motion to Withdraw states as follow::

DWM has served as legal counsel to Prime Tanning Corp. (“Missoun Prime™),
Prime Tanning Co., Inc. (*Mazine Prime™) and Wismo Chemical Corp. (“Wismo”) in
approximately 20 lawsuits that have been brought in both the federal and state court
systems in Missouri during the last eighteen to twenty months.

Recently, the local counsel utilized by Maine Prime, Missouri Prime and Wismo,
the Polsinelli Shughart Law Firm, moved for leave to withdraw as counsel. This Conrt
granted that motion.

DWM now asks this Court to allow its withdrawal from this lawsuijt as Main<
Prime, Missouri Prime and Wismo's sole remaining counsel. However, the bases D'NM
provides are not sufficient under Rule 4-1.16 of the Missouri Rules of Professional

Conduct,
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Before a law firm withdraws as counsel for its client, it must demonstrate the
proper basis under Rule 4-1.16 of the Missouri Rules of Professional Conduct. The

relevant part of that rule states as follows:

Rule 4-1.16. Declining or terminating representation.

* * *

(b)  Except as stated in Rule 4-1.16(c), a Jawyer may withdraw from
representing a client if’

(1)  Withdrawal ¢can be accomplished without material adverse
effect on the interests of the client;

(2)  The client persists in a course of action involving the
lawyer’s services that the lawyer reasonably beheves is
crimminal or fraudulent;

(3)  The client has used the lawyer’s services to perpetrate a
crime or fraud,

(4)  The client insists upon taking action that the lawyer
considers repugnant or with which the lawyer has a
fundamental disagreement;

(5)  The client fails substantially to fulfill an obligation to the
lawyer regarding the lawyer’s services and has been given
reasonable waming that the lawyer will withdraw unlcss
the obligation is fulfilled,

(6)  The representation will result in an unreasonable financial
burden on the lawyer or has been rendered unreasonably
difficult by the client; or

(7)  Other good cause for withdrawal exists.

Missouri Rule of Professional Conduct 4-1,16,

DWM’s Motion to Withdraw should be denied. The current litigation, whict. has
been pending for approximately 18 months, is one of approximately 20 other cases vhere
DWM represents Maine Prime, Missouri Prime and Wismo. DWWM is the only remaining

firm that represents these defendants in this case. Rule 4-1.16 allows withdrawal on.y
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under certain specific conditions. DWM has not provided any reason or explanation that
would allow it to withdraw under the rule. Instead, DWM gives only two reasons thit
can be summed up as follows:
(1) Missouri Prime and Maine Prime have sought protection under the
bankruptey code and DWM is “no longer authorized” to represent
Maine Prime and Missouri Prime; and
(2) Following the withdrawal of the Pelsinelli firm, DWM is no longer
associated with Missouri counsel.

DWM’s Motion to Withdraw should be denied. First, DWM has provided no
information to support a grounds for withdrawal under subpart (b)(1) of the rule. DWM
has provided no information to confirm that Missouri Prime, Maine Prime and/or W .smo
will not suffer a2 material adverse affect as a result of DWM’s withdrawal, In fact, the
opposite seems true. The cumrent litigation, which has now been on file for
approximately 18 months has been defended by DWM and the Polsinelli fim, Pols:nelli
Shughart is no Jonger in the case and DWM is the sole law firm representing these
defendants. DWM is in the best position to defend the case or to supervise other local
attorneys who will defend the case. It is inconceivable that the withdrawal of DWM will
not disadvantage the Prime entities and, especially, Wismo.

Notably, DWM stales that it is no longer authorized to represent Maine Prime and
Missouri Prime since they have sought baukruptey protection. However, DWM has made
no such statement about Wismo. Wismo has not sought protection under the U.S.
Bankruptcy Code and, at the very least, DWM should be required to continue to represent

Wismo even if it is not required to represent the Prime entities, It is clear that no at empt
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to directly contact its client, Wismo, has been undertaken by DWM. In paragraph 4 of its
motion, DWM indicates that Wismo's “last known address” was 546 South Water St-eet
in Milwaukee, Wisconsin. DWM, a Maine law firm, makes this representation even
though it knows full well that Wismo is now a wholly-owned subsidiary of its client
Prime Tanning, and that Wismo has had no contact with the Milwaukee, Wisconsin
address since, at Jeast, March 2009. Clearly, DWM has made no real effort to contact
Wismo regarding its Motion to Withdraw since it cannot provide a current business
address.

Second, DWM has made no showing that Maine Prime, Missouri Prime and
Wismo (1) have persisted in a course of action that it believes to be criminal or
fraudulent; (2) have used DWM's services to perpetrate a crime or fraud; (3) or have
insisted upon taking action that DWM considers to be repugnant. As a result, DWM has
made no attempt to show a basis for its motion under Rule 4-1.16(b)(2)-(4).

Similarly, no effort has been made by DWM 1o articulate that any of its clien s
have failed to substantially fulfill an obligation to it or that continued representation will
result in an unreasonable financial burden under Rule 4-1,16(b)(5) and (6). DWM has
simply made no such representation in its motion.

Finally, there is no other **good cause” for withdrawal as provided under subpart
(b)(7) of Rule 4-1,16(b). DWM states, without further support, that it is “no longer
authorized to act as counsel” for Missouri Prime and Maine Prime. As noted above,
DWM makes no such statement as to Wismo and, therefore, should not be allowed t
withdraw for Wismo under any circumstance, However, cven as to the Prime entitics, no

support is provided for this statement. Due to the fact that DWM only provides the *'last
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known address[es]” for its clients, there is, at least, some question as to whether it has
actually undertaken an attempt to contact them. Moreover, the fact that the “last kno vn
address™ for Wismo is an incorrect address gives further reason to question this otherwise
unsupported statement. Additionally, there is no basis available for withdrawal as
eounsel simply because DWM is not currently associated with Missouti counsel. Th s
problem is easily solved by DWM or its clients contacting a Missouri Jawyer 1o enter an
appearance on its clients’ behalf. Under any circumstance, DWM should be requirec to
remain in the case and find local counsel for Wismo since that entily has not sought
bankruptey protection.

WHEREFORE, Defendant Elementis LTP Inc. seeks an Order from this Cowt
denying DWM’s Motion to Withdraw and {or such other and further relief as may be just
and equitable.

Respectfully submtted,

LATHROP & GAGELLP

By:

‘William G. Beck (26849)
Douglas R. Dalgleish (35203)
Robert G. Rooney (43381)

2345 Grand Boulevard, Suite 220)0
Kansas City, Missouri 64108-26 .8
Telephone: (816) 292-2000
Telecopier: (816) 292-2001

Attorney for Defendant
Elementis LTP Inc.
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CERTIFICATE OF SERVICE

T hereby centify that a copy of the above and foregoing was served by First Class
United States Mail, Postage Prepaid, 1o the following counsel of record thisd%ay nf

November, 2010:

Thomas P. Cartmell Melissa A. Hewey

Brian J. Madden DRUMMOND WQODSUM &
Thomas L. Wagstaff MACMAHON

WAGSTAFF & CARTMELL LLP 84 Marginal Way, Suite 600
4740 Grand Avenue, Suite 300 Portland, ME 04101

Kansas City, MO 64112
Michael A. Fagone, Esq,

Thomas V. Girardi BERNSTEIN SHUR

GIRARD! KEESE 100 Middle Strect 6™ FL

1126 Wilshire Blvd. P.O, Box 6729.

Los Angeles, CA 90017-1904 Portland, ME 04104.5029
Stephen Griffin Mark Anstoefter

W. Mitchell Efliott George O. Wolf

Troy Dietrich Christopher M, McDonald
GRIFFIN DIETRICH ELLIOTT SHOOK HARDY & BACON LLP
416 N.Walnut 2555 Grand Blvd.

Cameron, MO 64429 Kansas City, MO 64108

I s

Attorneys For Dcfcndmtﬁnemis LT?

Inc.
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