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Kenneth Payne was found guilty by a jury in the Circuit Court of the City of St. Louis of
one count of first-degree murder, one count of first-degree assault, and two counts of armed
criminal action arising out of the January 2013 shooting of two shopkeepers in St. Louis. Payne
appeals asserting two points of error: (1) that the trial court plainly erred in refusing to instruct
the jury on the lesser included offense of voluntary manslaughter, and (2) that the trial court
plainly erred in failing to sua sponte recuse itself because the court allegedly participated in
pretrial plea negotiations and prejudged Payne’s guilt.

AFFIRMED.

Division 11l Holds:

1) The trial court did not plainly err in refusing Payne’s requested voluntary manslaughter
instruction because the jury convicted Payne of first-degree murder after being instructed
on both first-degree murder and second-degree murder, and the second-degree murder
instruction “tested” for the presence of the same element of first-degree murder,
deliberation, that the omitted lesser included offense would have challenged.

2) The trial court did not plainly err in failing to recuse itself because Payne fails to show
that the court had a disqualifying bias or prejudice, or that its failure to recuse constituted
a manifest injustice.
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