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This appeal is brought by the plaintiffs, who are certain video-poker machine players at 
the defendants’ Ameristar Casino, located in St. Charles County, Missouri.  The instant dispute 
stems from the defendants’ alleged changes to their Star Award compensation program.  The 
plaintiffs brought suit, averring that the defendants’ actions violated the Missouri Merchandising 
Practices Act (MMPA) and constituted a breach of contract.  The defendants filed a motion to 
dismiss the plaintiffs’ petition for failure to state a claim upon which relief could be granted.  
The trial court granted the defendants’ motion and dismissed all counts of the plaintiffs’ petition.  
In so doing, the court considered matters outside the pleadings, without converting the motion to 
dismiss into a motion for summary judgment.  The trial court also, upon defendants’ motion, 
disqualified plaintiffs’ legal counsel.  The trial court found that counsel was disqualified both by 
a conflict of interest due to his status as class member and attorney of record, and also as a 
“necessary witness” under Rule 4-3.7.  The plaintiffs appeal the trial court’s rulings.     

 
JUDGMENT REVERSED; CAUSE REMANDED 

DIVISION TWO HOLDS:  First, in considering matters outside the pleadings when ruling on 
the defendants’ motion to dismiss, the trial court erred in not expressly converting the 
defendants’ motion to dismiss to a motion for summary judgment and not notifying the parties 
that it was doing so, affording them the opportunity to present all pertinent materials. 
 

Second, the trial court erred in dismissing the plaintiffs’ MMPA claims.  The plaintiffs’ 
gambling activities constitutes a purchase of merchandise within the meaning and scope of the 
MMPA.  The plaintiffs set forth sufficient facts in their petition establishing the elements of a 
MMPA cause of action. 

 
Third, the trial court erred in dismissing the plaintiffs’ breach-of-contract claims.  The 

plaintiffs set forth sufficient facts establishing the elements of a breach-of-contract cause of 
action. 
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Fourth, the doctrine of primary jurisdiction does not apply in this case, such that the court 
would dismiss the plaintiffs’ petition and defer the issue to the Missouri Gaming Commission.   

 
Fifth and finally, the trial court abused its discretion in disqualifying legal counsel for the 

plaintiffs.  The trial court’s ruling, finding counsel had a disqualifying conflict of interest based 
on his status as a class member, was premature.  And the defendants failed to carry their burden 
of proof showing counsel should be disqualified as a necessary witness pursuant to Rule 4-3.7.         

 
Opinion by:  Lawrence E. Mooney, J. Roy L. Richter, P.J., and George W. Draper III, J., 
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