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OPINION SUMMARY

The Indian Springs Owners Association (“the Association™), an unincorporated property
owners association for the Indian Springs Subdivision,! appeals from the judgment dismissing its
petition against Todd and Deanna Greeves ("Homeowners™) on the grounds that the Association
did not have standing. The Association's two-count petition alleged that Homeowners violated
the Indian Springs Subdivision's Indenture and Covenants and Restrictions (“the Indenture™) by
erecting a shed on their property without seeking or obtaining the Subdivision Trustees'
approval. In Count I, the Association sought an injunction against Homeowners that would
require them to remove the shed and submit their plan to erect a shed to the Trustees for review.
In Count 11, the Association requested an award of attorney's fees. The trial court found that the
Association did not have standing because its representative parties, the Trustees, were in
violation of the Indenture due to their failure to hold trustee elections in 2005, 2006, and 2007.

REVERSED AND REMANDED.

! The Association designated the Subdivision Trustees as its representative parties in this action under Missouri
Supreme Court Rule 52.10 (2008). See Lake Arrowhead Property Owners Association v. Bagwell, 100 S.W.3d 840,
843 (Mo. App. W.D. 2003) (stating that an unincorporated property owners association may sue another party by
designating certain members, such as trustees, as representative parties in an action under Rule 52.10).



Division One holds: The trial court erred in dismissing the Association's petition because: (1)
the trial court mischaracterized Homeowners' argument as raising the Association's standing to
sue rather than its capacity or authority to sue; (2) Homeowners waived their claim that the
Association did not have capacity or authority to sue by failing to raise it in a motion or
responsive pleading in accordance with Missouri Supreme Court Rules 55.13 and 55.27(g)(1)(E)
(2008); and (3) the Association had standing to sue Homeowners. On remand, the trial court
shall: (1) hold a new trial to determine if Homeowners are in violation of the Indenture and if
the Association is entitled to an injunction; and (2) award attorney's fees and costs to the
prevailing party in accordance with the Indenture's terms, which provide that the prevailing party
in an action to restrain or enjoin a violation of the Indenture "shall recover attorney's fees and
court costs."
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