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Tommie Jones (“Defendant”) appeals from the judgment upon his convictions for first-
degree robbery, Section 569.020 RSMo 2000, armed criminal action, Section 571.015, and
resisting arrest, Section 575.150. Defendant argues the trial court (1) erred in overruling his
motion for judgment of acquittal at the close of all of the evidence because there was no
evidence to support the allegation that he was a principal actor in committing the charges of first-
degree robbery and armed criminal action, (2) plainly erred in submitting jury instruction
numbers 11 and 12 because they failed to comply with MAI-CR3d 304.04 and were not
supported by the evidence, and (3) plainly erred in removing the issue of punishment from the
jury and sentencing Defendant as a prior felony offender under Section 558.016.

AFFIRMED AS MODIFIED.

Division Two Holds: The trial court did not err in overruling Defendant’s motion for
judgment of acquittal at the close of all of the evidence. The trial court did not plainly err in
submitting jury instruction numbers 11 and 12. The trial court did not plainly err in removing
the issue of punishment from the jury and sentencing Defendant as a prior felony offender under
Section 558.016. Although the procedures for finding Defendant a prior offender set forth in
Section 558.021 were not followed, this did not rise to the level of plain error. However,
because there are other possible ramifications from being improperly classified as a prior
offender, such as the possibility of it affecting future parole eligibility, we correct the judgment
and sentence to remove the prior offender classification pursuant to Rule 30.23.
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