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Tracy McKee (McKee) appeals from that part of the motion court’s judgment 
denying, without an evidentiary hearing, his amended motion under Rule 29.151 to 
Vacate, Set Aside, or Correct Judgment and Sentence and Request for Evidentiary 
Hearing.   

 
AFFIRMED. 
 
Division Five Holds:  The trial court did not clearly err in denying without an evidentiary 
hearing McKee’s request for post-conviction relief, because McKee failed to allege facts, 
not refuted by the record, supporting acquittal for first-degree tampering and conviction 
for second-degree tampering, and thus and we do not deem trial counsel ineffective for 
failing to request the lesser included instruction.  Rule 29.15(h); Williams v. State, 168 
S.W.3d 433, 439 (Mo. banc 2005); Hill v. State, 181 S.W.3d 611, 620 (Mo. App. W.D. 
2006).   
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1 All rule references are to Mo. R. Crim. P. 2010, unless otherwise indicated.  


