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Kamran Khan ("Defendant™) appeals the trial court's order denying his motion to set
aside the default judgment entered against him in and in favor of Capital One Bank USA
("Plaintiff").

DISMISSED

Division One Holds: The trial court's judgment, although denominated a default
judgment, was substantively a judgment on the merits due to Defendant's filing of a responsive
pleading. As a result, the trial court's order denying Defendant's motion to set aside the default
judgment under Rule 74.05(d) was a nullity. Furthermore, Defendant failed to timely file an
appeal of the judgment pursuant to Rule 81.04(a), thus, the appeal is dismissed.

Opinion by: Roy L. Richter, P.J.
Clifford H. Ahrens, J., and Gary M. Gaertner, Jr., J., concur
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