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Christopher Hunt (“Defendant”) appeals from the judgment upon his conviction of one 
count of burglary in the first degree, Section 569.160 RSMo 20001, one count of property 
damage in the second degree, Section 569.120, and one count of assault in the third degree, 
Section 565.070.  Defendant’s convictions stem from acts committed during the arrest of Phil 
Alberternst (“Alberternst”).  With respect to the charge of first-degree burglary, Defendant 
argues the trial court erred in submitting first-degree burglary to the jury and in failing to sustain 
Defendant’s motion for acquittal at the close of the evidence: (1) because a first-degree burglary 
conviction cannot stand if the entry into an inhabitable structure by Defendant is not knowingly 
unlawful, and (2) because a conviction for first-degree burglary can stand only if there is 
evidence of Defendant’s purpose and intent to commit a crime upon entering the dwelling.  
Defendant also argues the trial court erred in refusing to submit Defendant’s proffered 
Instruction C on the charge of first-degree burglary because the instruction that was submitted in 
its place, Instruction 5, did not allow the jury to consider the defense of justification.  In his last 
argument related to the first-degree burglary charge, Defendant contends the trial court erred in 
allowing the State to offer the opinion testimony of Sergeant Travis Hitchcock on the question of 
whether Defendant lawfully entered the trailer.  With respect to the property damage charge, 
Defendant argues the trial court erred in overruling his motion for judgment of acquittal at the 
close of all the evidence and in submitting the charge of second-degree property damage in 
Instruction Number 6.  Finally, with respect to the third-degree assault charge, Defendant 
contends the trial court erred in: (1) overruling his motion for judgment of acquittal at the close 
of all the evidence and in submitting the charge of third-degree assault because Defendant can 
only be guilty of third-degree assault if he did not have lawful authority to strike Alberternst in 
making the arrest, and (2) sustaining the State’s objection to Brian Clay’s testimony regarding 
whether Defendant properly used control strikes to subdue Alberternst.   

 
AFFIRMED IN PART AND REVERSED AND REMANDED IN PART. 

 
Division Two Holds:  The trial court did not err in submitting first-degree burglary, 

property damage, and third-degree assault to the jury.  However, the trial court plainly erred in 
instructing the jury on first-degree burglary and property damage.  Thus, Defendant is entitled to 
a new trial on the charges of first-degree burglary, property damage.  Defendant’s argument that 
the trial court plainly erred in allowing Sergeant Hitchcock to offer opinion testimony is 
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dismissed as moot.  Defendant’s argument that the trial court prejudicially erred in sustaining the 
State’s objection to Brian Clay’s testimony is denied.  
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