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Overview: A circuit court dismissed a challenge by 17 death-row inmates and others to the
state’s execution protocol, alleging it was not promulgated according to public notice-and-
comment rulemaking procedures. In a 4-3 decision written by Judge Mary R. Russell, the
Supreme Court of Missouri affirms the trial court’s judgment, holding the statutes show the
legislature intended to exempt the execution protocol from the rulemaking procedures because it
is a protocol “concerning only inmates.” In a dissenting opinion, Judge Richard B. Teitelman
disagrees, noting the plain and ordinary language of the exemption does not apply to the
protocol, which directs medical personnel and, therefore, does not refer only to inmates. In a
dissenting opinion, Judge Michael A. Wolff agrees with Judge Teitelman, noting it is likely the
legislature did not intend to exempt the execution protocol from public rulemaking or else it
could have said so specifically.

Facts: In July 2006, the Missouri Department of Corrections issued an execution protocol setting
out the steps necessary for preparing, injecting and monitoring lethal injections pursuant to
section 546.720, RSMo Supp. 2007. It describes the duties of the execution team, consisting of
department employees and medical personnel. Seventeen inmates who have been sentenced to
death and other interested parties subsequently challenged the protocol, alleging the department
violated section 536.021, RSMo Supp. 2007, when it adopted the protocol without undertaking
notice and public comment rulemaking. The circuit court dismissed the action, finding the
protocol is not a rule and, therefore, is not subject to the procedures of chapter 536, RSMo. The
inmates and interested parties appeal.



AFFIRMED.

Court en banc holds: The department’s execution protocol is not a rule and, therefore, does not
violate the state’s administrative procedures act because it is not subject to notice and comment
rulemaking procedures. The protocol is exempt from the definition of “rule” in section
536.010(6)(k), RSMo Supp. 2007, which specifically exempts “[a] statement concerning only
inmates of an institution under the control of the department of corrections ... when issued by
such an agency.” Giving each word meaning, and reading the exemption in context, it is apparent
that the legislature intended “concerning only inmates” simply to limit who may be the direct
subject of a protocol or statement. This avoids imputing an arbitrary legislative intent that
otherwise would result if the statute turned on who generally was involved in implementing a
protocol or on who was present when it was implemented. The protocol is not concerned with
directing the behavior of medical professionals, whose role is incidental as their skills are needed
to carry out the protocol’s technical provisions effectively, nor does it affect the rights of persons
allowed to witness executions under section 576.740, RSMo 2000. Further, section 546.720.2,
RSMo Supp. 2007 — which declares part of the protocol to be an open record — shows the
legislature intended to exempt the protocol from the rulemaking statutes; there would be no need
for such a declaration if the protocol were a rule, as rulemaking is inherently a public process. To
the extent section 546.720.2 provides that part of the protocol is a closed record, that portion
would be rendered meaningless if the closed portion must be promulgated publicly as a rule. All
this statutory language demonstrates the legislature did not intend to make the department’s
execution protocol subject to notice and comment rulemaking.

Dissenting opinion by Judge Teitelman: The author would hold that the execution protocol is
not subject to the statutory exemption and, therefore, is void because it was not promulgated as
required. The exemption of section 536.010(6)(k) for statements “concerning only inmates” does
not apply here, as its plain language shows it applies only to statements or protocols relating
exclusively to inmates. The execution protocol, however, does not relate exclusively to inmates
but rather directs the actions of medical professionals who carry out executions. The role of
medical professionals is not incidental, because medical professionals are strictly necessary to
the carry out the execution protocol. Further, it is plausible to conclude that the open records
provision of section 546.720.2 indicates the legislature wished to emphasize that the lethal
injection procedures in the execution protocol are subject to rulemaking.

Dissenting opinion by Judge Wolff: The author would hold that, in the absence of specific
legislative direction to the contrary, and giving the words in section 536.010(6) their plain and
ordinary meaning, the execution protocol is subject to the public rulemaking process. Citing
Justice Scalia, he notes that the court must look at the words of the statute itself and not render its
expectation about what the legislature must have meant. Here, it is likely the legislature did not
consider the execution protocol when drafting the exemption in the statute, especially given that
other statutes make specific mention of an “execution protocol.” It is not the Court’s job to
rewrite or pre-write a statute to say what it imagines the legislature would say.



