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Overview: A woman serving as representative in a class action appeals a trial court’s decision
granting summary judgment to a corporation the class alleged automatically included a damage
waiver fee in its tool rental contract in violation of the state’s merchandising practices act. In a
5-0 decision written by Judge Patricia Breckenridge, the Supreme Court of Missouri affirms the
judgment. The damage waiver was optional and benefited the woman, and undisputed facts show
the corporation is entitled to judgment as a matter of law.

Facts: Janet Chochorowski signed a rental agreement to rent a garden tiller from a St. Louis
County Home Depot store. The agreement contained a section regarding a $2.50 damage waiver
fee in addition to the per-day rental fee. Chochorowski initialed the section and paid the fee.
Chochorowski filed a class action petition against Home Depot alleging it violated the state’s
merchandising practices act by deceiving her into believing the charge was not optional and by
automatically charging the fee, which she believes is worthless. Ultimately, the circuit court
granted Home Depot’s motion for summary judgment (judgment on the pleadings).
Chochorowski appeals.

AFFIRMED.

Court en banc holds: The undisputed material facts show that Home Depot did not engage in
any unfair practice prohibited by the merchandising practices act and is entitled to judgment as a
matter of law. The rental agreement required the customer to accept affirmatively the waiver’s
benefits by initialing in the box provided on the contract. Home Depot’s written contract
provided obvious and unambiguous notice to Chochorowski of the existence of the damage
waiver, and she expressed intention to purchase the waiver by initialing and signing the rental
agreement. She had the option to decline the waiver by not initialing the statement. Failure to
read or understand a contract is not, without fraud or lack of capacity to contract, a defense to the
contract. The damage waiver is not worthless because its plain language confers a real benefit on
a customer who elects the waiver by relieving the customer of liability for accidental damage.



