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Holder of mechanics lien, Twehous Excavating Company, Inc., was assigned
construction notes on defaulting landowner to lender. After settlement of
mechanics liens balances, lender assigned landowner’s notes to it to lien
holder Twehous. After foreclosure on the property was secured, lien holder
Twehous brought suit for the deficiency on the notes assigned to it by
lender. The trial court sustained the landowner’s motion for judgment on the
pleadings on Twehous's suit to recover the deficiency. The trial court found
that the deficiency action was barred either by the doctrine of res judicata or
by the settlement agreement reached in the mechanic’s lien suit. Twehous
appeals.

Reversed and remanded.

Division Three holds:

The issue in this case is the effect, if any, of a previous mechanic’s
lien action, which was settled, on a subsequent suit seeking a deficiency
following the foreclosure sale of the subject property.

Twehous argues that the trial court erred in finding its deficiency suit
was barred. Res judicata, or claim preclusion, precludes a litigant from
bringing in a subsequent lawsuit, claims that should have been brought in
the first suit. Lender could not have brought a deficiency claim at the time of



the mechanic’s lien suit because lender had yet to foreclose on the property.
Thus, the deficiency action was not barred by the doctrine of res judicata.

The real issue in this suit is whether the scope of the settlement
agreement barred Twehous from bringing this separate lawsuit seeking a
deficiency judgment. The intent of the parties to the settlement agreement
was clearly to resolve the dispute as to the amount of the mechanics liens
and to determine the relative priority of the interests of the two lien holders,
the lender and Twehous. Thus, consistent with that intent, the provisions of
the agreement pertaining to Twehous’s rights of recovery only implicate its
interest in the property at that time, the mechanic’s liens. Twehous did not
have any legal interest in the lender’s notes when the agreement was
reached. Upon assignment of the notes, Twehous stood in the lender’s
shoes with regard to its interest in the real estate. The lender had not
waived any right to seek a deficiency judgment in the settlement agreement.
Accordingly, Twehous, the assignee, succeeded to the rights of the lender,
the assignor. These rights included foreclosure on the notes, the selling of
the real property, and the action seeking a deficiency judgment. Nothing in
the settlement agreement barred the deficiency suit.

Thus, because Twehous, as the assignee of the notes secured by the
real property, was not barred from seeking a deficiency judgment by the
doctrine of res judicata or the settlement agreement, the judgment of the
circuit court is reversed and remanded.
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