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David Gordon d/b/a Grandma’s Office Catering and Grandma’s Office Catering, LLC
d/b/a Grandma’s Office Catering (collectively “Gordon”) appeal the circuit court’s dismissal
with prejudice of his petition for review of a decision of the City of Kansas City denying a
refund of taxes paid. Gordon filed a petition for judicial review requesting relief under section
536.100. City filed a motion to dismiss for lack of subject matter jurisdiction, arguing that the
City was not required to hold a hearing on the matter, meaning that it was subject only to
non-contested case review under section 536.150. The circuit court dismissed with prejudice.
Gordon appeals, arguing that the petition pled sufficient facts to state a claim for non-contested
case review, and that the court had subject matter jurisdiction.

REVERSED AND REMANDED.
Division Three holds:

1. Circuit courts “have original jurisdiction over all cases and matters, civil and criminal.”
Mo. Const. art. V, § 14. The question of whether the City’s determination is subject to
contested or non-contested case review is a matter of the court’s authority to grant relief,
not subject matter jurisdiction. The circuit court had jurisdiction over the matter and
erred in dismissing for lack of jurisdiction.



2. A motion to dismiss for failure to state a claim, which is how the parties agree the motion
to dismiss should be treated, is solely a test of the adequacy of the petition, to determine
if the facts alleged meet the elements of a recognized cause of action, or of a cause that
might be adopted in that case.

3. Despite only explicitly citing sections 536.100 and 536.50 (an erroneous citation as no
such statute exists), and despite the fact that section 536.100 provides for contested case
review, the petition also requested, alternatively, a declaratory judgment—relief that is
not available under contested case review, but is available under non-contested case
review pursuant to section 536.150. Parties are allowed to plead for contested case or, in
the alternative, non-contested case review. The facts pled here were sufficient to plead
either.

Opinion by: Karen King Mitchell, Presiding Judge November 25, 2014
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