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Missouri Juvenile Officer Handbook provides an excellent resource for juvenile court personnel containing detailed information directed towards Juvenile Justice Information..  

Help topics are accessed from the easy-to-use Contents list or the Search feature.

Note:  Some of the media elements used in this on-line help are from the Microsoft On-Line ClipArt and Media website and meet the use criteria set by the Microsoft license agreement (EULA).
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This book contains reference to cases decided through February, 2005 and statutes passed in the 2004 legislative session.

Citations will be made to various sources.  The Revised Statutes of Missouri will be cited as “RSMo”.  The Supreme Court Rules will be cited as “Rule ____,” where in the blank will be the rule number.

Case citations will be followed by a standard citation format used in the legal field which consists of numbers followed by letters followed by numbers.  The format of a case citation is generally as follows: State v. Smith, 102 S.W.2d 304 (Mo.App.E.D. 1998), where State is the Plaintiff, Smith is the Defendant, 102 is the volume number, 304 is the page number, the series of books is the West Publishing Company Southwest 2d Series of Reporters, and the court rendering the opinion is the Missouri Court of Appeals for the Eastern District, and the opinion was filed in 1998.  Sometimes cases are cited by opinion number, date and court only, which indicates that at the time the case was included in this material it was only available in the form of a “slip opinion” and had not yet been published in the Southwestern Reporter Series.  Slip opinions can be obtained from the clerk of the court rendering the opinion, or by accessing the Missouri Judiciary web site.

While most juvenile officers are not attorneys, it can also fairly be said that many juvenile officers throughout the state do not have the services of a regular attorney to assist them in the preparation of court orders to be submitted to the judge or the drafting of pleadings or motions.  However the juvenile officer must remember that where possible, it is best to consult with counsel in the preparation or use of legal forms, pleadings, motions, proposed orders and the like to be filed in court. 
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In Missouri, the Juvenile Code is Chapter 211, RSMo.  

Related topics include Chapter 210, RSMo (the abuse and neglect law and the Uniform Parentage Act ), Chapter 453 (adoptions) and Supreme Court Rules 110 through 129 (the rules of practice and procedure in the Family Court/Juvenile Division of the Circuit Court).

It is strongly suggested that juvenile court personnel read the statutory law related to juvenile matters as well as the Supreme Court rules related to practice and procedure in Juvenile Courts. 

In addition to the Revised Statutes of Missouri and the Supreme Court rules, the Missouri Bar publishes a desk book entitled Family Law which includes a very informative chapter on adoptions. The Missouri Bar also publishes a desk book entitled Juvenile Law which is an invaluable resource.  It is also suggested that the juvenile officer obtain a copy of the book Missouri Approved Charges-Criminal as this book is absolutely essential to the drafting of petitions alleging delinquency.  The juvenile officer should also obtain a copy of The Missouri Criminal Code - A Handbook for Law Enforcement Officers.

Every juvenile officer should obtain a copy of the Missouri Resource Guide for Best Practices in child abuse/neglect cases, which have also been referred to as the so-called “bench cards.”  These are available from the Office of State Courts Administrator.  Further, the author regularly publishes summaries of recently decided cases in juvenile law.  The summaries are provided to the Missouri Bar and published in the monthly publication Courts and CLE Bulletin, and in addition, the summaries are provided to the Missouri Juvenile Justice Association who emails these case summaries to its membership.  Finally, each judge has the bench book, which contains a chapter on juvenile law authored by the author of this book.

In addition, the author of this handbook has also published articles related to juvenile law with the following titles:

Adoptions in Missouri After House Bill 343, 54 Journal of the Missouri Bar 74 (March-April 1998).

Practice and Procedure in Juvenile Courts, 43 Journal of the Missouri Bar 443 (October- November 1987).

Termination of Parental Rights in Missouri, 45 Journal of the Missouri Bar 475 (October- November 1989).

Missouri Juvenile Law-A Guide for Law Enforcement Officers, Missouri Police Chief, Vol. 5 No. 4, page 29 (Autumn 1988).

Although not a law book, an essential reference for the practitioner of juvenile law in Missouri is the Missouri Resource Guide for Best Practices and Child Abuse and Neglect Cases.  The Resource Guide also known as the “Bench Cards” have been widely distributed to judges, juvenile court personnel and DFS and contain many helpful hints and ideas with respect to child abuse and neglect cases.  

The author served on the committee which drafted the Missouri Resource Guide for Best Practices and Child Abuse and Neglect Cases and recommends the Resource Guide to those involved in the juvenile court system.  It should be noted that the Resource Guide contains practices that the drafting committee thought were “Best Practices.”  To that extent, there are things in the Resource Guide that are suggested which go beyond what is a strict requirement of the law.  Thus, not every recommendation in the Resource Guide is a strict recitation of the law as it existed at the time the Resource Guide was drafted.
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Shawn R. McCarver received his Bachelor of Science degree from Central Missouri State University in May, 1981, where he graduated Summa Cum Laude.  Mr. McCarver received his Juris Doctor degree from the University of Missouri-Columbia in May, 1984, where he was secretary of the Student Bar Association and a member of the Missouri Law Review.  Mr. McCarver published two scholarly articles for the Missouri Law Review while in law school.  Mr. McCarver was admitted to the Missouri Bar in September, 1984, and is also licensed to practice in the United States District Court for the Eastern District of Missouri.  Mr. McCarver is a Missouri Licensed Home Administrator.  Mr. McCarver serves as a panel attorney for Legal Services of Southern Missouri.

Mr. McCarver served as attorney for the Juvenile Officer of the 24th Judicial Circuit from 1985 to 2002.  Mr. McCarver has also served as Municipal Judge for the Cities of Park Hills (since 1985), Desloge (since 1988), Bismarck (since 1999), Leadwood (since 2001) and Bonne Terre (since 2003).  Mr. McCarver is a past instructor at the Missouri State Highway Patrol Law Enforcement Academy (State Troopers only).  Mr. McCarver has lectured or taught at seminars sponsored by the Missouri Juvenile Justice Association, the Missouri Bar, the American Bar Association, the Office of State Courts Administrator and other organizations.  Mr. McCarver has authored numerous articles, training manuals, professional handbooks and books in various areas of the law and his articles have been published by Missouri Police Chief magazine, Missouri Law Review, Journal of the Missouri Bar, Real Estate Today, and SWAT magazine.  Mr. McCarver is the author of the Juvenile Law chapter and chapter supplements of the Bench Book for Missouri Trial Judges published by the Office of State Courts Administrator. Mr. McCarver is the author of the jurisdiction and venue chapter in the Missouri Bar Desk Book Juvenile Law.

Mr. McCarver is editor of the Juvenile Law section of the Missouri Bar Publication Courts  and CLE Bulletin.  Mr. McCarver was also appointed by the Missouri Supreme Court to the ad hoc Committee on Confidentiality of Juvenile Court Proceedings, the Missouri Supreme Court Committee “Building Bridges to Permanency,” the Missouri Supreme Court Family Law Committee Missouri Resource Guide for Best Practices and Child Abuse and Neglect cases which prepared the bench cards and conducted statewide training on Best Practices and Child Abuse/Neglect cases, and Mr. McCarver has served as technical advisor to the Commission on Children’s Justice.  Mr. McCarver currently serves on the committee appointed to revise the Supreme Court’s Rules of Practice and Procedure in Juvenile Court.

Mr. McCarver is an at-large Director of the Missouri Municipal and Associate Circuit Judges Association, Past President of Missouri Bar Juvenile Courts and Laws Committee, a former part- time faculty member at Mineral Area College and a former Assistant Public Defender for St. Francois, Ste. Genevieve and Washington Counties.
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This book is Copyright 2005 Shawn R. McCarver, all rights reserved.  It is licensed non- exclusively to the Missouri Office of State Courts Administrator for publication without charge to juvenile officers, judges and juvenile court personnel.  

Forms contained herein may also be duplicated so long as duplication is for use of the particular juvenile officer, judge or juvenile court in the course of official business or training, and so long as duplication is made or provided without charge.  No portion of this book may be reproduced in any form for remuneration or profit, or sold, or for commercial purposes whether by a for profit, not for profit, limited liability company, government entity or any agency or subdivision thereof or by any person without the express written consent of the author.
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The author wishes to thank George Boyd, the Honorable Stan J. Murphy, the Honorable Kenneth W. Pratte, the Honorable Stephen N. Limbaugh, Jr., Tim Mullin, Jean Schweigert, and those persons at the Office of the State Courts Administrator who have assisted in the electronic formatting of this book for use on the web.

Shawn R. McCarver

March 1, 2005.
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The idea for a “Juvenile Officer Handbook” was first discussed with the author by employees of the Office of the State Courts Administrator, and it was originally thought to be a project that might take months or years to put together.  The author simply went back to his office and dictated the entire law portion of the book (all but one chapter) in two sittings.  The proof reading and finalization of the first draft took a couple of more weeks, and the project was submitted to a committee for review.  

That committee ultimately divided the original draft into separate chapters for abuse/neglect and status/delinquency, even though much of the material simply repeats when divided in such fashion.  The final “divided” version was put out to juvenile officers quickly, in an effort to have fresh materials for the use of those in the juvenile court system.  

The law portion of the book has been continually updated as new statutes have been enacted and as new cases have been decided.  Naturally, updating a work such as this is a daunting task, made even more complicated by having duplicitous materials in chapters made and devoted only to a certain type of case, when the materials are simply repeated in other chapters for other types of cases, as much of the procedure is the same for different types of cases.  Thus, the author’s version has always been the “undivided” version, which is both easier to use as a reference and much easier to update.

An undertaking of this type must always be considered a work-in-progress.  To the extent that every effort has been made to insure the accuracy and relevancy of the materials herein, the very nature of this type of undertaking insures its obsolescence because the law is forever evolving.

There will undoubtedly be further revisions to this text, and those using this book are encouraged to supply comments and suggestions for improvement of this book to the author at the address shown herein.
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Rule 112.01 a requires that information that could bring a juvenile within the jurisdiction of the juvenile court be referred to the juvenile officer.  The referral must include the name and address of the informant, shall be in writing and unless impracticable shall be signed by the informant.

The juvenile officer is required to make a preliminary inquiry and if it appears that the juvenile is within the jurisdiction of the court the juvenile officer must either: 

(1) make informal adjustment of the matter under Rule 113 or 

(2) file a petition pursuant to Rule 114.

If it does not appear that the juvenile is within the jurisdiction of the court, the juvenile officer, if practicable, shall so notify the informant.  The informant may then bring the matter directly to the attention of the judge of the court in writing.  If it appears to the judge that the information could bring the juvenile within the jurisdiction of the court, the judge may order the juvenile officer to take further action including making a further preliminary inquiry, making informal adjustment or filing a petition.  Rule 112.01c.
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A juvenile court case may be transferred from one county to another.  Transfers are governed by Section 211.031.2, RSMo. The rules applicable to a transfer depend upon the stage to which the juvenile court proceeding has progressed.

Prior to Filing the Petition 

Prior to filing of a petition, a matter may be transferred to the county of the child’s residence.  Consent of the juvenile officer of the receiving court is required. Section 211.031.2(1), RSMo.

After Filing, But Before Final Disposition

At this stage of the proceeding, the case may be transferred to the county of the child’s residence or to the county in which the offense occurred if a crime is alleged.  Consent of the receiving court is not required. Section 211.031.2(2), RSMo.

After Jurisdiction Assumed, But Before Order of Disposition Entered

At this stage of the proceedings, the case may be transferred to the county of the child’s residence.  Consent of the receiving court is required. Section 211.031.2(3), RSMo.

After Dispositional Orders Have Been Entered

Where is juvenile is being supervised after entry of dispositional orders, transfer of supervision may be made to another juvenile court within or without the state.  Consent of the receiving court is required. Section 211.031.2(4), RSMo.

Procedure

Prior to filing the petition the request for transfer may be made by any party or at the discretion of the juvenile officer.  Since no court proceeding has commenced, this is accomplished by a letter to the receiving court and a written response giving consent.

In all other types of cases transfer is accomplished through the filing of a written motion and the court granting an order of transfer.  In any case after the filing of a petition, the motion may be filed by any party or the court may grant a transfer on its own motion.
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A summons constitutes “process” from a court requiring a party to appear and answer certain allegations in a petition.  This should be distinguished from a subpoena which is “process” issued by the court to compel the attendance of a witness.

Service of summons is addressed in Rule 115.01 and Sections 211.101 and 211.111, RSMo.  

Issuance

When a petition is filed, the clerk of the court shall issue a summons directing the juvenile to be present and requiring the custodian(s) to appear and bring the juvenile.  Rule 115.01a.

Service Upon Juvenile 12 Years of Age or Older
Service of summons shall be made personally upon a juvenile 12 years of age or older.  Rule 115.01b.

Service Upon Juvenile Under 12 Years of Age

Service upon a juvenile under 12 years of age shall be made upon the custodian(s).  If, however, the interests of the juvenile under 12 years of age appear to conflict with those of the custodian, the court shall appoint a guardian ad litem to represent the juvenile and to receive service. Rule 115.05.

Waiver of Service

The custodian(s) may waive service of summons provided the waiver is in writing and a copy of the petition is given to the custodian(s) at the time the waiver is signed.  In addition, appearance by a custodian at a hearing constitutes a waiver of service of summons. Rule 115.06.

Manner of Service

In general, service should be made in descending preferential order as follows: 

(1) personally, 

(2) registered or certified mail to last known address.  Rule 115.01c.

Who Must be Served

The following persons must be served: 

(1) juvenile (see above), 

(2) parents, 

(3) custodian(s), 

(4) legal guardian (if there be one), 

(5) any person or agency in whose custody the juvenile may be, 

(6) the juvenile’s nearest relative if no parents or guardian be known, 

(7) the juvenile’s spouse, if any. Rule 115.01c.

How Shall Service Be Made

Personal service shall be made in the manner provided in Rule 54.13. Rule 115.01c.  Personal service upon an individual may be made by delivering a copy of the summons and petition personally to the individual or by leaving a copy of the summons and petition at the individual’s dwelling house or usual place of abode with some person of the individual’s family over the age of 15 years, or by delivering a copy of the summons and petition to an agent authorized by appointment or required by law to receive service of process.

Inability to Serve a Party

The inability to serve any party under Rule 115.01c shall not deprive the court of jurisdiction to proceed.  Where a child is present within a county and in need of care and treatment, the court has exclusive original jurisdiction.  Thus, failure to serve a parent does not deprive the court of jurisdiction where the address of the parent is unknown.  In Interest of T.N.H., 70 S.W.3d 2 (Mo.App.E.D. 2002).  Subsequent appearance by a parent and participation in later hearings cures any failure to serve process on the parent because the parent, by subsequent appearance, subjects himself to the jurisdiction of the court.  Id.  See also In Interest of M.R.F., 907 S.W.2d 787 (Mo.App.S.D. 1995).

When Shall Service Be Made

Personal service must be made upon the juvenile and custodian(s) at least 24 hours before the hearing, registered or certified mail shall be mailed at least 5 days before the hearing. Rule 115.01d.

Who Shall Serve

Service of summons may be made by the sheriff or the juvenile officer or, if ordered by the court, any other suitable person. Rule 115.01e.

Subsequent Pleadings

All written pleadings after the original petition or motion to modify and all motion, notices or other papers which are required to be served may be served pursuant to Rule 43.01. Rule 43.01 permits service to be made either: 

(1) upon an attorney representing a party by delivering a copy to the attorney or by leaving a copy at the attorney’s office with a clerk or secretary or with an attorney employed by or associated with the attorney to be served, 

(2) by transmitting a copy to the attorney’s office by facsimile transmission, or 

(3) by mailing a copy to the attorney at the attorney’s last known address.  

Rule 43.01 permits service upon a party who is not represented by an attorney by 

(1) delivering or mailing a copy to the party, 

(2) by transmitting a copy to the party by facsimile transmission, or 

(3) by serving a copy in the manner provided for service of summons in Rule 54.13.  

Service of a motion to release jurisdiction upon a parent who is represented by counsel is not sufficient notice where the parent’s attorney of record is not served even where the parent is served and the previous attorney of record is served.  In Interest of D.J.W., 994 S.W.2d 60 (Mo.App.W.D. 1999).

Service by mail is complete upon mailing.  Service by facsimile is complete upon its transmission.

Service must be shown by acknowledgment of receipt or an affidavit or by a written certificate.  This is commonly called a “proof of service” or “certificate of service.”  The proof of service must state with respect to a facsimile transmission the time and date of the transmission and the telephone number to which the document was transmitted.  Rule 43.01(c) and (d).

Order on Summons to Take Juvenile into Judicial Custody

If the court determines probable cause to believe 

(1) that the juvenile is without proper care, custody or support and that immediate protective custody is necessary to prevent personal harm to the juvenile or 

(2) that the juvenile has committed either a status offense or an act of delinquency, then the court may order by endorsement upon the summons that the person serving the summons take the juvenile into judicial custody and immediately deliver the juvenile to the juvenile officer.  Rule 115.03. 
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Duties of Juvenile Officer.  The juvenile officer, under the direction of the juvenile court, shall:(1) make investigations and furnish the court with such information and assistance as the judge may require, (2) keep a written record of such investigations and submit reports thereon to the judge, (3) take charge of children before and after the hearing as may be directed by the court, (4) perform such other duties and exercise such powers as the judge of the juvenile court may direct.

The juvenile officer is vested with all of power and authority of sheriffs to make arrests and perform other duties incident to his office.

The juvenile officers of the several counties of the state shall cooperate with each other in carrying out the purposes and provisions of the juvenile code.  Section 211.401, RSMo.

Cooperation of Law Enforcement.  

It is the duty of the prosecuting attorney to give the juvenile officer such aid and cooperation as may not be inconsistent with the duties of the office of prosecuting attorney.  It is the duty of law enforcement officers and other authorized persons taking a child into custody to give information of that fact immediately to the juvenile court or the juvenile officer and to furnish the juvenile court or juvenile officer all facts in their possession pertaining to the child, the child’s parents, guardian or other persons interested in the child, together with the reasons for taking the child into custody.  It is the duty of all other public officials and departments to render all assistance and cooperation within their jurisdictional power which may further the objects of the juvenile code.  Section 211.411, RSMo.

Violation of Juvenile Court Order.  

Any person 17 years of age or over who willfully violates, neglects or refuses to obey or perform any lawful order of a juvenile court, or who violates any provision of the juvenile code is guilty of a Class A misdemeanor.  Section 211.431, RSMo.

Fingerprinting and Photographing.  

Law enforcement officers shall take fingerprints and photographs of a juvenile taken into custody for an offence that would be considered a felony is committed by an adult without the approval of the juvenile court.  Fingerprints and photographs of a juvenile taken into custody as a victim of abuse/neglect or as a status offender or for an offense that would be considered a misdemeanor if committed by an adult may only be fingerprinted or photographed with the consent of the juvenile court.  Records of the juvenile who has been fingerprinted and photographed shall be closed records pursuant to Section 610.100, RSMo if a petition has not been filed within 30 days of the date the child was taken into custody.  If a petition has not been filed within 1 year of the date the child was taken into custody, any records relating to the child may be expunged under the provisions of Section 610.122 to 610.126, RSMo.

Confidentiality of Records.  

Records of juvenile court proceedings and social records prepared are normally not open to inspection except by order of the court to persons having a legitimate interest therein unless a petition or motion to modify is sustained which charges the child with an offense which, if committed by an adult, would be a Class A felony, capital murder, first degree murder, second degree murder or except as provided in Section 211.321.2, RSMo.

In status offense cases, the records of the court shall be kept confidential and shall be open to inspection only by order of the juvenile court.  In delinquency cases, the records of the juvenile court shall be kept confidential, but may be open to inspection without court order such that the juvenile officer may provide information or discuss matters related to the juvenile or the violation with the victim, witnesses, school officials, law enforcement officials, prosecuting attorneys, or any person or agency having or proposed to have legal or actual care, custody and control of the child or any person or agency providing or proposed to provide treatment of the child.  Those persons to whom this information is released shall not further release the information to the general public but shall keep the information confidential and may exchange information with only those persons listed herein.

The juvenile officer may make public information concerning the offense, the substance of the petition, the status of the proceedings in juvenile court and any other information which does not specifically identify the juvenile or the juvenile’s family.

Upon adjudication for an offense which would be a felony if committed by an adult, the records of the dispositional hearing and proceedings related thereto shall be open to the public to the same extent that records of criminal proceedings are open to the public.  Social summaries, investigations or updates in the nature of pre-sentence investigations and status reports submitted to the court by a treating agency or individual after a dispositional order is entered shall be kept confidential.

In abuse/neglect or termination of parental rights cases filed by the juvenile officer or the Division on or after July 1, 2005, the pleadings and orders shall be open to the general public.  The confidential files and those specifically ordered closed shall not be open to the public.  Confidential files refers to medical records, psychiatric or psychological records, Division reports, social histories, home studies, police reports and law enforcement records.  Section 211.319.3.  For any such records made available to the public, the identity of the child, and any information that could identify or lead to disclosure of the reporter of a hotline shall not be disclosed, and must be redacted.  Section 211.319.4. 

Police Officer’s Records.  

All records of juveniles made and retained by law enforcement agencies shall be kept separate from the records of adults and shall not be open to inspection or be disclosed except by order of the juvenile court.  This does not apply, however, to juveniles who have been transferred to a court of general jurisdiction to be prosecuted as an adult or to juveniles who have been convicted under Sections 578.421 to 578.437, RSMo.  This section also does not apply to inspection or disclosure for the purpose of a civil forfeiture action pursuant to Section 195.140, RSMo.

Sealing or Destruction of Records.  

The court may, on its own motion or upon application by the juvenile or his representative, or the juvenile officer, enter an order to destroy all social histories, records and information other than the official court file and the court may also enter an order to seal the official court file as well as officers’ records at any time after the child has reached his 17th birthday if the court finds that it is in the best interest of the child that such action be taken, unless the jurisdiction of the court is continued beyond the child’s 17th birthday, in which event such action may be taken by the court any time after the case is closed.

Physical and Mental Examination of Juvenile.  

At any time after a petition has been filed the court may order the juvenile be examined by a physician, psychiatrist or psychologist appointed by the court to aid the court in determining: (1) any allegation in the petition relating to the juvenile’s mental or physical condition, (2) the juvenile’s competence to participate in the proceedings, (3) whether the juvenile is a proper subject to be dealt with by the juvenile court, or (4) any other matter relating to the adjudication or disposition of the case, including the proper disposition or treatment of the juvenile. 

The services of a public or private hospital, institution or psychiatric or health clinic may be used for the purpose of examination under this rule.  Rule 123.01.

Physical and Mental Examination of Custodian.  Prior to adjudication, the court may order examination by a physician, surgeons, psychiatrist or psychologist of a person whose ability to care for a juvenile who is before the court is in question.  After adjudication, the court may order examination of a person whose ability to care for a juvenile who is before the court is in question.  In order to enter an order prior to an adjudication, there must be a hearing held on a motion for the physical and mental examination of the custodian.  After adjudication, there is no necessity for a hearing on the motion for the physical or mental examination.  Rule 123.02.

Search Warrants.  

Application of a search warrant in connection with a juvenile proceeding may be made to the court.  Rule 124.01.

Change of Judicial Officer.  A change of judicial officer shall be ordered when the judicial officer is interested, related to a party, or otherwise disqualified under Rule 51.07; or upon application of a party.

If the change of judicial officer is based upon application, the application need not allege or prove any cause for such change and need not be verified.  Such an application must be filed within five days after the trial date has been set, unless the judicial officer has not been designated within that time, in which event the application must be filed within five days after the trial judicial officer has been designated.  If the designation of the trial judicial officer occurs less than five days before trial, the application must be filed prior to commencement of any proceedings on the record.  Rule 126.01.  See also Section 211.031.2(5).

A supplemental petition and a motion to modify a prior order of disposition shall not be deemed to be an independent civil action unless the judicial officer designated to hear the motion is not the same judicial officer that heard the previous action.  Rule 126.01c.  In In Interest of S.M.H., ED84210 (Mo.App.E.D. 11-9-2004), the Eastern District held that a TPR petition is not a supplemental petition and the filing of a TPR, even in the same case number, entitles the parties to a fresh change of judge application.  The case has been transferred to the Supreme Court due to the general importance of the question.

If one application has been made by a party other than the juvenile officer, no further application shall be permitted except an application of a party whose interests conflict with the interest of the party making the prior application.  Rule 126.01d.

A judge has an affirmative duty not to unnecessarily recuse.  A judge should recuse if a reasonable person would find an appearance of impropriety.  Even the receipt of an extra judicial communication does not require recusal where no information is conveyed that is not also conveyed by independent evidence at trial.  Where a judge receives, but does not read, a letter from a State Senator, and instructs his secretary to send copies to parties and to seal the original in the court file, the trial judge’s decision not to recuse is not an abuse of discretion.  In Interest of B.R.M., Op.No. SD25124 (Mo.App.S.D. 5-13-2003).  But see In Interest of K.L.W.,WD62794 (Mo.App.W.D. 4-9- 2004)(judge has duty to recuse where impartiality might reasonably be questioned - judge should recuse if judge made notes on ex parte letters sent to judge by non-party, who was a former foster parent, because actions created appearance of impropriety.)

The trial for purposes of Rule 126 means the trial on the merits.  Thus, the fact that a previous protective custody hearing was held does not cause the time period for filing an application for change of judge to begin running.  State ex rel. Stubblefield v. Bader, 66 S.W.3d 741 (Mo.banc 2002).  The Supreme Court’s decision in Stubblefield overruled a previous case to the extent that the previous case held that rescheduling of a trial date does not affect the time within which an application for change of judge must be filed.  Thus, the rescheduling of the trial date starts the time for filing the application for change of judge running anew.  Id.
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Section 160.261, RSMo provides for juvenile officer involvement in cases of corporal punishment in schools.  Spanking, when administered by certificated personnel of a school district in a reasonable manner in accordance with the board of education written policy of discipline is not abuse within the meaning of Chapter 210, RSMo.  

DFS shall not have jurisdiction over or investigate any report of alleged child abuse arising out of or related to any spanking administered in a reasonable manner by any certificated school personnel.  When DFS receives such a report, DFS must notify the superintendent of schools or the president of the school board, if the alleged perpetrator is the superintendent.  If, after investigation, the superintendent finds that that matter does not involve a spanking, then the matter is referred back to DFS.  If the matter does involve a spanking, however, then the school must notify the juvenile officer.  The alleged incident is then jointly investigated by the juvenile officer or a law enforcement officer designated by the juvenile officer and either the superintendent or the president of the school board, if the superintendent is the alleged perpetrator.  The investigation must begin no later than 48 hours after notification from DFS and must include at least an interview and recording of statements of the child and his or her parents or guardian, which interviews and the taking of statements must begin within two working days  after the start of the investigation.  Involved school personnel and any witnesses must also be interviewed and their statements recorded.  

The juvenile officer and the investigating school personnel issue separate reports of their findings to the school board.  The statute retains the requirements for the form of the findings.  Section 160.261.7(1) - (3), RSMo.  The findings and conclusions of the school board are then sent to DFS and, if substantiated, DFS is required to report the incident to the prosecuting attorney and must include the report in the DFS central registry.  Section 160.261.8, RSMo.
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Section 211.425, RSMo provides that any person who has been adjudicated a delinquent by a juvenile court for committing or attempting to commit a sex-related offense which, if committed by an adult, would be considered a felony offense pursuant to Chapter 566, RSMo shall be considered a juvenile sex offender, and shall be required to register as required in the section.

The offenses included are felony violations of Chapter 566, RSMo, including, but not limited to rape, forcible sodomy, child molestation and sexual abuse.

The registration requirement also applies to any person who is or has been adjudicated a juvenile delinquent in any other state or federal jurisdiction for committing or attempting to commit offenses which would be prescribed in Section 211.425, RSMo.

Section 211.425.2 requires that any state agency having supervision over a juvenile required to register, or any court having jurisdiction over a juvenile required to register, as well as any person required to register shall, within ten days of the juvenile offender moving into any county, register such person with the juvenile officer of the county.

In the event the juvenile offender changes residence or address, the agency, court or person shall inform the juvenile officer within ten days of the new address.  Said agency, court or person shall also be required to register with the juvenile officer of the new county of residence.

The statute prescribes a registration form to include certain elements of information including fingerprints and photographs.

The juvenile officer is required to maintain the registration forms of those juvenile offenders in their jurisdiction who have registered as required.  The information contained on the registration form shall be kept confidential and may only be released to persons and agencies authorized to receive information from juvenile court records as provided by law.  Those agencies and persons include, but are not limited to those agencies specified in Section 211.321, RSMo.

Section 211.425.3 permits any state agency having custody of such a juvenile offender to notify the appropriate juvenile officer when such juvenile offenders are being transferred to a location falling within the jurisdiction of the juvenile officer.

Failure to register or providing false information renders the juvenile subject to disposition pursuant to Chapter 211.  Any person violating the registration requirements who is 17 years of age or over is deemed guilty of a Class A misdemeanor as provided for in Section 211.431, RSMo.

The juvenile officer is required to notify any juvenile to whom the registration requirement applies upon the juvenile’s discharge or release from custody.  The notification requirement applies to the “official in charge of the juvenile’s custody.”  This presumably would include the juvenile officer as well as an official of any facility in which the juvenile was residing or receiving treatment or the custodian of the juvenile if the juvenile is in the custody of an agency.

The official in charge of the juvenile’s custody shall obtain the address where the juvenile expects to register upon being discharged from custody or upon release, and shall report the juvenile’s name and address to the juvenile officer where the juvenile will be required to register.  A juvenile is not required to register if the release from custody is temporary under guard or direct supervision from a detention facility or similar custodial facility.  Section 211.425.5, RSMo.

The requirement that a juvenile register as a sex offender terminates when the juvenile offender reaches age 21 years, unless the juvenile offender is required to register as an adult pursuant to Section 589.400, RSMo.
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The Interstate Compact on Child Placement is a treaty among the signatory states enacted with the purpose and policy that: 

(1) each child shall receive maximum opportunity to be placed in a suitable environment 

(2) that appropriate authorities may have full opportunity to ascertain the circumstances of the proposed placement 

(3) that proper authorities from which placement is made may obtain complete information

(4) that appropriate jurisdictional arrangements will be promoted.  Section 210.620, Article 1, RSMo.

Prohibited Acts

No sending agency shall send, bring or cause to be sent or brought into any other party state any child for placement in foster care or as a preliminary to a possible adoption unless the sending agency shall comply with each and every requirement set forth in the Interstate Compact on Child Placement and with applicable laws of the receiving state.

Prior to Sending

Prior to sending a child into a receiving state, the sending agency shall furnish the appropriate authorities in the receiving state written notice of the intention to send the child into the receiving state.  The requirements for the notice are set forth in Section 210.620, Article 3(b), RSMo.

Action by Receiving State

The receiving state may request supporting or additional information as it may deem necessary.  The child shall not be sent to the receiving state until the receiving state shall notify the sending agency in writing to the effect that the proposed placement does not appear to be contrary to the interests of the child. 

Jurisdiction

The sending agency shall retain jurisdiction sufficient to determine all matters in relation to custody, supervision, care, treatment and disposition of the child which it would have had if the child had remained in the sending state until the child is either adopted, reaches majority, becomes self-supporting or is discharged with the concurrence of the appropriate authority in the receiving state.  The sending agency shall continue to have financial responsibility for support and maintenance of the child during the period of the placement.

Forms

Forms for the administration of the Interstate Compact on Child Placement are available from the plan administrator in Missouri.
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The Interstate Compact on Juveniles is essentially a contract or treaty between the signatory states which has been enacted to provide for: 

(1) cooperative supervision of delinquent juveniles on probation or parole, 

(2) the return from one state to another of delinquent juveniles who have escaped or absconded, 

(3) the return form one state to another of non-delinquent juveniles who have run away from home

(4) additional measures for the protection of juveniles and the public.

Non-delinquent Runaways

The parent, guardian, person or agency entitled to legal custody of a non-delinquent runaway may petition the appropriate court in the demanding state for the issuance of a requisition for the juvenile’s return.  Section 210.570, Article 4(a) provides the requirements for the contents of the petition for a requisition.  The petition must be verified by affidavit, executed in duplicate and accompanied by two certified copies of documents on which the petitioner’s entitlement to the juvenile’s custody is based.  Acceptable documents are birth certificates, letters of guardianship or custody decrees.

The court may hold a hearing for purposes of the Interstate Compact to determine if the petitioner is entitled to legal custody, whether it appears the juvenile has in fact runaway without consent or whether the juvenile is an emancipated minor and whether or not it is in the best interest of the juvenile to compel his return to the state.  If the judge determines the juvenile should be returned, the judge shall present to the appropriate court or executive authority of the state where the juvenile is alleged to be a written requisition for the return of the juvenile.  The requirements for the contents of the requisition are set forth in Section 210.570, Article 4(a), RSMo.

If, when the juvenile ran away, there was pending a proceeding for adjudication of the juvenile as a delinquent, neglected or dependent juvenile, the court may issue a requisition on its own motion regardless of the consent of the parent, guardian, person or agency entitled to legal custody.

Upon receipt of a requisition, the court or the executive authority in the state to whom the requisition is addressed shall issue an order to any peace officer directing that the juvenile be taken into custody and detained.  The juvenile must then be taken forthwith before a judge of a court in said state, who shall inform the juvenile of the demand made for his return.  The court may appoint counsel or a guardian ad litem for the juvenile.  If the judge finds the requisition is in order, he shall deliver such juvenile over to the officer whom the court demanding the juvenile shall have appointed to receive the juvenile.  The judge may, however, fix a reasonable time to be allowed for the testing the legality of the proceeding.  

Upon reasonable information that a person is a juvenile who has run away without consent from another state, such juvenile may be taken into custody without a requisition and brought forthwith before a judge who may appoint counsel or a guardian ad litem and who shall determine, after a hearing, whether sufficient cause exists to hold the juvenile subject to the order of the court for his own protection for such a time not exceeding 90 days as will enable the juvenile’s return to another state who is a party to the Interstate Compact pursuant to a requisition for return of the juvenile from that state.

If at the time when a state seeks return of a juvenile who has run away, there is pending in the state where the juvenile is found any criminal charge or delinquent proceeding, or if the juvenile is suspected of having committed a criminal offense or an act of juvenile delinquency, the juvenile shall not be returned without the consent of said state until the juvenile is discharged from the prosecution or adjudication for delinquency proceeding or such imprisonment, detention or supervision for such offense or delinquency.

The state to which a juvenile is returned is responsible for payment of the transportation costs.  

Delinquent Juveniles Who Have Escaped or Absconded

An appropriate person or authority from whose probation and parole a delinquent juvenile has absconded or from whose institutional custody the juvenile has escaped shall present to the appropriate court or executive authority of the state where the delinquent juvenile is alleged to be located a written requisition for the return of the juvenile.  The requirements for this requisition are stated in Section 210.570, Article 5(a), RSMo.  The requisitions shall be verified by affidavit and be executed in duplicate, and be accompanied by 2 certified copies of the judgment which subjects the delinquent juvenile to probation and parole or to the legal custody of the institution or agency concerned.  Upon receipt of a requisition, the court or executive authority to whom the requisition is addressed shall issue an order to any peace officer directing him to take the juvenile into custody and detain the juvenile.  The juvenile must then be taken forthwith before a judge in said state who shall inform the juvenile for the demand made for his return and who may appoint counsel or a guardian ad litem.  If the judge finds the requisition is in order, he shall deliver the delinquent juvenile over to the officer to whom the demanding state has appointed to receive the juvenile.  The judge may, however, fix a reasonable time to be allowed for the purpose of testing the legality of the proceeding.

Upon reasonable information that a delinquent juvenile who has absconded while on probation or parole or escaped from an institution or agency vested with his legal custody such juvenile may be taken into custody without a requisition.  The juvenile must be taken forthwith before a judge who may appoint counsel or a guardian ad litem.  The judge shall just determine whether sufficient cause exists to hold the juvenile for a time, not exceeding 90 days, as will enable his detention under a detention order issued on a requisition.  If, when the juvenile is taken into custody, there is pending a criminal charge or a delinquency proceeding or if the juvenile is suspected of having committed such an act within the state, the juvenile shall not be returned without the consent of said state, until discharged from the prosecution, the juvenile proceeding or such imprisonment or supervision.  The state to which such a delinquent juvenile is returned is responsible to pay for the transportation costs.

Consent to Return

A delinquent juvenile who has absconded while on probation or parole, or who has escaped from an institution vested with his legal custody or supervision, and any juvenile who has run away who is taken into custody without a requisition in another state pursuant to the provisions of Article 4a or Article 5a of the Interstate Compact may consent to an immediate return  to the state from which he has absconded, escaped or run away.  The consent must be in writing, but before the consent shall be executed, the judge, in the presence of counsel or guardian ad litem, if any, shall inform the juvenile of his rights under the Interstate Compact.  Once the consent has been duly executed, the juvenile may be delivered to the officer appointed by the state demanding his return.  The court may, however, upon the request of the state demanding his return, order the juvenile to return unaccompanied to such state.

Interstate Probation

The Interstate Compact on juveniles also permits supervision of juveniles on probation by other states under certain procedures set forth in Article 7.  

Forms

Forms related to administration of the Interstate Compact on juveniles are available through the Missouri Administrator of the Interstate Compact.
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ADOPTION AND SAFE FAMILIES ACT

P.L. 105-89, Adoption and Safe Families Act of 1997

ASFA is a federal law and rules have been implemented by the U.S. Department of Health and Human Services, Administration for Children and Families to interpret the provisions of ASFA.  Missouri relies on federal funding from Title IV-E of the Social Security Act to fund foster care and other programs related to children.  Initially, much of the requirements of ASFA were not a part of Missouri law per se, however, many of the provisions of ASFA have now been enacted in Missouri.  Failure to comply with the requirements will result in reduction or loss of federal funding.

CORE REQUIREMENTS:

The first court order removing the child from the home must contain a judicial determination that continuation of the child in the home is contrary to the welfare of the child.  The best practice is to MAKE THIS FINDING IN THE INITIAL EX PARTE ORDER PLACING THE CHILD IN ALTERNATIVE CARE.  See Rule 111.13.

Within 60 days of removal of the child from home, there must be a judicial determination of  “reasonable efforts” to prevent removal.  Section 211.183.  This time period coincides with the requirement that the adjudicatory hearing be held within 60 days of the removal of the child from home as required by Section 211.032.4.  However, the best practice is to MAKE THIS FINDING EITHER IN THE INITIAL EX PARTE ORDER PLACING THE CHILD IN ALTERNATIVE CARE OR IN THE ORDER ISSUED AFTER THE MANDATORY PROTECTIVE CUSTODY HEARING, WHICH MUST BE HELD WITHIN 3 DAYS OF REMOVAL, EXCLUDING SATURDAYS, SUNDAYS AND LEGAL HOLIDAYS.  Section 211.032.3.  See also Rules 111.13 and 111.14.

Within one year of the child entering foster care and annually thereafter, there must be a permanency hearing, and there must be a  judicial determination related to reasonable efforts to finalize the permanency plan.  Section 210.720.1.  Certain situations permit DFS to be relieved of the obligation to make reasonable efforts to reunify the family.  Section 211.183.  Certain situations require that a Termination of Parental Rights  petition be filed to expedite permanency.  211.447.2.  See also the TPR Mandatory filing chart in these materials.

SOME SUGGESTIONS:

The Children’s Division holds a Family Support Team Meeting within 3 days of removal in each case.  In order to expedite getting cases to hearing, the juvenile officer should be prepared to: 

(1) serve summonses to all parties at the 3 day meeting to avoid delays caused by overburdened process servers; 

(2) present a social service plan or written service agreement to the parents at the 3 day meeting so as to expedite the process of reunification/permanency; 

(3) have forms related to explanation of right to counsel and appointed counsel, and if counsel is desired, have financial and income and expense statement forms to be filled out at the 3 day meeting so that hearings are not delayed if parents appear in court without counsel and desire appointed counsel.

CONTRARY TO WELFARE FINDINGS:

A court finding that “continuation of the child in the home is contrary to the welfare of the child” must be made in the first court order on the child’s removal.  If this is not done, the child is not eligible for Title IV-E funding.  Note that the finding must be based on some type of evidence.  Since the first court order is entered ex parte, the evidence on which the judge bases the finding may be documentary evidence since there is no testimony.  It is suggested that the Children’s Division request for custody, the CS 33 authorization of a law enforcement officer or physician and the juvenile officer’s twenty four hour temporary protective custody authorization be submitted to the judge at the time the initial order is sought.  The order should refer to the above documents and any other documents supporting the judicial determination that continuation of the child in the home is contrary to the welfare of the child.

REASONABLE EFFORTS TO PREVENT REMOVAL:

A judicial determination and court finding that “reasonable efforts have been made to prevent the child’s removal from home” must be made within sixty days of the child’s actual removal.  Again, this must be a judicial determination and the requirement is not satisfied by the mere filing of an “affidavit of efforts” or similar document.  On the other hand, the judge may receive evidence in support of a finding in any way that evidence may be received under state law including the admission into evidence of documents, affidavits of efforts or other supporting reports.  The judge may use those documents to make a judicial determination of reasonable efforts to prevent removal from home, but the documents may not in and of themselves constitute the judicial determination.

In order to insure that the reasonable efforts findings are made within 60 days, they should also be made in the first court order.  In addition, Section 211.183 requires the reasonable efforts findings be made in any order of removal.  Thus, reasonable efforts findings will be in all subsequent orders also.

Certain situations permit a removal without reasonable efforts and in those situations, Section 211.183 specifies that the Children’s Division may be “deemed to have made reasonable efforts” such as when an emergency situation prevents the Division from making reasonable efforts to prevent removal.  In this type of situation, the affidavit of efforts and other documentary evidence or testimony on which the judge makes a finding should clearly detail the nature of the emergency.  It is not sufficient for the court to simply recite that the removal was based upon an emergency situation in which reasonable efforts could not be made.  The court should specify particularly the facts constituting the emergency and then make the finding that reasonable efforts were deemed to have been made.  In addition, certain aggravated circumstances permit the court to waive the necessity for the Division to make reasonable efforts to reunify the family.  These aggravated circumstances are set forth in Section 211.183.7.  In the event the court finds that the Division is not required to make reasonable efforts, then the Court must proceed immediately to a permanency hearing which must be held within thirty days.  Section 211.183.8.

PERMANENCY HEARINGS:

A permanency hearing must be held within twelve months from the child’s removal.  Section 210.720.1.  This is not twelve months from the adjudicatory or dispositional judgment.  A full hearing is required and the parties must be allowed to participate.  At the permanency hearing, the court must make a decision and order regarding the permanency plan for the child.

APPROVED TYPES OF PERMANENCY:

ASFA recognizes the following as appropriate permanency plans: 

(1) reunification with parent; 

(2) adoption; 

(3) legal guardianship; 

(4) permanent placement with a fit and willing relative; 

(5) planned, permanent living arrangement other than numbers 1 through 4 but this permanency plan must be based upon a compelling reason for doing so which is demonstrated at the permanency hearing.

ASFA gives three specific examples of compelling reasons for a permanency plan other than reunification, adoption, legal guardianship or permanent placement with a relative.  The three examples given by ASFA as constituting compelling reasons to place the child in some other planned, permanent living arrangement are: 

(1) an older teen who specifically requests that emancipation be established as his permanency plan; 

(2) a parent and child who have a significant bond but the parent is unable to care for the child because of an emotional or physical disability and the foster parents have committed to raising the child to age of majority and to facilitate visitation with the disabled parent; or 

(3) an Indian tribe has identified another planned permanent living arrangement for the child.  These are not intended to be exclusive.

MANDATORY FILING OF TERMINATION OF PARENTAL RIGHTS PETITION:

ASFA directed the states to enact grounds for termination of parental rights such that if those grounds exist, a petition for termination of parental rights must be filed.  In Missouri, those grounds are set forth at Section 211.447.2.  Those three grounds are: 

(1) child has been in foster care for fifteen of the most recent twenty-two months; 

(2) an infant (any child one year of age or under at the time of the filing of the TPR petition) has been abandoned; and 

(3) a court of competent jurisdiction has determined that the parent whose rights are to be terminated has aided, abetted, attempted, conspired, solicited to commit or actually committed the murder or voluntary manslaughter of another child of the parent or a felony assault resulting in serious bodily injury to the child who is the subject of the proceedings or to another child of the parent.  Note that foster care for 15 of the most recent 22 months is only a filing “trigger” and is not itself a separate, stand alone ground for termination of parental rights.

Even if those three grounds exist, the filing of a TPR petition may be excused if one or more of three conditions set forth in Section 211.447.3 exist.  Those conditions are: 

(1) the child is being cared for by a relative;  

(2) a compelling reason exists for determining that filing a TPR petition would not be in the best interests of the child as documented by the permanency plan; or 

(3) the family has not been provided reasonable efforts pursuant to Section 211.183.

ASFA sets forth some examples of compelling reasons for not filing a TPR petition even if one or more of the three mandatory filing grounds exist.  Compelling reasons given as examples in ASFA include: 

(1) adoption is not the appropriate permanency goal for the child;  

(2) no grounds exist upon which to file a TPR petition;  

(3) the child is an unaccompanied refugee minor as defined in 45 CFR 400.100; or 

(4) there are international legal obligations or compelling foreign policy reasons that preclude termination of parental rights.

INDIAN CHILD WELFARE ACT:

ASFA does not supersede the Indian Child Welfare Act.  Therefore, states must continue to comply with the requirements of the ICWA.
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Jurisdiction

Jurisdiction refers to the power of a court to hear a specific kind of case.  For example, the juvenile division of the Circuit Court or Family Court is not authorized to hear cases involving adult murders, and likewise, the Small Claims Court is not authorized to hear and determine probate matters.  Thus, the Family Court/Juvenile Division of the Circuit Court is considered a court of limited jurisdiction which has power and authority to hear only those specific types of cases enumerated in the statute.  However, the jurisdiction of the Juvenile Court is “exclusive” which means that it is the only court which may hear the kinds of cases over which it has jurisdiction.  The Family Court/Juvenile Division is authorized to hear cases of abuse/ neglect, status offenses, delinquency, adoption and cases for the commitment of a child to the guardianship of the Department of Social Services.  The Juvenile Court may also hear cases involving termination of parental rights and adoptions.  Sections 211.031.1; 211.452, and Chapter 453, RSMo.

Note that the juvenile court’s jurisdiction to hear “delinquency” matters (commission of acts that would be crimes if committed by an adult) is circumscribed by Section 211.031.1(3), RSMo.  Thus, the normal rule is that if the juvenile is under 17 years of age at the time the act is committed, the crime is prosecuted in juvenile court.  Exceptions to this rule are non-felony state or municipal traffic offenses, which shall be heard in adult court if the offense is committed when the juvenile is fifteen and one-half years of age or older, and all violations related to possession or use of tobacco products by juveniles, regardless of the age of the offender.  In addition, the juvenile court has concurrent jurisdiction with the municipal courts over any child (regardless of age) alleged to have violated a municipal curfew ordinance.  Section 211.031.1(3), RSMo.

Section 211.093, RSMo provides that an order or judgment entered by the Juvenile Court under Chapters 210 or 211, RSMo shall take precedence over any order or judgment concerning the status or custody of a child under the age of 21 years entered by a court under the authority of Chapters 452, 453, 454 or 455, RSMo, but only to the extent inconsistent therewith.  Thus, the custody order of a Juvenile Court takes precedence over the custody order entered in a dissolution of marriage case.  See Ogle v. Blankenship, ED82093 (Mo.App.E.D. 8-26-2003)(no jurisdiction to hear modification while juvenile case pending), but see Blackburn v. Mackey, WD62624 (Mo.App.W.D. 4-6-2004)(open juvenile case does not deprive court of jurisdiction in modification where juvenile jurisdiction terminated prior to entry of modification judgment).

Continuing Jurisdiction

The Family Court/Juvenile Division may retain jurisdiction of a child until the child attains the age of 21 years where jurisdiction has been acquired pursuant to Section 211.031, RSMo.  An exception to this rule, however, is that jurisdiction is terminated where the child is committed to and received by the Division of Youth Services.  Even after a commitment to the Division of Youth Services, however, jurisdiction may be returned to the committing court pursuant to Chapter 219, RSMo through requests of the court to the Division of Youth Services, or where the juvenile has not paid an assessment imposed pursuant to Section 211.181, RSMo, or in cases where a restitution judgment pursuant to Section 211.185, RSMo has not been satisfied.  It should be noted, however, that even if the court retains jurisdiction, the juvenile must be prosecuted under the general law if the juvenile commits a crime after becoming 17 years of age.

Venue

Venue refers to the location in which the court action must be held.  Juvenile matters must be held in the Family Court or Juvenile Division of the Circuit Court.  The specific county in which those matters must be held is governed by the venue provisions.  There are different venue provisions for different types of cases in the Juvenile Court.

Abuse/Neglect

Venue may be in the county where the juvenile resides or in the county where the juvenile is found. Section 211.031.1(1), RSMo.  Physical presence in the county is sufficient for the trial court to exercise jurisdiction under the provision in the statute which permits the court proceeding to be held in the county where the juvenile is found.  In Interest of T.B., 936 S.W.2d 913 (Mo.App.W.D. 1997).

Status Offenses

Venue may be in the county where the child resides or in the county where the child is found. Section 211.031.1(2), RSMo.

Delinquency

Venue may be in the county where the child resides, where the child may be found, or in the county where the offense was committed. Section 211.031.1(3), RSMo.

Note that venue is based upon “residence” and not upon “domicile.”  The residence of a child is generally the residence of the child’s custodians or, if the custodians are divorced, the residence of the custodian having custody. In Interest of R.P., 966 S.W.2d 292 (Mo.App.W.D. 1998).

If proceeding in a venue where the child is “found” the juvenile officer should be aware that this ground requires physical presence in the county when the petition is filed.  Matter of Jackson, 592 S.W.2d 320 (Mo.App.S.D. 1979).

Uniform Child Custody Jurisdiction Act  

The Uniform Child Custody Jurisdiction Act can be found at Sections 452.440 to 452.550, RSMo.  The purpose of the Uniform Child Custody Jurisdiction Act is to determine, among competing states, which state should exercise jurisdiction over a child custody determination.  The act has been held to apply to abuse/neglect proceedings in juvenile court.  In Interest of R.P., 966 S.W.2d 292 (Mo.App.W.D. 1998). 

Section 452.450, RSMo sets forth the four grounds for exercising jurisdiction under the Uniform Child Custody Jurisdiction Act.  The grounds have been held to apply in descending preferential order. Id.  In descending preferential order, the grounds are: 

(1) home state, 

(2) best interests, 

(3) physical presence and 

(4) no other state has jurisdiction.

Home State  

Missouri can exercise jurisdiction if Missouri is the child’s “home state.”  Home state is the state in which the child has lived with a parent, an institution or custodian for at least the six consecutive months preceding the filing of the case.  If the child is less than 6 months old, then home state is the state in which the child has lived from birth with a parent, an institution or custodian.  Periods of temporary absence are counted as part of the 6 month or other period.  In addition, if Missouri had been the child’s home state and the child is absent for any reason, but the parent or custodian continues to live in this state, Missouri is the home state.  Section 452.450.1(1), RSMo.

Best Interests

Missouri can exercise jurisdiction if it is in the best interests of the child because the child and a parent, or the child and at least one litigant have significant connection with Missouri and substantial evidence is available in Missouri concerning the child’s present or future care, protection, training and personal relationships.  Section 452.450.1(2), RSMo.

Physical Presence

Missouri can exercise jurisdiction if the child is physically present in Missouri and either: (1) the child has been abandoned or (2) it is necessary in an emergency to protect the child because the child has been subjected to or threatened with abuse or neglect.  Section 452.450.1(3), RSMo.

No Other State Has Jurisdiction

Missouri may exercise jurisdiction if it appears that no other state would have jurisdiction in accordance with the previous grounds, or another state has declined to exercise jurisdiction on the ground that Missouri is more appropriate, and it is in the best interests of the child that a Missouri court assume jurisdiction.

Misconduct

If a child has been wrongfully taken from another state or a petitioner has engaged in similar reprehensible conduct, the court may decline to exercise jurisdiction if to do so is just and proper under the circumstances.  Section 452.475, RSMo.

Required Allegations in Petition

The UCCJA requires that the following be stated in the first pleading or in an affidavit attached to that pleading: (1) the child’s present address, (2) with whom the child is presently living, (3) where and with whom the child has lived, other than on a temporary basis, within the past 6 months, (4) whether petitioner has participated in any capacity in any other litigation concerning the custody of the child in this or any other state, (5) whether petitioner has any information of any custody proceeding concerning the child pending in a court of this or any other state, and (6) whether petitioner knows of any person who is not a party to the proceedings who has or claims to have legal custody, physical custody or visitation rights with respect to the child.  The affiant has a continuing duty to inform the court of any change in the information required by Section 452.480, RSMo.

Indian Child Welfare Act

The Indian Child Welfare Act, 25 U.S.C. Section 1901, et seq., (the “Act”) was enacted in response to concern over the high percentage of Indian families being broken up by often unwarranted removal of their children by non-tribal public and private agencies.  The purpose of the Act is to protect the best interests of Indian children and to promote the stability and security of Indian tribes and families.  The Act specifically applies to all child custody proceedings involving Indian children as those terms are defined in the Act.  

The Act establishes a federal policy that, where possible, an Indian child shall remain in the Indian community.  The underlying purpose of the Act is that it is concerned with the removal of Indian children from an existing Indian family unit and the resultant break-up of the Indian family, which in turn threatens the existence of the Indian tribe.  In the Matter of C.E.H., 837 S.W.2d 947 (Mo.App.W.D. 1992).

The Act gives jurisdiction to the Indian Tribe under certain circumstances.  Under the Act, “Indian” includes any person who is a member of an Indian Tribe.  An “Indian child”means any unmarried person under eighteen who is either: (1) a member of an Indian tribe, or (2) eligible for membership therein and the biological child of a member of the tribe.  1903(4).  “Parent” means a biological parent of an Indian child, but does not include an unwed father where paternity has not been established or acknowledged.  1903(9).  In a state court proceeding for the termination of parental rights to an Indian child, the tribe shall have a right to intervene at any point in the proceedings.  1911c).  

In addition to giving jurisdiction to the Indian Tribe under certain circumstances, the Indian Child Welfare Act also provides preferences to the extended family of an Indian child, other member of the tribe of the Indian child or other Indian families with respect to foster care, pre-adoptive or adoptive placements.  The court may deviate from those preferences for “good cause.”  Non- inclusive factors in determining good cause include the best interests of the child, the wishes of the biological parents, the suitability of persons preferred for placement and the child’s ties to the tribe.  The United States Bureau of Indian Affairs has published directional guidelines allowing consideration of a request of the parents or the child, extraordinary physical or emotional needs of the child established by expert testimony and the unavailability of suitable families after diligent search to be considered in determining if good cause exists to deviate from the placement preference of the Indian Child Welfare Act.  In Interest of C.G.L, 63 S.W.3d 693 (Mo.App.S.D. 2002).

In any involuntary proceeding, the party seeking termination shall notify the parent and the tribe by registered mail, return receipt requested.  If the identity or location of the parent or tribe cannot be determined, such notice must be given to the Secretary of the United States Department of Interior.  

A parent has a right to appointed counsel if indigent, to examine all reports, and to have the court satisfied that active efforts have been made to provide remedial services designed to prevent breakup of the Indian family.  1912(d).  A termination may not be granted in absence of evidence beyond a reasonable doubt, including testimony of qualified experts, that continued custody of the child by the parent or Indian custodian is likely to result in serious emotional or physical damage to the child.  1912(f).  

An Indian child, the child’s parent or Indian custodian from whom custody was removed and the tribe may petition the Court to invalidate a termination upon showing the Act was violated.  1914.  

However, it has been held that the availability of witnesses and evidence to the juvenile court constitutes good cause not to transfer a termination of parental rights case to the Indian Tribal Court.  In the Matter of C.E.H., supra. 

The aforesaid holding has recently been reaffirmed in In the Interest of D.C.C., 971 S.W.2d 843 (Mo.App.W.D. 1998), wherein the court ruled that the Act is “not applicable where an Indian child is not being removed from an Indian cultural setting, where the natural parents have no substantive ties to a specific tribe, and where neither of the parents nor their families have resided or plan to reside within a tribal reservation.”  See also In re Adoption of Crews, 825 P.2d 305, 310 (Wash. 1992). 

For an Indian child not domiciled or residing within the reservation of the child’s tribe, the court, in absence of good cause to the contrary, must transfer the proceeding to the jurisdiction of the tribe absent objection by either parent upon the petition of either parent or the Indian custodian or the Indian child’s tribe.  Where there is no petition to transfer jurisdiction or no petition to intervene or to transfer jurisdiction filed either by a parent or the tribe, and where there was good cause for the state court to retain jurisdiction (location of witnesses and evidence was more convenient to the trial court than to the tribal court), transfer is not required. In the Matter of C.E.H., supra.

In In Interest of S.A.M., 703 S.W.2d 603 (Mo.App.S.D. 1986), the trial court’s decision that the child was not an Indian child within the meaning of Act and its decision that the Act did not apply to the termination proceedings was affirmed.  In this case, appellant (father) was enrolled in a recognized tribe.  Mother was not an Indian and the child was born out of wedlock.  Father had never established or acknowledged paternity.  Relying on cases from other jurisdictions, the Court further held that the Act did not extend to a non-Indian mother or her child where father had not come forward to establish or acknowledge paternity.  See Matter of Appeal in Maricopa County, 667 P.2d 228 (Ariz.App.  1983).  See also Matter of Adoption of Baby Boy L., 643 P.2d 168 (Kan.  1982).
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Once the juvenile officer has classified the type of case which has been referred, the juvenile’s age must be determined to make sure that the juvenile court is still able to exercise jurisdiction.

For purposes of abuse/neglect, the juvenile court may exercise jurisdiction until the child reaches his 18th birthday.  Section 211.031.1(1), RSMo.

For purposes of status offenses, the juvenile court may exercise jurisdiction until the juvenile reaches his 17th birthday.  Section 211.031.1(2), RSMo.

The court may exercise jurisdiction over the juvenile for delinquency until the juvenile reaches his 17th birthday.  Section 211.031.1(3), RSMo.  However, the juvenile court loses jurisdiction over a child who is fifteen and one-half years of age and who is alleged to have committed a non-felony violation of a state or municipal traffic ordinance or regulation.  Section 211.031.1(3), RSMo.  The juvenile court does not have jurisdiction over a 16 year old driver charged with driving with excessive blood alcohol content in violation of Section 577.012 because such an offense is a non-felony state traffic violation.  State ex rel. Kinsky v. Weber, 55 S.W.3d 422 (Mo.App.E.D. 2001).

In addition, the juvenile court does not have jurisdiction over any child (regardless of age) who is alleged to have violated a state or municipal ordinance or regulation prohibiting possession or use of any tobacco product.  Section 211.031.1(3), RSMo.  Further, the juvenile court has concurrent jurisdiction with the municipal courts over any child (regardless of age) who is alleged to have violated a municipal curfew ordinance.  Section 211.031.1(3), RSMo.

The relevant age for the purposes of delinquency is the age of the juvenile at the time the crime was committed.  The age of the juvenile at the time of arrest, the filing of the petition or the court proceedings is irrelevant for purposes of determining where the charges must be filed in the first instance.  Thus, a juvenile who commits a felony at the age of 16, but who is not arrested until after his 17th birthday, must still have the charges filed initially in the Family Court/Juvenile Division.

Likewise, a child over whose person the juvenile court has retained jurisdiction shall be prosecuted under the general law as an adult for any violation of state law or municipal ordinance which is committed after the juvenile becomes 17 years of age.  The juvenile court shall have no jurisdiction with respect to any such violation and, so long as the juvenile court retains jurisdiction of the child, the juvenile court shall not exercise its jurisdiction in such a manner as to conflict with the jurisdiction of any other court with respect to any such law or ordinance violation.  Section 211.041, RSMo.
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Before a juvenile officer may take action on any kind of a case or referral which is received, it is vital that the juvenile officer examine the facts and allegations presented in the referral and classify the case as either: 

(1) abuse/neglect, 

(2) status or 

(3) delinquency.

The reason this initial determination must be made is because different cases require different procedures and before knowing what procedures to follow, what time deadlines are applicable, and other important matters, the juvenile officer must know what type of case has been referred.

Abuse.  

Missouri law recognizes three types of abuse: (1) physical abuse, (2) sexual abuse and (3) emotional abuse. Section 210.110, RSMo.

In general terms, abuse denotes the commission of a wrongful or overt act upon the victim whereas neglect implies a deprivation or a failure to perform a duty related to the care and protection of a juvenile.

Physical Abuse.  

To prove a case of physical abuse, each of the following elements must be proven: (1) physical injury (2) inflicted on a child (3) other than by accidental means (4) by those responsible for the child’s care, custody and control. Section 210.110(1), RSMo.

The important points to keep in mind about this definition are that physical abuse requires actual physical injury.  Thus, striking a child which results in no physical injury, even if the act seems harsh, uncalled for or is “shocking” does not constitute physical abuse under the statute.  In addition, discipline including spanking, administered in a reasonable manner, shall not be construed to be abuse.  Section 210.110(1), RSMo.  Finally, it is generally not necessary to prove that the parent or caretaker actually committed the abuse upon the child.  Proof that the child was physically abused while in the care, custody and control of the custodian is sufficient to permit a court to assume jurisdiction.  In Interest of E.J., 741 S.W.2d 892 (Mo.App.E.D. 1987).

Sexual Abuse.  

To prove sexual abuse, there must be proof of each of the following elements: (1) sexual abuse (2) inflicted on a child (3) other than by accidental means (4) by those responsible for the child’s care, custody and control. Section 210.110(1), RSMo.

The important point to note about sexual abuse, is that, unlike physical abuse, physical injury is not required.  In fact, much sexual abuse consists of fondling or oral/genital touching which does not leave marks, bruises or injuries.

A court is not required to wait for a child to be abused before the court intervenes.  Thus, a juvenile court petition states a cause of action, and is sufficient to support the exercise of jurisdiction over a child where a child is subjected to unsupervised contact with an individual, especially a parent, who has been convicted of sexually abusing another minor child.  In Interest of M.A.T., 934 S.W.2d 2 (Mo.App.W.D. 1996).  See also In Interest of T.B., 963 S.W.2d 252 (Mo.App.W.D. 1997).

Emotional Abuse.  

To prove a case of emotional abuse, there must be proof of each of the following elements: (1) emotional abuse (2) inflicted upon a child (3) other than by accidental means (4) by those responsible for the child’s care, custody and control. Section 210.110(1), RSMo.

The important points about emotional abuse are that it usually occurs over time and is not necessarily linked to a single act.  Emotional abuse must be established by either lay testimony of facts establishing the emotionally abusive acts as well as the impact of the emotionally abusive acts on the child, or by expert testimony.  In Interest of P.C., 62 S.W.3d 600 (Mo.App.W.D. 2001).

Evidence that a child had seen a doctor, was seeing a therapist, had “psychological issues,” and had poor hygiene when the Children’s Division worker first saw the child is insufficient to establish emotional abuse in a case where the mother failed to provide the child with education provided by law.  In Interest of N.H., ED84498 (Mo.App.E.D. 2-1-2005).

At least one court has held that it is emotional abuse to potentially further expose a child victim to the perpetrator of the sexual abuse.  In a child protection order proceeding, the definition of abuse is substantially the same as the Chapter 210 definition.  The Western District, in Juvenile Officer v. Warner, WD63885 (Mo.App.W.D. 2-22-2005), held that sexual abuse results in emotional distress, and therefore, to further expose the child victim to the perpetrator creates a reasonable probability of further sexual abuse, and therefore a reasonable probability of further emotional abuse.  In Warner, the mother did not believe the allegations against father.  The court held there was substantial evidence supporting the order.

Neglect.  

To prove a case of neglect, there must be proof of each of the following elements: (1) failure to provide (2) by those responsible for the child’s care custody and control (3) proper or necessary support, education required by law, nutrition or medical, surgical or any other care necessary for the child’s well-being. Section 210.110(8), RSMo.

A dangerous situation is not required in order to assume jurisdiction over a child for neglect.  The only requirement is that there is a failure to supply the child with the minimum quality of care the community will tolerate.  In addition, a pattern of neglect is not necessary to assert jurisdiction for protection of a child.

When faced with a potentially harmful situation, the court need not wait until harm is done before the court can act.  At the risk of being wrong, the juvenile court is required to protect innocent children who cannot care for themselves.  The paramount concern is the welfare of the child which supercedes the preference for parental custody.  In Interest of G.C., 50 S.W.3d 408 (Mo.App.E.D. 2001).

In addition, the trial court may take jurisdiction over a child for past neglect even if there is no evidence of current neglect.  For example, evidence showing compliance during a following school year is irrelevant where the petition alleges educational neglect for the previous school year.  In Interest of J.B., 58 S.W.3d 575 (Mo.App.E.D. 2001).

Jurisdiction may also be properly assumed for neglect where the mother suffers from a mental illness which adversely affects her ability to parent a premature child.  In Interest of N.B., 64 S.W.3d 907 (Mo.App.S.D. 2002).

Jurisdiction is also properly assumed for neglect where a parent demonstrates erratic behavior as a result of the use of illegal drugs.  In Interest of B.T.O., 91 S.W.3d 745 (Mo.App.W.D. 2002).

Inadequate supervision can result in an administrative finding of neglect under the child abuse/neglect hotline law and therefore, it follows that inadequate supervision would also serve as a ground for assuming jurisdiction over a child for neglect.  Jane Doe v. Department of Social Services, 71 S.W.3d 648 (Mo.App.E.D. 2002).

Substantial evidence supported a finding of neglect in a de novo review proceeding from a  finding of neglect by the Child Abuse and Neglect Review Board after a hotline where a juvenile officer failed to give proper assistance to a juvenile who had been discovered to have attempted suicide and was found hanging by his neck.  Vaughn v. Missouri Department of Social Services, ED84172 (Mo.App.E.D. 4-19-2005).

Section 211.031.1(1), RSMo characterizes certain types of proceedings in which the juvenile court has exclusive original jurisdiction.  The first type is where the parents or other parents legally responsible for the care and support of the child or persons 17 years of age neglect or refuse to provide proper support, education which is required by law, medical, surgical or other care necessary for his or her well being.  Reliance by a parent, guardian or custodian upon remedial treatment other than medical or surgical treatment for a child or person 17 years of age shall not be construed as neglect when the treatment is recognized or permitted under the laws of this state.
Another type of case in which the juvenile court has exclusive original jurisdiction is where the child or person 17 years of age is otherwise without proper care, custody or support.

Another type of neglect cognizable by Section 211.031.1(1), RSMo is where the child or person 17 years of age was living in a room, building or other structure at the time such dwelling was found by a court of competent jurisdiction to be a public nuisance pursuant to Section 195.130, RSMo.

The final type of case cognizable under the abuse/neglect provisions of Section 211.031 is a case where the child or person 17 years of age is in need of mental health services, and the parent is unable to provide access to appropriate mental health services.  This section allows juvenile court intervention and assumption of jurisdiction in a case where the parent is unable to provide access to appropriate mental health services and the child or person 17 years of age is in need of such mental health services.  Section 211.031.1(1)(d), RSMo.

Status Offenses.  

There are only five status offenses in Missouri law.  They are defined in Section 211.031.1(2)(a)-(e), RSMo.  They are (1) truancy, (2) incorrigible, (3) runaway, (4) behavior/association injurious and (5) offenses applicable only to children.  

Truancy.  

To prove truancy, each of the following elements must be proven: (1) child (2) while subject to compulsory school attendance (3) is repeatedly (4) and without justification (5) absent from school. Section 211.031.1(2)(a), RSMo.

Compulsory school attendance is governed by Section 167.031, RSMo.  A parent or guardian is required to enroll his child in school if the child is between the ages of 7 and 16 years.  A child enrolled as early as age 5 is also subject to the compulsory school attendance law.  There are certain exceptions to the compulsory attendance law contained in section 167.031(1), (2) or (3), RSMo.  Those exceptions generally relate to mentally or physically incapacitated children, children between 14 and 16 years of age when legal employment has been obtained and the child is excused by the superintendent, and where a child between 5 and 7 years of age has been dropped from the school’s rolls as a result of a written request by the parent or guardian. 

Incorrigible.  

To prove a case of incorrigibility, there must be proof of each of the following elements: (1) child (2) disobeys reasonable and lawful directions (3) of his parents or other custodian (4) and is beyond their control. Section 211.031.1(2)(b), RSMo.

Runaway.  

To prove runaway, there must be proof of each of the following elements: (1) child (2) is habitually absent from his home (3) without sufficient cause, permission or justification. Section 211.031.1(2)c), RSMo.

Behavior/Association Injurious.  

To prove this status offense, there must be proof of each of the following elements: (1) behavior or association (2) of the child (3) are otherwise injurious to his welfare or to the welfare of others.  Section 211.031.1(2)(d), RSMo.

Offenses Applicable Only to Children.  

To prove this status offense, there must be proof of each of the following elements: (1) child (2) is charged with an offense not classified as criminal (3) or with an offense applicable only to children. Section 211.031.1(2)(e), RSMo.

Delinquency.  

The term delinquency refers to the commission of acts which would be crimes if those acts were committed by adults.  To prove commission of a crime by a juvenile, the juvenile officer is required to prove each and every element of the offense to the same standard of proof as the state would be required to do if an adult were charged with the same offense. Section 211.031.1(3), RSMo.
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An abuse/neglect case usually proceeds in the following order from start to finish.  Each of the items listed will be discussed in detail in the following chapters.

1. Law enforcement officer or physician authorizes 12 hour emergency protective custody.  Rules 111.01a(3) and 111.11.

2. Person taking juvenile into emergency protective custody must immediately notify juvenile officer and make reasonable efforts to notify juvenile’s custodian.  Rule 111.02a.

3. Person taking juvenile into emergency protective custody must make written report to the juvenile officer.  Rule 111.02b.

4. Juvenile taken to juvenile officer.  Rule 111.02f.

5. Upon receipt of notice that law enforcement officer or physician has taken juvenile into emergency protective custody, juvenile officer may release or authorize up to 24 hours (includes time child was in emergency protective custody as authorized by physician or law enforcement officer) temporary protective custody.  Rule 111.12b.  Section 210.125, RSMo.

6. Juvenile officer files petition or motion to modify.  Rules 111.13 and 114.01.

7. Court makes probable cause determination and orders release or protective custody, appoints Guardian ad Litem, and if child kept in protective custody, a protective custody hearing must be held within 3 days excluding Saturdays, Sundays and legal holidays. Rule 111.13. 

Based upon the request for custody, affidavit of efforts or upon any other reports or witness statements presented to the court along with the petition or motion to modify, the court must make a finding that continuation of the child in the home is contrary to the welfare of the child or that placement outside of the home would be in the child’s best interest.  The Adoption and Safe Families Act (ASFA) and Rule 111.13b requires this finding to be in the first court order removing the child from the home.  Failure to include this finding will disqualify the child for reimbursement of costs with federal money.  An after the fact correction is not permissible by any means including, but not limited to a nunc pro tunc order.  The trial court should, also, in this first court order of removal, and based upon the same or other appropriate source documents, make a judicial determination of the reasonable efforts of DFS to prevent removal of the child from the home.  The judicial determination of “reasonable efforts” must be made not later than 60 days after the child is removed from the home, and should be made in the first court order.

8. The court holds protective custody hearing within three days of removal (excluding Saturdays, Sundays and legal holidays).Rule 111.13d.  

If not made previously, the court must make a judicial determination of “reasonable efforts” of DFS to prevent removal of the child from the home as set forth previously.  Rule 111.14f. 

The court is required to consider and make orders on several listed issues.  Rule 111.14g.

9. Court releases juvenile or orders juvenile continued in protective custody pending further proceedings.  Rule 111.14h.  

If not made previously, the court must make a judicial determination of “reasonable efforts” of DFS to prevent removal of the child from the home as set forth previously. 

Notice given to all parties of next hearing date.

10. Juvenile may be released upon a determination that a change of circumstances makes protective custody unnecessary.  Rule 111.15.

11. Service of summons and petition.  Rule 115.01.

12. Subpoena witnesses. Rule 115.07.

13. Appointment of counsel, if required. Rule 116.

14. Adjudicatory hearing must be held within 60 days of removal.  Section 211.032.4.  Rule 119.01b(2).  

The order or judgment assuming jurisdiction must include a judicial determination of the “reasonable efforts” of DFS to prevent removal of the child from the home.  Section 211.183, RSMo.  

Notice to all parties of next hearing date.

15. Submission of social summary.  Rule 119.05.

16. Dispositional hearing must be held within 90 days of removal.  Rule 119.01b(3).

17. Court enters final order/judgment of disposition.  Rules 119.02a(10) and 119.06.  

The judgment of disposition should include a judicial determination as to whether “reasonable efforts” to reunify the family are required or not.  If the court finds reasonable efforts to reunify are not required, the court must hold a permanency hearing within thirty days.  Section 211.183, RSMo.  

Notice to all parties of next hearing date.

18. Dispositional review hearings every 90 to 120 days for the first year after removal, and as often as necessary thereafter, but at least every 6 months thereafter.  Note that the review hearing after the first permanency hearing is called a “post-permanency review hearing.”  Rule 119c.  

A permanency hearing must be held within twelve months of the date of the child’s initial placement in foster care.  Section 210.720, RSMo.  

Thereafter, permanency hearings must be held at least annually.  Id.  At each permanency and each review hearing, the court should make a judicial determination of the reasonable efforts of DFS to finalize the permanency plan.

19. If the court is attempting reunification, a mandatory termination of parental proceeding shall be filed at such time as the child has been in foster care for at least fifteen of the most recent twenty-two months unless an exception to the mandatory filing requirement exists.  Section 211.447.3, RSMo. 
If at any point the court determines that reasonable efforts to reunify the family are not required, a permanency hearing must be held within thirty days of such finding and a termination of parental rights petition must be filed within sixty days after such finding.

20. As long as the child remains under the jurisdiction of the court, annual permanency hearings must be held on or before the anniversary date of the child’s initial placement in foster care.  Post-permanency review hearings should be held as often as required to insure that the plans for the child are being carried out as required but at least every 6 months after the first year.
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A juvenile may be taken into custody generally as follows:  

(1) pursuant to an order of the court, 

(2) pursuant to the laws of arrest applicable to adults if being taken into detention, 

(3) by a law enforcement officer or physician in certain abuse/neglect cases, or 

(4) by a juvenile officer in certain abuse/neglect cases.  Rule 111.01a.

Order of Court

This ground usually refers to a court order which has already been issued before the juvenile is taken into judicial custody.  The most common way in which this ground is utilized is when the court has issued a capias (which some circuits refer to as a “pick up order” or an “order to take juvenile into judicial custody”).  See Rule 128.01. Rule 111.01a(1).

Pursuant to Laws of Arrest Applicable to Adults

This ground is usually utilized when the juvenile is being taken into custody for the commission of a crime or for a status offense.  It should be noted that this ground applies only if the juvenile is being taken into detention, and since detention implies status or delinquency, this ground is not applicable to abuse/neglect cases. Rule 111.01a(2).

By a Law Enforcement Officer or Physician

This ground applies in abuse/neglect cases.  A law enforcement officer or physician can authorize 12 hour emergency protective custody pursuant to Rules 111.01a(3) and 111.11.  To utilize this ground, the law enforcement officer or physician must have: 

(1) reasonable cause 

(2) to believe the juvenile is in imminent danger 

(3) of suffering serious physical harm or threat to life 

(4) that may occur before a court could issue a protective custody order or before a juvenile officer could take the juvenile into temporary protective custody. Rule 111.01a(3).

Juvenile Officer

The juvenile officer may take the juvenile into 24 hour temporary protective custody in abuse/neglect cases.  In order to do so, the juvenile officer must: 

(1) have reasonable cause 

(2) to believe the juvenile is without proper care, custody or support and 

(3) that temporary protective custody is necessary to prevent personal harm to the juvenile. Rule 111.01 a

(4).  Note that there is no direct statutory authority for this and the sole direct basis is the Rule.  It is suggested that the juvenile officer who exercises this discretionary power do so only if necessary after applying the same standard as applicable to a law enforcement officer or physician, as set forth above, the so-called imminent danger standard.

Temporary protective custody shall not exceed 24 hours.  Section 210.125, RSMo.  It should be noted that the statute does not distinguish between emergency protective custody and temporary protective custody as does Supreme Court Rule.  Thus, the combined time authorized by a law enforcement officer or physician as set forth previously and the juvenile officer may not exceed 24 hours.  Pursuant to Rule 111.13b, and upon written motion and upon good cause shown, the court may extend temporary protective custody for a period not to exceed 24 hours.

The taking of a juvenile into judicial custody whether for abuse/neglect or status/ delinquency is not considered an arrest. Rule 111.01b.  Please note, however, that if the juvenile is being taken into judicial custody in connection with delinquency and the juvenile resists, the juvenile can be charged with resisting arrest.

Jurisdiction of the court attaches when the juvenile is taken into judicial custody.  Rule 111.01c.

A child may not be removed prior to the end of the official school day to place the child in foster care unless a court order specifies that the child may be removed from school.  Section 210.760. 
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There are two types of judicial custody: (1) protective custody and (2) detention.

Protective Custody

Protective custody is the taking of a juvenile into judicial custody in connection with abuse/neglect proceedings. Rule 110.05a(22).

Detention

Detention is the taking of a juvenile into judicial custody in connection with a status or delinquency case. Rule 110.05a(6).

In the same way in which it was necessary to classify the type of case or referral being received by the juvenile officer in order to know which set of procedures governs or controls the specific case, it is necessary to understand the distinction between the two types of judicial custody.  Often, Supreme Court rules make reference to detention or protective custody and the juvenile officer must be aware that when the term detention is used the rule applies to only status or delinquency cases and when the term protective custody is used the rule applies only to abuse/neglect cases.  

Protective custody is further divided into “emergency protective custody”, which is a 12 hour period which can be authorized only by a law enforcement officer or a physician, or “temporary protective custody” which is a 24 hour period which can only be authorized by a juvenile officer. Rules 111.11 and 111.12.

Whether the case is abuse/neglect on the one hand, or status/delinquency on the other hand, will determine the procedures applicable to the case and will further determine the type of custody the juvenile will be placed in if the juvenile is taken into custody.
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Status/Delinquency

Secure detention at the detention facility may be utilized for delinquency.  Secure detention may be utilized for status only under very limited circumstances.  In addition to the detention facility, a juvenile may be placed in a shelter care facility subject to supervision of the court, a suitable place maintained by an association which provides for the care and protection of children or any other suitable custody as the court may direct.  Rule 111.03.  No person under 17 years of age, except a juvenile who has been transferred to a court of general jurisdiction for prosecution as an adult shall be detained in a jail or other adult detention facility.  A traffic court judge may, however, request the juvenile court to order commitment of a person under 17 years of age to a juvenile detention facility.  Section 211.033, RSMo.

Abuse/Neglect

A child in protective custody must never be placed in secure detention or a facility which is for the housing of delinquent or status offenders.  Remember that a child in protective custody is in said custody for the child’s protection as a result of wrongful acts or omissions of the custodian(s).  Thus, foster care, residential care for abused and neglected children, or some other suitable care, such as a relative, are the more appropriate options for the placement of abused and neglected children.  Generally, such children will be placed in the temporary legal custody of the Division of Family Services who shall then find a suitable placement. Rule 111.11.

Relatives must be given foster care placement unless a court has determined that placement with the relative is contrary to the best interests of the child.  Relative is defined as a person related to another by blood or affinity within the third degree.  Section 210.565.  If the court finds placement with the relative contrary to the child’s best interests, the court is required to make specific findings on the record detailing the reasons why the child should be placed with persons other than relatives.  Also, age of the relative is not to be the only factor considered in the placement decision.  Section 210.565.  Note that no child may be reunited with a parent or returned to a home in which the parent or any person residing therein has pleaded guilty to, or been found guilty of, certain crimes including certain sex crimes.  Sections 210.117, 211.038, 452.375 and 452.400, RSMo.  

Section 211.037 requires that a child be promptly returned to a “non-offending parent” if a preponderance of evidence shows that only one parent is the subject of an investigation, and if the non-offending parent has no history of criminal behavior, substance abuse, child abuse or neglect, domestic violence, stalking, full orders of protection within the past five years, and provided the offending parent is either not in the home because the parents live separately, or the offending parent has been removed from the home and the non-offending parent agrees to cooperate, and in fact complies with court orders.

Where placement in foster care results in the child having to change schools, school records are to be forwarded to the new school.  Upon request of the foster family, the GAL or the volunteer advocate, and whenever possible, the child shall be permitted to attend the same school the child was in prior to the removal.  Section 211.032.7.
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Generally, whoever takes the juvenile into judicial custody must: 

(1) give notice, 

(2) file a written report and 

(3) release the juvenile or deliver the juvenile to the juvenile officer.

Miranda Warnings

When a juvenile is taken into custody by a juvenile officer or law enforcement officer, with or without a warrant, for either a status offense or an act of delinquency, Miranda warnings must be given.  Section 211.059, RSMo.

Notice

Any person taking a juvenile into judicial custody (whether for abuse/neglect or status/delinquency), must immediately notify the juvenile officer and make reasonable efforts to notify the juvenile’s custodian(s).  Reasonable efforts means those efforts an ordinarily careful, prudent and diligent person would make under the same or similar circumstances.  Rule 110.05 a(23).  Reasonable efforts would of course include giving actual notice by orally communicating to the custodian(s) or hand delivering a written notice that the juvenile was taken into judicial custody.  If actual notice is not possible under the circumstances, then notice by telephone directly to the custodian(s) is preferred and if that is not available, notice by telephone to a relative or friend who can get a message to the custodian(s) would be the next choice.  In general, the juvenile officer or the person taking the child into judicial custody must give the best notice possible under the circumstances.

In addition, Section 210.760 requires the Division to notify the child’s parents or legal guardians if the child has been placed in foster care.  The section further requires the Division to work with the parent in an effort to return the child to the natural home if possible.

Upon removal, the Division must arrange a family support team meeting within 24 hours.  Section 210.762.

Written Report

Any person taking a juvenile into judicial custody must make a written report to the juvenile officer.  Rule 111.02b requires that the report contain: 

(1) why the juvenile was taken into judicial custody and 

(2) if the juvenile was not released, why the juvenile was not released.  This of course is the minimum which should be in such a referral.  Other suggested information would include the juvenile’s full name, age, date of birth, sex, physical description, full residence address including county, name, address and telephone number  of custodian(s) the facts and circumstances surrounding the event including the names, addresses and telephone numbers of any persons who have information or who could be witnesses.

Release

Rule 111.02c provides that a juvenile taken into judicial custody shall be released and shall not remain in custody unless: 

(1) the court has ordered the juvenile into detention, 

(2) the juvenile officer has authorized 24 hour temporary detention, 

(3) 12 hour  emergency protective custody has been authorized by a law enforcement officer or physician, or 

(4) 24 hour temporary protective custody has been authorized by the juvenile officer.

Since it is presumed that juvenile is to be released, there are certain rules regarding release which must be observed.  When a juvenile is taken into judicial custody but released, the release must be made to either: 

(1) the juvenile’s custodian(s) or 

(2) some other “suitable person.” Rule 111.02c.  Note that no child may be reunited with a parent or returned to a home in which the parent or any person residing therein has pleaded guilty to, or been found guilty of, certain crimes including certain sex crimes.  Sections 210.117, 211.038, 452.375 and 452.400, RSMo.  Section 210.482 authorizes background checks when emergency placements are necessary due to the unexpected absence of the parents.  Emergency placement is defined as placing the child in the home of a private individual, including neighbors, friends or relatives as a result of the sudden unavailability of the primary caretaker.  

Relatives must be given foster care placement unless a court has determined that placement with the relative is contrary to the best interests of the child.  Relative is defined as a person related to another by blood or affinity within the third degree.  Section 210.565.  If the court finds placement with the relative contrary to the child’s best interests, the court is required to make specific findings on the record detailing the reasons why the child should be placed with persons other than relatives.  Also, age of the relative is not to be the only factor considered in the placement decision.  Section 210.565.

Section 211.037 requires that a child be promptly returned to a “non-offending parent” if a preponderance of evidence shows that only one parent is the subject of an investigation, and if the non-offending parent has no history of criminal behavior, substance abuse, child abuse or neglect, domestic violence, stalking, full orders of protection within the past five years, and provided the offending parent is either not in the home because the parents live separately, or the offending parent has been removed from the home and the non-offending parent agrees to cooperate, and in fact complies with court orders.

In connection with the release, the court or the juvenile officer may impose conditions relating to the activities of the juvenile and the person to whom the juvenile is released.  The court must be notified of those conditions and the juvenile must be notified that failure to adhere to those conditions may result in more restrictive conditions or the detention of the juvenile.  In addition, the person to whom the juvenile is released may be required to sign a written promise to produce the juvenile. Rule 111.02d and e.

If a juvenile is not released, the juvenile must be delivered to the detention facility (if the juvenile is taken into detention) or to a person or agency authorized to have protective custody (if taken into protective custody).  If the juvenile is taken into protective custody the parties must be notified of their right to request a protective custody hearing. Rules 111.02f and g and 111.13c See also Section 211.061, RSMo..

 XE "Welfare” " \* MERGEFORMAT 

 XE "Under ASFA " \* MERGEFORMAT 

 XE "Tunc " \* MERGEFORMAT 

 XE "Total:24 " \* MERGEFORMAT 

 XE "Total " \* MERGEFORMAT 

 XE "Support:court’s " \* MERGEFORMAT 

 XE "Support " \* MERGEFORMAT 

 XE "Sundays " \* MERGEFORMAT 

 XE "Section 211.032 " \* MERGEFORMAT 

 XE "Section 210.125.4 " \* MERGEFORMAT 

 XE "Section 210.125, RSMo " \* MERGEFORMAT 

 XE "Section 210.125 " \* MERGEFORMAT 

 XE "Saturdays:excluding " \* MERGEFORMAT 

 XE "Saturdays " \* MERGEFORMAT 

 XE "Safe Families Act:1997 " \* MERGEFORMAT 

 XE "Safe Families Act " \* MERGEFORMAT 

 XE "Rules 111.13 " \* MERGEFORMAT 

 XE "Rules 111.02c " \* MERGEFORMAT 

 XE "Rule 111.14h " \* MERGEFORMAT 

 XE "Rule 111.14g " \* MERGEFORMAT 

 XE "Rule 111.14e " \* MERGEFORMAT 

 XE "Rule 111.14d " \* MERGEFORMAT 

 XE "Rule 111.14c " \* MERGEFORMAT 

 XE "Rule 111.14b " \* MERGEFORMAT 

 XE "Rule 111.14a " \* MERGEFORMAT 

 XE "Rule 111.13d " \* MERGEFORMAT 

 XE "Rule 111.13b " \* MERGEFORMAT 

 XE "Rule 111.13a " \* MERGEFORMAT 

 XE "Rule 111.12c " \* MERGEFORMAT 

 XE "Rule 111.11b " \* MERGEFORMAT 

 XE "Rule 111.02 " \* MERGEFORMAT 

 XE "Rule 111 " \* MERGEFORMAT 

 XE "Protective Custody Hearing " \* MERGEFORMAT 

 XE "Procedures Necessary To Keep Juvenile In Protective Custody " \* MERGEFORMAT 

 XE "P.L. " \* MERGEFORMAT 

 XE "Nunc " \* MERGEFORMAT 

 XE "Litem " \* MERGEFORMAT 

 XE "Juvenile’s:inform " \* MERGEFORMAT 

 XE "Juvenile’s " \* MERGEFORMAT 

 XE "Inform:juvenile’s " \* MERGEFORMAT 

 XE "Inform " \* MERGEFORMAT 

 XE "Indian Child Welfare Act " \* MERGEFORMAT 

 XE "Indian " \* MERGEFORMAT 

 XE "Hour Temporary Protective Custody " \* MERGEFORMAT 

 XE "Hour Emergency Protective Custody " \* MERGEFORMAT 

 XE "Guardian:appoint " \* MERGEFORMAT 

 XE "Guardian " \* MERGEFORMAT 

 XE "GAL " \* MERGEFORMAT 

 XE "Family Services:Division " \* MERGEFORMAT 

 XE "Family Services " \* MERGEFORMAT 

 XE "Excluding:Saturdays " \* MERGEFORMAT 

 XE "Excluding " \* MERGEFORMAT 

 XE "Efforts” " \* MERGEFORMAT 

 XE "Division:Family Services " \* MERGEFORMAT 

 XE "Division " \* MERGEFORMAT 

 XE "DFS " \* MERGEFORMAT 

 XE "Court’s:support " \* MERGEFORMAT 

 XE "Court’s " \* MERGEFORMAT 

 XE "Courts:abuse/neglect " \* MERGEFORMAT 

 XE "Courts " \* MERGEFORMAT 

 XE "Child’s " \* MERGEFORMAT 

 XE "CASA " \* MERGEFORMAT 

 XE "ASFA " \* MERGEFORMAT 

 XE "Appoint:Guardian " \* MERGEFORMAT 

 XE "Appoint " \* MERGEFORMAT 

 XE "Adoption " \* MERGEFORMAT 

 XE "Abuse/Neglect:court " \* MERGEFORMAT 

 XE "Abuse/Neglect " \* MERGEFORMAT 

 XE "24:total " \* MERGEFORMAT 

 XE "1997:Safe Families Act " \* MERGEFORMAT Procedures Necessary To Keep Juvenile In Protective Custody

As stated previously, a juvenile may be taken into protective custody in connection with abuse/neglect only by a law enforcement officer or physician (12 hour emergency protective custody) or by a juvenile officer (24 hour temporary protective custody).  Rules 111.11 and 111.12.  Section 210.125, RSMo does not distinguish two types of protective custody as does Rule 111.  Thus, protective custody as taken by either a law enforcement officer, a physician or a juvenile officer is called temporary protective custody under Section 210.125.  Pursuant to Section 210.125.4, temporary protective custody shall not exceed 24 hours.  Thus, the maximum time a juvenile may be held in protective custody prior to obtaining the first court order is a total of 24 hours.

The person taking the juvenile into either type of protective custody must immediately notify the juvenile officer and make reasonable efforts to notify the custodian(s) and make a written report to the juvenile officer stating why the juvenile was taken into judicial custody and if the juvenile is not released, why the juvenile was not released. Rule 111.02.

Once taken into protective custody, it is again presumed the juvenile will be released unless: 

(1) 12 hour emergency protective custody has been authorized by a law enforcement officer or physician, 

(2) 24 hour temporary protective custody has been authorized by a juvenile officer, or 

(3) protective custody has been authorized by the court. Rule 111.02c(3).

12 Hour Emergency Protective Custody

A law enforcement officer or physician may authorize 12 hour emergency protective custody if there is: 

(1) reasonable cause 

(2) to believe that the juvenile is in imminent danger of suffering serious physical harm or threat to life 

(3) that may occur before a court could issue a protective custody order or before a juvenile officer could take the juvenile into temporary protective custody. Rule 111.11.

The person taking emergency protective custody of a juvenile must immediately notify the juvenile officer and the Division of Family Services and make a reasonable attempt to advise the custodian(s).  Within twelve hours, said person must file a written report with the juvenile officer that sets forth the identity of the juvenile and the facts and circumstances which gave such person reasonable cause to believe there was imminent danger of serious physical harm or threat to life of the juvenile. Rule 111.11b.

Thereafter, the juvenile must be conveyed to the juvenile officer who may either release the juvenile pursuant to Rule 111.02 or who may authorize 24 hour temporary protective custody of the juvenile.

24 Hour Temporary Protective Custody.  

The juvenile officer may authorize 24 hour temporary protective custody only if there is: 

(1) reasonable cause to believe the juvenile is without proper care, custody or support and 

(2) that temporary protective custody is necessary to prevent personal harm to the juvenile.  Rule 111.12.

If the juvenile officer authorizes 24 hour temporary protective custody, the juvenile officer must notify the court as soon as practicable. Rule 111.12c.

During the first 24 hour period of temporary protective custody, the juvenile officer must obtain from the investigating authorities (usually the Division of Family Services assisted by law enforcement and possibly intervening medical or hospital professionals) sufficient information to file a petition or motion to modify.  This is necessary because retention of the juvenile in protective custody after the first 24 hours is not permissible unless a petition or motion to modify has been filed.  The juvenile officer must have in place a procedure whereby information is submitted to the juvenile officer so that there is sufficient time left in the 24 hour period for the preparation of the petition or motion to modify and the presentation of same, together with records, reports and statements, to the judge if further temporary custody is desirable.

When the court is informed that the juvenile is in protective custody, the court can either release the juvenile pursuant to Rule 111.02, or the court may order protective custody pending further proceedings.  In order to enter an order of protective custody, the court must: 

(1) find that a petition or motion to modify has been filed 

(2) make a determination by the court that probable cause exists to believe that the juvenile is without proper care, custody or support because the facts specified in the petition or motion to modify bring the juvenile within the jurisdiction of the court for abuse/neglect and 

(3) find that the conditions requiring protective custody continue to exist.  Rule 111.13a.

Whether the juvenile is retained in protective custody or not, at this time the court must appoint a Guardian ad Litem. Rule 111.13b.   In addition, the court must make a determination in this initial order as to whether continuation of the juvenile in the home is contrary to the welfare of the juvenile.  Rule 111.13b.  The court may then release the juvenile pursuant to Rule 111.02 or order the juvenile continued in protective custody.  Rule 111.13b.

If the juvenile is continued in protective custody, a protective custody hearing must be held within three days of removal, excluding Saturdays, Sundays and legal holidays.  Rule 111.13d.  Notice of the protective custody hearing must be given in orally or, if possible, in writing. Rule 111.14a.

Pursuant to the Adoption and Safe Families Act of 1997, P.L. 105-89 (ASFA), the court must, in the first court order removing a child from the home, make a judicial determination that continuation of the child in the home is contrary to the welfare of the child or that placement would be in the child’s best interest.  Omission of this judicial determination cannot be corrected by any subsequent order including, but not limited to, a nunc pro tunc order.  Failure to include this finding in the first court order authorizing removal of the child from the home will forever disqualify the child from federal reimbursement for the cost of foster care placement.

In addition to the “contrary to welfare” finding set forth previously, the trial court should also make a judicial determination of the reasonable efforts of the Division to prevent removal of the child from the home.  ASFA requires this finding be made no later than 60 days from the date the child is removed from the home, however, the best practice is to make the reasonable efforts findings in the first order.  If not, the reasonable efforts findings should be made in the order issued after the mandatory protective custody hearing.  Because of continuances for various reasons, the adjudicatory hearing may not be held within the first 60 days, especially in some rural circuits that have juvenile court only once per month.  Thus, the judicial determination that DFS has made “reasonable efforts” to prevent removal of the child from the home should be made in the very first court order in addition to the “contrary to welfare” finding described herein.  Note that Section 211.032 requires the adjudicatory hearing to be held within the first 60 days of removal, however.

Under ASFA, the court is permitted to incorporate other documents in the court order to support the judicial determination of “contrary to welfare” and “reasonable efforts” described herein.  Thus, in addition to the petition or motion to modify, in child abuse/neglect cases, the juvenile officer should, at the time of requesting the first court order, submit to the court an affidavit of efforts, the request for protective custody and any other reports, witness statements or other information which would support the court’s finding that continuation of the child in the home is contrary to the welfare of the child, and the court’s finding that the Division has engaged in reasonable efforts to prevent the need for removal of the child from the home.  Such source documents should be referred to in the court order and be attached to the court order.

It should be noted that the Division is deemed to have made reasonable efforts to prevent removal of the child from the family home in the event of an emergency requiring immediate removal of the child.  In such circumstances, either the attachments or the court order itself should specifically and factually describe the exact nature of the emergency including why the child should not be able to safely remain in the home.

Protective Custody Hearing

The court shall hold a protective custody hearing within three days of the removal excluding Saturdays, Sundays and legal holidays.  Rule 111.13d.  Notice of the protective custody hearing shall be given orally or, if possible, in writing.  Rule 111.14a.  However, inability to give the notice does not prevent the court from conducting the hearing.  Rule 111.14b.  

The hearing may be continued for up to 14 days from the date of removal upon motion of any party or the court.  Any continuance shall be supported by written findings or specific findings on the record detailing the extenuating circumstances justifying the continuance.  Rule 111.14c.

The protective custody hearing shall be held on the record, and the procedure to be followed at the hearing may be as formal or informal as the court considers appropriate, consistent with constitutional and statutory requirements.  The court may take testimony or receive evidence.  Written reports or social records offered to the court shall be available to all parties at or prior to the protective custody hearing.  Rule 111.14e.

When the court convenes the hearing, the court must inform the juvenile’s parents or custodian of the right to counsel.  Rule 111.14d.

Just as in the case of a detention hearing, the court in this case makes its probable cause determination upon a review of the petition or motion to modify and the reports, records or statements submitted by the court when its order under Rule 111.13 is entered.  Accordingly, at the protective custody hearing, there is no need for the court to make a probable cause determination.  

At the protective custody hearing, the court shall determine and make findings on 

(1) whether the juvenile can safely return home immediately and 

(2) whether the Division has made reasonable efforts to prevent or eliminate the need for removal of the juvenile from home or whether an emergency required the juvenile to be taken into protective custody, and thereby the Division is deemed to have made reasonable efforts, and 

(3) whether continuation of the juvenile in the home is contrary to the juvenile’s welfare.  Rule 111.14 f.  

The court shall also consider and make appropriate orders on the following issues: 

(1) appointment of a GAL, 

(2) appointment of a CASA, 

(3) appointment of counsel for the parents, 

(4) appointment of a GAL for the parents, 

(5) whether paternity has been established, 

(6) whether any absent parent has received notice of the hearing, 

(7) whether there are appropriate relatives to care for the child, 

(8) whether the proposed placement is the most appropriate placement and is consistent with the best interests of the child, 

(9) visitation, 

(10) whether disruption of the child’s school can be avoided, 

(11) whether the juvenile has special needs and if services can be offered immediately, 

(12) whether the Division has offered services to the parents, and 

(13) whether the child is an Indian child as defined by the Indian Child Welfare Act.  Rule 111.14g.  

After the protective custody hearing, the court must either order the juvenile released pursuant to Rule 111.02 or order the juvenile continued in protective custody pending further proceedings.  Rule 111.14h.

Under ASFA, and if not already made, the court should make the “contrary to welfare” finding described previously, and a judicial determination of reasonable efforts made by the Division to prevent the removal of the child from the home.  This “reasonable efforts” determination must be made within 60 days of the initial placement of the child in foster care.
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A juvenile in protective custody may be released upon change of circumstances making protective custody unnecessary.  Rule 111.15.

A written request must set forth the changed circumstances and may be filed by the juvenile, the custodian(s), the Guardian ad Litem or the juvenile officer.  Rule 111.15b.

The court may grant or deny the request without hearing or may order a hearing be held at a date, time and place as determined by the court.  If a hearing is ordered, notice must be given to the juvenile, the custodian(s) or counsel, the Guardian ad Litem and the juvenile officer prior to the hearing.  The court may grant the request and release the juvenile to the custodian(s) or other suitable person or the court may deny the request and continue the juvenile in protective custody. Rule 111.15c.
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The term “parties” refers to those persons who are authorized to participate in the proceedings, receive copies of papers filed with the court, receive social summaries, be present at hearings, be represented by counsel and to call witnesses and cross-examine witnesses presented by the other parties.

The juvenile officer must be able to identify those persons who are parties because generally the parties must be named in the petition, which is the first document filed in many juvenile cases.  In addition, parties are entitled to receive copies of the petition by being served a summons in the manner provided by law.  In order to arrange all of these matters, the juvenile officer must understand who qualifies as a party.

Rule 110.05a defines the term “party” as 

(1) the juvenile, 

(2) the juvenile’s custodian(s), 

(3) the juvenile officer and 

(4) any other person named by statute or court order as a party.  Rule 110.05a

(5) defines the term “custodian” as a parent, guardian of the person and any person having legal or actual custody of the juvenile.  This would include the Children’s Division in those cases where the Division has legal custody.  Foster parents, however, are not parties and therefore are not entitled to receive copies of the paperwork, nor are they entitled to participate in the hearings by calling witnesses or cross-examining the witnesses of the other parties.

The current foster parents of a child, or any pre-adoptive parent or relative currently providing care for the child, shall be provided with notice of, and an opportunity to be heard in, any permanency or other review hearing to be held with respect to the child.  Section 211.171.3, RSMo.  This provision does not require that the foster parent, pre-adoptive parent or relative providing care for the child be made a party to the case.  Id.  Note also that this section applies only to review and permanency hearings.

A grandparent shall have a right to intervene in any proceeding initiated pursuant to Chapter 211 RSMo., in which the custody of a grandchild is in issue, unless the juvenile judge decides, after considering a motion to intervene by the grandparent, that such intervention is against the best interest of the child.  Section 211.177.1, RSMo.  The right of the grandparent to intervene terminates upon the adoption of the child, except where the child is adopted by a step-parent, another grandparent or other blood relative.  Section 211.177.2, RSMo.

The juvenile officer has the burden of proving that intervention by grandparents would be against the best interest of the child.  In Interest of L.J.H., 67 S.W.3d 751 (Mo.App.S.D. 2002).  In this case, evidence adequately established that intervention is not in the best interests of the child where the child had significant physical injuries of which the grandparents should have been aware, and that grandparents failed to protect the child by not taking action when the grandparents should have known of the abuse.  Id.

Even after termination of parental rights has been granted, but where no adoption has yet occurred, the grandparent may still intervene in the ongoing juvenile custody case pursuant to Section 211.177, unless such intervention is against the best interests of the child.  In Interest of C.M.D., 18 S.W.3d 565 (Mo.App.W.D. 2000).  A termination of parental rights proceeding under Chapter 211, however, is not a juvenile custody determination under Section 211.031, and accordingly, a grandparent does not have a right to intervene in a Chapter 211 termination of parental rights proceeding and the provisions of Section 211.177 do not apply.  In Interest of C.M.D., 18 S.W.3d 556 (Mo.App.W.D. 2000).

Once a grandparent establishes entitlement to intervene, the burden shifts to the party seeking to prevent intervention to show that intervention is against the best interests of the child.  In Interest of M.B., 91 S.W.3d 122 (Mo.App.E.D. 2002).  In this case, evidence that the grandmother had been investigated and determined not to be suitable as a placement for the child, that father constituted a continued risk to the child and that grandmother would allow father access to the child was sufficient to show that intervention was against the best interests of the child.  Id.  The fact that the child had been injured on two separate occasions while in DFS custody was not sufficient to rebut evidence showing that it would be against the child’s best interests for grandmother to intervene.  Id.

A motion to intervene in an adoption case which alleges that interveners are members of a federally recognized Indian Tribe meets the criteria for intervention as a matter of right under the “interest” test of Rule 52.12 (a)(2).  In this case, interveners had a sufficient concern in the outcome of the adoption to satisfy the “interest” test because interveners have a legal right to a preference in the case because of the Indian Child Welfare Act.  Id.  It follows that the same reasoning would apply to an intervention at the foster care placement stage as well
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Rule 114.01 and Section 211.091, RSMo specify the format and requirements for the contents of a petition.  The caption must state:

In the Interest of: _________________,

 (Male)(Female), Age __________.

The petition must state the name, date of birth and residence of the juvenile.

The petition must also state the name and residence of 

(1) the juvenile’s parents, 

(2) the juvenile’s legal guardian, if there be one, 

(3) the person or agency in whose custody the juvenile may be, 

(4) the juvenile’s nearest relative, if no parents or guardian be known and 

(5) the juvenile’s spouse, if any.

The petition must also state facts which bring the juvenile within the jurisdiction of the court including the date, place and manner of the acts alleged and the law or standard of conduct if any allegedly violated by the acts together with any other pertinent data or information.

In general, to allege abuse/neglect, the petition should track and follow the appropriate jurisdictional ground under Section 211.031, RSMo as well as the definitions of abuse or neglect in Section 210.110, RSMo.

If alleging a status offense, the allegation should track the required elements of proof of the particular status offense in Section 211.031, RSMo.

If delinquency, the juvenile officer should utilize the book Missouri Approved Charges- Criminal and the juvenile officer should merely follow the charging language for the particular crime in question.  It should be noted that Missouri Approved Charges-Criminal is written to assist a prosecuting attorney in drafting a criminal charge in an adult criminal matter.  The language should be tracked exactly and no element or word should be left out.  The only change which should be made in juvenile court when alleging a crime is that the allegations should begin with the phrase as follows:

“The juvenile has committed acts which, if committed by an adult would constitute the Class ____ Felony/Misdemeanor of _______, in violation of Section _______, RSMo in that on or about the ___ day of _________, 19_____, in the County of _______________, State of Missouri, the juvenile did _________________________.

A deputy juvenile officer is permitted to sign an original petition and an amended petition. In Interest of T.L.C., 553 S.W.2d 556 (Mo.App. 1977).  

After the petition is prepared and signed, it is filed in the office of the clerk of the Family Court/Circuit Court Juvenile Division.

Extreme care must be used in writing a petition in juvenile court because if an allegation is omitted then the petition “fails to state a claim.”  In this event the petition is insufficient to vest the juvenile court with jurisdiction and all acts of the court thereafter are void.

In order to vest the juvenile court with jurisdiction, the petition must satisfy constitutional due process requirements as well as Section 211.091.2, RSMo.  Constitutional due process requires that a petition give that notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and to afford them an opportunity to present objections.  A neglect petition couched in the statutory language of Section 211.031.1(1) is sufficient to vest the juvenile court with jurisdiction and satisfies both the pleading requirements of Section 211.091 RSMo and constitutional due process.

Rule 114.01 contains more stringent pleading requirements, but failure to comply with these more stringent pleading requirements does not operate to deprive the juvenile court of jurisdiction.  In Interest of A.A.R., 71 S.W.3d 626 (Mo.App.W.D. 2002).  Further, a juvenile may not be adjudicated for an uncharged offense even if the evidence of that offense comes from the juvenile’s own testimony during the hearing because lack of notice and inability to prepare a defense violates the juvenile’s right to due process of law.  In Interest of J.D.B., 2 S.W.3d 195 (Mo.App.W.D. 1999).

The juvenile court is not deprived of jurisdiction where evidence of sexual abuse is admitted at the dispositional hearing despite the fact that no allegation of sexual abuse was alleged in the petition.  In that case, the petition made other allegations of neglect and those allegations were specifically pleaded and complied with the requirements of constitutional due process and Section 211.091.2, RSMo.  Jurisdiction was properly assumed.  Thus, the trial court did not lose jurisdiction when it heard, at the dispositional stage, evidence related to allegations of sexual abuse of the child.  In Interest of D.K.S., Op.No. WD61907 (Mo.App.W.D. 6-17-2003).

The petition may be amended by leave of court at any time.  Rule 114.02.  In order to accomplish an amendment, a motion for leave to file amended petition must be filed and the court should “grant leave” by signing an order sustaining the motion for leave to file amended petition.

A petition may be dismissed by the juvenile officer, however, Section 211.091.4, RSMo requires that the juvenile officer assess the impact of the dismissal on the best interests of the child and take all action practicable to minimize any negative impact.  The dismissal of a petition without prejudice does not bar a subsequent petition asking the juvenile court to assume jurisdiction over a child alleging the same issue which was addressed in the previous petition which was dismissed without prejudice.  In Interest of R.G., 885 S.W.2d 757 (Mo.App. 1994).
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Rule 117 contains rules which are applicable to all hearings.

Presence and Exclusion of Parties

The juvenile and custodian(s) have a right to be present at all times during any hearing.  When a juvenile or custodian(s) fail to appear after proper service or notice has been made the court may commence the hearing without their presence except that the case may not proceed without the presence of the juvenile if the matter being heard is a motion to dismiss to allow the juvenile to be prosecuted as an adult or if the matter being heard is a hearing on the petition or motion to modify alleging status or delinquency.  Where a juvenile is charged with a status or delinquency offense and has an appointed attorney, and was released from detention on the condition that the juvenile reappear for trial on a date certain, and where the juvenile and custodian each fail to appear, the trial court erred by proceeding to hold the trial in the absence of the juvenile even though the juvenile’s appointed counsel was present and able to cross-examine each witness.  In Interest of S.H., 75 S.W.3d 286 (Mo.App.E.D. 2002).

The court may exclude the juvenile from the hearing where it appears that exclusion is in the best interests of the juvenile except that the juvenile may not be excluded from a hearing on a motion to dismiss to allow the juvenile to be prosecuted as an adult or a hearing on the petition alleging status or delinquency.

The court may exclude the juvenile’s custodian(s) from any part of the hearing where it appears that exclusion is in the best interests of the juvenile.

Factors to Consider

In determining whether to proceed without the presence of the juvenile or custodian(s), the court shall consider, among other things, the age and emotional maturity of the juvenile, relationship between the juvenile and custodian(s), the nature and probable value of the evidence that may be presented, and whether the juvenile or custodian(s) have expressly requested to be present during the hearing or during the presentation of evidence.

The court may, in any event, exclude unruly or disruptive persons where exclusion is necessary to the orderly conduct of court proceedings.

After the hearing is commenced with the juvenile present, subsequent voluntary absence of the juvenile shall not prevent the court from conducting the hearing to a conclusion.

Admissions to Hearings

The court may admit to hearings persons with a direct interest in a given case or in the work of the court.  The court may also exclude any persons from hearings.  In State ex rel., St. Louis Post-Dispatch v. Garvey, ED85879 (Mo.App.E.D. 5-3-2005), the court granted juvenile’s motion to close all proceedings in a case where the juvenile was charged with murder in the first degree.  The reason alleged in the motion was that the presence of media would  have an adverse affect on the care and treatment of the juvenile.  The court also noted that mother’s ability to assist in the juvenile’s defense would be hampered by media in the courtroom.  

Relator sought a writ to prevent the proceedings from being closed.  The court held that 211.171, while providing that juvenile cases are generally closed, are to be open where the juvenile is charged with a class A or B felony.  The statute supercedes Rule 117.02, which provides that the court may exclude persons “except as otherwise provided by law. . . .”  In addition, the standard established by the U.S. Supreme Court for closing criminal cases has not been met.  That standard requires the court to find that 

(1) there is a substantial probability that publicity will prejudice the defendant’s right to a fair trial that closure would prevent, and 

(2) reasonable alternatives to closure cannot adequately protect the defendant’s fair trial rights.  Id.  

Finally, 211.171 addresses procedures to be followed at “the hearing” and this means the adjudicatory hearing.  Thus, the court held that the adjudicatory hearing must be open, but the court may close other hearings, including the status conference.  Id.

Record of Proceedings

A complete record of all testimony shall be kept by stenographic reporting, by mechanical or electronic device, or some combination thereof.  Exhibits and other tangible evidence shall be preserved by the party offering the same unless otherwise directed by the court.

Burden of Proof

The juvenile officer has the burden of proof.  If a juvenile is charged with a crime, the juvenile officer must prove the allegations beyond a reasonable doubt.  For all other adjudications under Section 211.031, the juvenile officer must prove the allegations by clear and convincing evidence.

Where a juvenile on probation has committed the violation of probation and the juvenile officer seeks to modify the prior judgment of disposition based upon the probation violation, then the juvenile officer must prove the violation by clear and convincing evidence.  In Interest of C.L.B., 22 S.W.3d 233 (Mo.App.W.D. 2000).  See also In Interest of N.J.B., 941 S.W.2d 782 (Mo.App.W.D. 1997).

If the violation of probation committed by the juvenile would also constitute a new crime, and where the juvenile officer is requesting the court to also adjudicate the juvenile guilty of the new crime such that the adjudication will carry with it all of the consequences of a conviction in juvenile court, the appropriate standard of proof is beyond a reasonable doubt.  In Interest of C.L.B., 22 S.W.3d 233 (Mo.App.W.D. 2000).

In contrast, there are two different burdens of proof in termination of parental rights cases.  The substantive ground for termination must be proven by the juvenile officer by clear and convincing evidence.  The fact that termination is in the best interests of the child must be proven by the juvenile officer by preponderance of the evidence.  In Interest of K.C.M., 85 S.W.3d 682 (Mo.App.W.D. 2002).
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Scheduling

If the juvenile is in detention, the hearing shall be scheduled for the earliest possible date.  Rule 119.01a.  If the juvenile is in protective custody, a protective custody hearing shall be held within three days of the removal, excluding Saturdays, Sundays and legal holidays, the adjudicatory hearing shall be held within 60 days of removal and the dispositional hearing shall be held within 90 days of removal.  Rule 119.01b, Section 211.032.3 and 211.032.4.  Continuances are not to be granted absent compelling extenuating circumstances, and in such cases, the court shall make written findings on the record detailing the specific reasons for granting a continuance.  Section 211.171.  

If the juvenile is in legal custody of the Division dispositional review hearings must be held every 90 to 120 days the first year following removal.  Rule 119.01c

(1).  Within 12 months of removal, and at least annually thereafter, permanency hearings must be held.  Rule 119.01c

(2).  After each permanency hearing, post permanency review hearings shall be held as often as necessary, but at least every 6 months thereafter.  Rule 119.01c(3).  Section 211.032.4.

A seven month delay between filing of the petition and the adjudicatory hearing has been described as “worrisome”, however, such a delay does not deprive the court of jurisdiction.  In Interest of M.R.F., 907 S.W.2d 787 (Mo.App.S.D. 1995).  In another case, a timely adjudicatory hearing was held, however, the dispositional hearing was not held within twelve months of the child’s removal.  In such a case, the court again was not deprived of jurisdiction.  Instead, the court held that an action for mandamus will lie.  In Interest of D.K.S., Op.No. WD61907 (Mo.App.W.D. 6-17-2003).  

Although the cases seem to support the proposition that untimely hearings do not deprive the court of jurisdiction, the court should make every effort to hold timely hearings.  In addition, the court should be mindful that the Adoption and Safe Families Act requires “contrary to welfare” findings in the very first order issued by the court where a child is removed from the family home.  “Reasonable efforts” findings must be made by the court within 60 days of the removal of the child from the family home.  A permanency hearing must be held within twelve months of the initial removal of the child from the family home and annually thereafter.  Review hearings must be held every 90 to 120 days the first year after removal and at least every 6 months thereafter. Review hearings should be held as often as necessary to make sure that the treatment plan or the permanency plan is being followed by all parties.

Upon conclusion of each hearing, the juvenile officer shall provide notice to all parties of the date, time and place of the next hearing.  Mailed notice is not required for any party provided with notice of the next hearing upon conclusion of the preceding hearing.  Rule 119.01d.

Hearing

The order of the hearing is set in Rule 119.02 and is generally as follows: 

(1) Court determines that the juvenile and custodian(s) have been informed of the substance of the petition.  

(2) Explanation of right to counsel and appointment of counsel if required.  

(3) Explanation of right to remain silent if petition alleges delinquency and juvenile is not represented by counsel. 

(4) Court inquires: (a) if the juvenile admits or denies the allegations of the petition as to status or delinquency or (b) of the juvenile or custodian(s) in all other cases whether they admit or deny the allegations of the petition. 

(5) Court makes a finding that the allegations have been established and assumes jurisdiction and may receive evidence to corroborate the admissions.  

(6) If allegations are not admitted, the court receives evidence.  

(7) After receipt of evidence, if the allegations have not been established, the court enters a judgment dismissing the petition, but if the allegations have been established the court assumes jurisdiction.  

(8) If the court assumes jurisdiction, the court may order submission of a social study pursuant to Rule 119.05.  The hearing may be continued pending receipt of the social study.  If the juvenile is in detention or protective custody, dispositional hearing may not be continued for more than 30 days unless agreed to by counsel for the juvenile.  

(9) The court receives evidence at the dispositional hearing.  

(10) The court enters an order of disposition.

Rights of Parties at Hearing

All parties have the right to cross-examine witnesses, to testify, and to present evidence and arguments to the court.

Presentation of Evidence by Juvenile Officer/Counsel for Juvenile Officer

If the allegations of the petition are denied, evidence shall be elicited by counsel for the juvenile officer.  Rule 119.03.

Termination of Proceedings

The court may at any time terminate the proceedings and dismiss the petition if it finds such action to be conducive to the welfare of the juvenile and in the best interests of the state.  Rule 119.04.

Social Study

The juvenile officer shall make a social study of the juvenile and the social study may investigate and evaluate the habits, surroundings, conditions and tendencies of the juvenile.  Supplemental social studies may be made at any time or upon court order.  The social study, however, may not be considered as evidence in the adjudicatory phase of the hearing if the allegations of the petition are denied.  The social study and any supplements may be made available to the parties and shall be made available to counsel.

Judgment

The judgment must include an order of disposition and, upon entry, the clerk must serve a copy of the judgment and the notice of entry of judgment on the form recommended in Rule 128.21.  This must be served by mail in the manner prescribed in Rule 43.01 or by hand delivery upon every party affected thereby including those persons not present.  The judgment must be denominated as a “judgment,” and must be signed by a judge.  Rule 74.01(a).  But see In Interest of C.A.D., 995 S.W.2d 21 (Mo.App.W.D. 1999), which holds that the “denomination” requirement of Rule 74.01(a) is not applicable to dispositional “orders” in juvenile court because it conflicts with Rule 120.01(a) and Section 211.261.1, RSMo.

Victims

The court shall allow the victim of any offense to submit a written statement to the court.  The court shall also allow the victim to appear personally or by counsel for the purpose of making a statement unless the court finds that presence of the victim would not serve justice.  The statement shall relate solely to the facts of the case and any personal injuries or financial loss incurred by the victim.  A member of the immediate family of the victim may appear personally or by counsel to make a statement if the victim has died or is otherwise unable to appear as a result of the offense committed by the child.  Section 211.171, RSMo.

Admission of General Public

In cases involving status or delinquency, the general public is normally excluded from the hearing and only such persons admitted as have a direct interest in the case or in the work of the court.  If, however, the juvenile is charged with what would be a Class A or B felony, or a Class C felony, if the child has previously been formally adjudicated for the commission of two or more unrelated acts which would have been Class A, B or C felonies, if committed by an adult, in which case the general public may be admitted to the hearing.  Section 211.171, RSMo.

For cases of abuse, neglect or termination of parental rights filed by the juvenile officer or the Division after July 1, 2005, such proceedings are open to the public.  The court may exclude on its own motion, such person or persons for good cause shown or for exceptional circumstances, to protect the welfare and best interests of the child.  Section 211.319.1.  Any party except the state may file a motion requesting exclusion of the general public from the proceeding or any portion thereof.  Upon motion, the court shall hear argument, but not evidence, and shall make a determination as to whether closure is in the best interests of the parties or whether it is in the public interest to deny the motion.  Section 211.319.1.  

In any case, however, the general public shall be excluded from the case during the testimony of any child or any victim.  Only those with a direct interest in the case or work of the court shall be admitted during said testimony.  Section 211.319.2.

Making Parent/Guardian a Party

In any case in which the court has assumed jurisdiction under Section 211.031, RSMo, the court may make a parent or guardian a party to the proceeding, and thereafter, the court may require the parent or guardian to participate in any activity the court finds is necessary to carry out the purposes of the juvenile code including, but not limited to, counseling or institutional treatment.  The court may also order the parent or guardian to pay child support.  Sections 211.132 and 211.134, RSMo.
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After the court has assumed jurisdiction, the court receives into evidence a social study and investigation pursuant to Rule 119.05.  At this stage of the proceeding, the victim shall be allowed to submit a written statement, to appear before the court personally or by counsel to make a statement unless the court finds that the presence of the victim would not serve justice.  If the victim has died or is unable to appear as a result committed by the child, a member of the immediate family of the victim may appear personally or by counsel to make a statement.  Section 211.171, RSMo.

In addition, the juvenile officer shall make a “risk and needs assessment” of the child before disposition of the matter under Section 211.031, RSMo.  The assessment is to be made on a form provided by the Office of State Courts Administrator, and shall be provided to the court prior to disposition.

Authorized Dispositions

Section 211.181 sets forth the authorized dispositions for the various types of cases.  The statute is divided by type of case.  Thus, Section 211.181.1, RSMo lists the authorized dispositions in an abuse/neglect case.  Section 211.181.2, RSMo lists the authorized dispositions for a status offense.  Section 211.181.3, RSMo lists the authorized dispositions for a delinquency case.  Note that no child may be reunited with a parent or returned to a home in which the parent or any person residing therein has pleaded guilty to, or been found guilty of, certain crimes including certain sex crimes.  Sections 210.117, 211.038, 452.375 and 452.400, RSMo.  

Abuse/Neglect

Authorized dispositions are: 

(1) to place the juvenile in his own home, 

(2) to place the juvenile in a relative’s home (after a home investigation is completed), 

(3) to commit the juvenile to the custody of a public agency or institution authorized by law to care for children (not to the Division of Youth Services), 

(4) to commit the juvenile to the custody of any other institution or agency authorized or licensed by law to care for children or to place them in family homes, 

(5) to commit the juvenile to the custody of an association, school or institution willing to receive the juvenile in another state upon the approval of the agency in that state which administers the laws relating to importation of children (Interstate Compact) or to commit the juvenile to the custody of the juvenile officer, 

(6) to place the juvenile in a family home, or 

(7) to require the juvenile to be examined and treated by a physician, psychiatrist or psychologist and, if required, to place the juvenile in a public or private hospital, clinic or institution for treatment and care (compulsory medical, surgical or psychiatric treatment is not permitted if the custodian(s) are in good faith providing other remedial treatment recognized or permitted under the laws of this state).

Relatives must be given foster care placement unless a court has determined that placement with the relative is contrary to the best interests of the child.  Relative is defined as a person related to another by blood or affinity within the third degree.  Section 210.565.  If the court finds placement with the relative contrary to the child’s best interests, the court is required to make specific findings on the record detailing the reasons why the child should be placed with persons other than relatives.  Also, age of the relative is not to be the only factor considered in the placement decision.  Section 210.565.

Section 211.037 requires that a child be promptly returned to a “non-offending parent” if a preponderance of evidence shows that only one parent is the subject of an investigation, and if the non-offending parent has no history of criminal behavior, substance abuse, child abuse or neglect, domestic violence, stalking, full orders of protection within the past five years, and provided the offending parent is either not in the home because the parents live separately, or the offending parent has been removed from the home and the non-offending parent agrees to cooperate, and in fact complies with court orders.

Status Offenses

All orders of disposition which are authorized for abuse/neglect are available where the juvenile is a status offender, and in addition, the court may: (1) commit the juvenile to the Division of Youth Services if the juvenile is presently under the court’s jurisdiction after an adjudication for either a status or delinquency offense.  The court may also assess an amount up to $10.00 to be paid by the child to the clerk of the court.

The court may suspend execution of any order and place the juvenile on probation subject to such conditions as the court deems reasonable.  After a hearing, probation may be revoked and the suspended order may be executed. 

Delinquency

Authorized dispositions for delinquency include all authorized dispositions for abuse/neglect and all authorized dispositions for status offenders, and in addition, also includes  the following: 

(1) the juvenile may be committed to the Division of Youth Services even if the juvenile has no prior adjudications. 

(2) The commitment to the Division of Youth Services may be for a determinate period of time (the court may specify the length of stay at DYS) (See Section 211.181.4).  

(3) The court may suspend or revoke a state or local driver’s license.  

(4) The court may order the juvenile to make restitution provided that the amount ordered is reasonable in view of the juvenile’s ability to make payment.  

(5) The juvenile may be ordered to serve a term of community service under the supervision of the court or an organization selected by the court.  

(6) The court may assess an amount up to $25.00 to be paid to the clerk of the court if the juvenile violated a municipal ordinance or committed an act which would be a misdemeanor if committed by an adult, or the assessment may be up to $50.00 if the juvenile committed an act which would be a felony if committed by an adult.

Restitution

In determining the amount of restitution or extent of damage, the court may order the juvenile officer to prepare a report and may receive other evidence necessary for the determination.  The juvenile and his attorney shall have access to any reports and shall have the right to present evidence at any hearing held to ascertain the amount of damages.  The court may require the clerk to act as a receiving and disbursing agent for any payment ordered.  Section 211.181.3(7), RSMo.

Community Service

Every person, organization or agency and each employee thereof, charged with supervising a child on community service, or who benefits from any services performed is immune from suit if the cause of action arises from supervision and if the cause of action does not arise from an intentional tort.  In addition, a juvenile ordered to perform community service is not deemed an employee for purposes of Chapter 287, RSMo and the services of the child are not deemed employment within the meaning of Chapter 288, RSMo.

Probation

For either a status offense or an act of delinquency, execution of the dispositional order may be suspended and the juvenile placed on probation subject to conditions that the court deems reasonable.  The probation may be revoked after a hearing and the suspended order executed.

Reasonable Efforts

Where juvenile has been removed from his home, the court’s order shall include a determination of whether DFS made reasonable efforts to prevent or eliminate the need for removal of the juvenile and, after removal, to make it possible for the child to return home.  If the first contact with the family occurred during an emergency, DFS is deemed to have made reasonable efforts to prevent or eliminate the need for removal.  ASFA requires that reasonable efforts findings be made within 60 days after the child has been removed from the family home and placed in foster care.  Reasonable efforts findings should be made in the first court order authorizing removal to help insure that the ASFA time requirements are complied with by the court.  Reasonable efforts findings should continue to be made in each court order thereafter.  A finding of an emergency requires specific factual findings as to what the emergency was, rather than just a conclusion that an emergency existed.  In Interest of K.L.B., 898 S.W.2d 696 (Mo.App.S.D. 1995).

Reasonable efforts means the exercise of reasonable diligence and care by DFS to utilize all available services related to meeting the needs of the juvenile and the family.  Section 211.183.2 requires that the child’s present and on-going health and safety shall be the paramount consideration in determining what reasonable efforts are to be made and in the making of those reasonable efforts.

The court shall enter findings including a brief description of what preventive or reunification efforts were made and why further efforts could or could not have prevented or shortened the separation of the family.  DFS has the burden of demonstrating reasonable efforts.

The court may authorize removal of the juvenile even if preventive and reunification efforts of DFS were not reasonable but further efforts could not permit the child to remain at home.

The order must include findings as to: 

(1) whether removal is necessary to protect the child and the reasons, 

(2) a description of the services available to the family before removal including in- home services, 

(3) a description of the efforts made to provide those services relevant to the needs of the family before removal of the child, 

(4) a statement as to why the efforts did not prevent removal of the child and 

(5) a statement as to whether the efforts made were reasonable based upon the needs of the family and child.

In many circuits, DFS prepares an “affidavit of efforts” which will then be admitted into evidence at the hearing and incorporated into the order of the court.  If, however, objections are made and the affidavit contains hearsay, the court is authorized and required to refuse to admit an affidavit and in such circumstance, the court must receive evidence to support its findings on the issue of “reasonable efforts.”  In Interest of J.M.C., 920 S.W.2d 173 (Mo.App.W.D. 1996).  Reasonable efforts findings are satisfied where the trial court incorporates into its judgment documents including the “affidavit of efforts.”  In Interest of B.T.O., 91 S.W.3d 745 (Mo.App.W.D. 2002).  It is permissible under ASFA for the court to incorporate into its judgment in support of either the “contrary to welfare” finding or the “reasonable efforts” findings any documents used by the court to support these findings.  Thus, to the extent otherwise admissible, any other reports, witness statements, the pleadings, the request for custody, the reports of counselors or other experts, can be incorporated into the judgment in support of these ASFA findings.  Any documents so incorporated should be stapled or attached to the court order.  Failure to make “reasonable efforts” findings does not render a judgment void when used as support for a later termination of parental rights where the initial judgment was not attacked or challenged.  In Interest of L.T., 989 S.W.2d 673 (Mo.App.W.D. 4-20-1999).  However, where a trial court failed to make reasonable efforts findings under 211.183 in its order of disposition, the case was remanded and the court was permitted to hear additional evidence.  The court was directed to then enter a judgment that complied with 211.181 and 211.183, as well as Rule 119.06.  In Interest of E.K., SD26243 (Mo.App.S.D. 1-27-2005).

If continuation of reasonable efforts is determined by DFS to be inconsistent with establishing a permanent placement for the child, DFS shall take such steps as are deemed necessary by DFS, including seeking modification of any court order, to modify the permanency plan for the child.  Section 211.183.6, RSMo.

DFS may, but shall not be required to make reasonable efforts, if a court of competent jurisdiction has determined that: 

(1) the parent has aided or abetted, attempted, conspired or solicited to commit, or actually committed the murder or voluntary manslaughter of another child of the parent; or 

(2) the parent has subjected the child to a severe act or recurrent acts of physical, emotional or sexual abuse toward the child, including an act of incest; or 

(3) the parent has committed a felony assault that resulted in serious bodily injury to the child or to another child of the parent; or 

(4) the parent’s parental rights to a sibling have been involuntarily terminated.

If the court determines reasonable efforts are not required to be made by DFS, the court shall hold a permanency hearing within thirty (30) days after the court has made such determination.  DFS shall then complete whatever steps are necessary to finalize the permanent placement of the child.  DFS may, however, concurrently engage in reasonable efforts while engaging in such other measures, as are deemed appropriate by DFS to establish a permanent placement for the child.

Restitution Order Against Parents

In addition to the court’s authority to order restitution under Section 211.181, RSMo, the court under Section 211.185, RSMo, also has authority to enter a judgment or restitution against the parent and child if the court finds that the parent failed to exercise reasonable parental discipline or authority to prevent the damage or loss and the child has: (1) stolen, damaged, destroyed, converted, unlawfully obtained or substantially decreased the value of the property of another or (2) inflicted personal injury on another, requiring the injured person to  incur medical, dental, hospital, funeral or burial expenses.

Such restitution order may be made to the victim, a governmental entity or a third-party payor, including an insurer.

In order to utilize this provision, the court must hold a restitution hearing to determine the liability of the parent and the juvenile.  The restitution hearing shall be held not later than 30 days after the dispositional hearing and may be extended by the court for good cause.  In the restitution hearing, written statements or bills are considered prima facie evidence of the amount of the bill and that the amount is fair and reasonable.  A judgment of restitution may not be made against a parent unless a parent has been afforded a reasonable opportunity to be heard and to present evidence in his behalf.  The parent must be advised of his right to obtain counsel.  This hearing may be held as part of an adjudicatory or dispositional hearing.

The total restitution paid by the juvenile and parents pursuant to Section 211.185, RSMo, combined with restitution paid pursuant to Sections 8.150 and 537.045, RSMo, shall not exceed $4,000.00.

Commitment of Child to Department of Mental Health

The juvenile court may, under limited circumstances, commit a child to the Department of Mental Health.  Regardless of the reason for commitment, if the court intends to commit the child for longer than 30 days, the court must follow the specific procedures mandated in Sections 211.201 to 211.207, RSMo. The juvenile court may not place legal custody of a child with the Department of Mental Health because the general dispositional provisions of Section 211.181 yield to the more specific provisions of Sections 211.201 to 211.207, because residential treatment or residential habilitation is not the equivalent of legal custody, because, unlike DFS or DYS, there is no specific statutory authority for the Department of Mental Health to have legal custody of a child, and because giving legal custody of a child to the Department of Mental Health would create a potential conflict of interest.  The legislature contemplates that there will be a separate legal custodian to make treatment decisions related to a child receiving treatment services from the Department of Mental Health.  In Interest of C.A.D., 995 S.W.2d 21 (Mo.App.W.D. 1999).
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When a juvenile has been placed in legal custody of the Division, the court must hold dispositional review hearings.  During the first year after removal, dispositional review hearings must be held at least every 90 to 120 days.  A permanency hearing must be held within one year after removal and annually thereafter.  Section 210.720.1.  Thereafter post permanency review hearings must be held as often as necessary, but at least every 6 months.  Section 211.032.4 and Rule 119.01c.  

Evidence to be considered by the court at the review hearing includes:

(1) whether a case plan has been approved and whether the parties are in compliance therewith. 

(2) Whether there is a continuing necessity for placement.  

(3) Whether the placement continues to be appropriate.  

(4) Whether any existing case plans should be modified.  

(5) Whether the possibility exists of establishing a date by which the juvenile may be returned to a parent, guardian or relative or by which termination of parental rights proceedings may be commenced.  

(6) Such other factors as are relevant to the needs of the juvenile.

Notice

Written notice of each review hearing shall be given to the juvenile, the custodian(s) and the guardian ad litem at least 10 days preceding the hearing.  Rule 119 requires that the juvenile officer give written notice of the next hearing at the conclusion of the previous hearing. If such notice is given, mailed notice is not required to such party receiving notice of the next hearing at the conclusion of the previous hearing.  Rule 119.01d.

 The permanency hearing is held for the purpose of determining, in accordance with the best interests of the child, a permanent plan for the placement of the child, including whether or not the child should be continued in foster care, returned to a parent, guardian or relative, or whether proceedings should be instituted to terminate parental rights to free the child for adoption.

In permanency hearings, the court must consider all relevant factors including the interaction and interrelationship of the child with the foster parents, parents, siblings and other persons who may significantly affect the child’s best interests, the child’s adjustment to the foster home, school and community, the mental and physical health of all individuals involved, including any history of abuse of any individuals involved, and the needs of the child for a continuing relationship with the child’s parents and the ability and willingness of the parents to actively perform their function as parents of the child.  Section 210.720, RSMo.

Under ASFA, the court must adopt a permanency plan which is the most appropriate permanency plan for the child.  Permanency under ASFA is either: 

(1) reunification, 

(2) termination of parental rights and adoption, 

(3) guardianship, 

(4) placement with a fit and willing relative, or 

(5) a planned, permanent living arrangement.  It should be noted that independent living is not a permanency plan and is not recognized as such by ASFA.  Independent living is a service which should be provided to all children in care because it is the duty of the caretaker to help prepare each child to live independently.

A permanency hearing must be held within 30 days after any determination by the court that DFS is no longer required to make reasonable efforts to reunify the family.

A petition to terminate parental rights must be filed at any time when the child has been in foster care for fifteen of the most recent twenty-two months (unless a statutorily authorized exception excuses the mandatory filing), within 60 days of a judicial determination that the child is an abandoned infant, or within 60 days of a judicial determination that DFS is not required to make reasonable efforts to reunify the family.

Annual permanency hearings are required until the child is either adopted or until a guardianship is finalized.  Placement with fit and willing relatives without adoption or a planned permanent living arrangement are not considered final permanency options under ASFA and the court must continue to hold annual permanency hearings if either of those options are utilized.

The planned, permanent living arrangement option under ASFA must be based upon a compelling reason demonstrated at a permanency hearing, and the court must hear compelling reasons at each permanency hearing.

The regulations adopted by the Department of Health and Human Services interpreting ASFA give specific examples of compelling reasons for a permanency plan other than reunification, adoption, legal guardianship or a permanent placement with a relative.  Some examples given by ASFA regulations as constituting compelling reasons to place the child in a planned, permanent living arrangement are: 

(1) an older teen who specifically requests that emancipation be established as his permanency plan; 

(2) a parent and child with a significant bond, but the parent is unable to care for the child because of a disability and the foster parents have committed to raising the child to the age of majority and to facilitate visitation with the disabled parent, or 

(3) an Indian Tribe has identified another planed permanent living arrangement for the child.  These are not intended to be exclusive but demonstrate the narrow parameters allowed under ASFA for utilizing the planned, permanent living arrangement instead of reunification, adoption, legal guardianship or permanent placement with a fit and willing relative.

Relatives must be given foster care placement unless a court has determined that placement with the relative is contrary to the best interests of the child.  Relative is defined as a person related to another by blood or affinity within the third degree.  Section 210.565.  If the court finds placement with the relative contrary to the child’s best interests, the court is required to make specific findings on the record detailing the reasons why the child should be placed with persons other than relatives.  Also, age of the relative is not to be the only factor considered in the placement decision.  Section 210.565.

Section 211.037 requires that a child be promptly returned to a “non-offending parent” if a preponderance of evidence shows that only one parent is the subject of an investigation, and if the non-offending parent has no history of criminal behavior, substance abuse, child abuse or neglect, domestic violence, stalking, full orders of protection within the past five years, and provided the offending parent is either not in the home because the parents live separately, or the offending parent has been removed from the home and the non-offending parent agrees to cooperate, and in fact complies with court orders.

Note that no child may be reunited with a parent or returned to a home in which the parent or any person residing therein has pleaded guilty to, or been found guilty of, certain crimes including certain sex crimes.  Sections 210.117, 211.038, 452.375 and 452.400, RSMo.  
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A juvenile court jurisdiction may be modified or terminated at any time on the court’s own motion.  The usual procedure for modification is to file a motion to modify.  A modification may be made after a review hearing in an abuse/neglect case.

In a status/delinquency case, a modification is usually made after the filing of, and a hearing on, a motion to modify.

The burden of proof on a modification is clear and convincing evidence.  However, if the juvenile court, on a motion to modify, is requested not only to find that a juvenile has violated his probation, that also to adjudicate the juvenile guilty of a new crime, the appropriate standard of proof on the new crime is beyond a reasonable doubt.  Where the motion to modify seeks merely to modify a prior disposition based on a violation of probation, then clear and convincing evidence is the appropriate standard of proof.  In Interest of C.L.B., 22 S.W.3d 233 (Mo.App.W.D. 2000).  See also In Interest of N.J.B., 941 S.W.2d 782 (Mo.App.W.D. 1997).

Relatives must be given foster care placement unless a court has determined that placement with the relative is contrary to the best interests of the child.  Relative is defined as a person related to another by blood or affinity within the third degree.  Section 210.565.  If the court finds placement with the relative contrary to the child’s best interests, the court is required to make specific findings on the record detailing the reasons why the child should be placed with persons other than relatives.  Also, age of the relative is not to be the only factor considered in the placement decision.  Section 210.565.

Section 211.037 requires that a child be promptly returned to a “non-offending parent” if a preponderance of evidence shows that only one parent is the subject of an investigation, and if the non-offending parent has no history of criminal behavior, substance abuse, child abuse or neglect, domestic violence, stalking, full orders of protection within the past five years, and provided the offending parent is either not in the home because the parents live separately, or the offending parent has been removed from the home and the non-offending parent agrees to cooperate, and in fact complies with court orders.

Note that no child may be reunited with a parent or returned to a home in which the parent or any person residing therein has pleaded guilty to, or been found guilty of, certain crimes including certain sex crimes.  Sections 210.117, 211.038, 452.375 and 452.400, RSMo.  
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Appeals are allowed to the child from any final order, judgment or decree, a parent from any final order, judgment or decree which adversely affects the parent, and the juvenile officer from any final order, judgment or decree except that no appeals shall be allowed to the juvenile officer from a final judgment entered on a delinquency case.  Section 211.261, RSMo.  A judgment rendered after a protective custody order has been appealed.  The court did not say that such an order was not appealable, but instead, dismissed the appeal as moot because a subsequent judgment assuming jurisdiction had been entered.  Thus, any reversal of the protective custody order would have not practical effect.  In Interest of D.R.F., 58 S.W.3d 93 (Mo.App.E.D. 2001).  The right of appeal under Rule 120.01 may not enlarge the classes of persons who may file an appeal under Section 211.261.1, RSMo.  Thus, even though foster parents meet the definition of the term “custodian” under Supreme Court Rule, they are still not allowed the right of appeal because they are not mentioned as being a person with the right of appeal under Section 211.261, RSMo.

Where a grandparent is denied the right to intervene under Section 211.177.1, the grandparent is not bound by the definitions contained in Section 211.261.1 as to who may appeal.  Under such circumstances, a grandparent is the aggrieved party.  Long v. Seely, 975 S.W.2d 208 (Mo.App.E.D. 1998).  See also In Interest of L.J.H., 67 S.W.3d 751 (Mo.App.S.D. 2002) (where grandparents are denied intervention, they are not permitted an appeal under Section 211.261, but are permitted to appeal under Section 512.020).

Denial of a motion for custody or expanded visitation is appealable under Section 211.261.  However, a change in a permanency plan rendered as a result of a permanency hearing conducted pursuant to Section 210.720 is not appealable under either Section 211.261 or Section 512.020.  There is no statutory authorization to appeal from the permanency plan under Chapters 210 or 211 RSMo.  A change in a permanency plan is not a final judgment pursuant to Section 512.020.  In Interest of L.E.C., 94 S.W.3d 420 (Mo.App.W.D. 2003).  Because continuation of a permanency plan after a 210.720.1 permanency review hearing is not appealable under Chapters 210 or 211, and because an order continuing a permanency plan is not a final judgment under 512.020, any appeal therefrom will be dismissed.  In Interest of D.D.H., WD63759 (Mo.App.W.D. 12-28-2004).

The appeal on behalf of the child may be taken by the child’s parent, guardian, legal custodian, spouse, relative or next friend.  In one case, a grandparent was allowed to appeal for the child as the grandparent was a “relative.”  In Interest of N.D., SD25171 (Mo.App.S.D. 10-09-2003).  The grandparent, however, was not allowed to appeal on his own behalf.  Id.

Where an indigent parent is represented by a legal aid society, and where the society has made a determination that the parent is unable to pay costs, fees and expenses, and where the legal aid society has filed a certificate of inability to pay for a transcript or the copying associated with obtaining the legal file, the trial court is required to order preparation of the transcript and certified copies of documents for the legal file at no charge to the indigent parent.  State ex rel. Wecker v. Ohmer, Op.No. ED82708 (Mo.App.E.D. 5-6-2003) (Wecker #1) and State ex rel. Wecker v. Ohmer, Op.No. ED82764 (Mo.App.E.D. 6-10-2003) (Wecker #2).

Where a parent is unable, despite the exercise of due diligence, and through no fault or negligence of the parent, to provide a complete transcript on appeal, and the appeal is prejudiced, the cause must be remanded for new trial.  In Interest of A.J.M., SD26488 and SD26457 (Mo.App.S.D. 3-30-2005)(malfunction in recording equipment caused missing testimony of two DFS workers about parents’ compliance with treatment plan).

Notice of Appeal

The notice of appeal shall be filed within 30 days after the final judgment, order or decree has been entered.

Effect of Filing

Neither the notice of appeal nor any motion filed subsequent to the final judgment acts to stay the judgment unless the court so orders.  Section 211.261, RSMo.  Rule 120.01b.

Finality

To be appealable, a judgment must be final.  The judgment must be denominated, or called, a “judgment” and the judgment must be signed by a judge.  In Interest of J.W.P., 986 S.W.2d 198 (Mo.App.S.D. 1999).  But see In Interest of C.A.D., 995 S.W.2d 21 (Mo.App.W.D. 1999) (denomination requirement of Rule 74.01(a) is not applicable to dispositional “orders” in juvenile court because it conflicts with Rule 120.01(a) and Section 211.261.1, RSMo.).

Despite the finality requirement, a judgment not signed by a judge is still sufficient to support a termination of parental rights based upon an adjudication of abuse or neglect where the original judgment was not challenged.  In such a case, the parents waived any right to complain about the judgment and are estopped from asserting a lack of jurisdiction.  In Interest of L.T., 989 S.W. 2d 673 (Mo.App.W.D. 1999).

Where a judgment is based on a stipulation of the parties, the judgment cannot thereafter be attacked on appeal since a judgment based upon a stipulation of the parties cannot adversely affect the party appealing the judgment.  Thus, where the trial court properly accepts a stipulation of the parties and mother’s testimony, taken as a whole, showed that while she may have disagreed with the underlying facts, she agreed to the settlement and agreed to honor the terms of the settlement.  Therefore, a judgment assuming jurisdiction for emotional abuse is affirmed and cannot be attacked on appeal as mother is not aggrieved by the judgment since she agreed to the judgment.  Thus, the judgment did not adversely affect the mother.  In Interest of A.H., 963 S.W.2d 374 (Mo.App.S.D. 1998).
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Jurisdiction

Jurisdiction refers to the power of a court to hear a specific kind of case.  For example, the juvenile division of the Circuit Court or Family Court is not authorized to hear cases involving adult murders, and likewise, the Small Claims Court is not authorized to hear and determine probate matters.  Thus, the Family Court/Juvenile Division of the Circuit Court is considered a court of limited jurisdiction which has power and authority to hear only those specific types of cases enumerated in the statute.  However, the jurisdiction of the Juvenile Court is “exclusive” which means that it is the only court which may hear the kinds of cases over which it has jurisdiction.  The Family Court/Juvenile Division is authorized to hear cases of abuse/ neglect, status offenses, delinquency, adoption and cases for the commitment of a child to the guardianship of the Department of Social Services.  The Juvenile Court may also hear cases involving termination of parental rights and adoptions.  Sections 211.031.1; 211.452, and Chapter 453, RSMo.

Note that the juvenile court’s jurisdiction to hear “delinquency” matters (commission of acts that would be crimes if committed by an adult) is circumscribed by Section 211.031.1(3), RSMo.  Thus, the normal rule is that if the juvenile is under 17 years of age at the time the act is committed, the crime is prosecuted in juvenile court.  Exceptions to this rule are non-felony state or municipal traffic offenses, which shall be heard in adult court if the offense is committed when the juvenile is fifteen and one-half years of age or older, and all violations related to possession or use of tobacco products by juveniles, regardless of the age of the offender.  In addition, the juvenile court has concurrent jurisdiction with the municipal courts over any child (regardless of age) alleged to have violated a municipal curfew ordinance.  Section 211.031.1(3), RSMo.

Section 211.093, RSMo provides that an order or judgment entered by the Juvenile Court under Chapters 210 or 211, RSMo shall take precedence over any order or judgment concerning the status or custody of a child under the age of 21 years entered by a court under the authority of Chapters 452, 453, 454 or 455, RSMo, but only to the extent inconsistent therewith.  Thus, the custody order of a Juvenile Court takes precedence over the custody order entered in a dissolution of marriage case.  See Ogle v. Blankenship, ED82093 (Mo.App.E.D. 8-26-2003)(no jurisdiction to hear modification while juvenile case pending), but see Blackburn v. Mackey, WD62624 (Mo.App.W.D. 4-6-2004)(open juvenile case does not deprive court of jurisdiction in modification where juvenile jurisdiction terminated prior to entry of modification judgment).

Continuing Jurisdiction

The Family Court/Juvenile Division may retain jurisdiction of a child until the child attains the age of 21 years where jurisdiction has been acquired pursuant to Section 211.031, RSMo.  An exception to this rule, however, is that jurisdiction is terminated where the child is committed to and received by the Division of Youth Services.  Even after a commitment to the Division of Youth Services, however, jurisdiction may be returned to the committing court pursuant to Chapter 219, RSMo through requests of the court to the Division of Youth Services, or where the juvenile has not paid an assessment imposed pursuant to Section 211.181, RSMo, or in cases where a restitution judgment pursuant to Section 211.185, RSMo has not been satisfied.  It should be noted, however, that even if the court retains jurisdiction, the juvenile must be prosecuted under the general law if the juvenile commits a crime after becoming 17 years of age.

Venue

Venue refers to the location in which the court action must be held.  Juvenile matters must be held in the Family Court or Juvenile Division of the Circuit Court.  The specific county in which those matters must be held is governed by the venue provisions.  There are different venue provisions for different types of cases in the Juvenile Court.

Abuse/Neglect

Venue may be in the county where the juvenile resides or in the county where the juvenile is found. Section 211.031.1(1), RSMo.  Physical presence in the county is sufficient for the trial court to exercise jurisdiction under the provision in the statute which permits the court proceeding to be held in the county where the juvenile is found.  In Interest of T.B., 936 S.W.2d 913 (Mo.App.W.D. 1997).

Status Offenses

Venue may be in the county where the child resides or in the county where the child is found. Section 211.031.1(2), RSMo.

Delinquency

Venue may be in the county where the child resides, where the child may be found, or in the county where the offense was committed. Section 211.031.1(3), RSMo.

Note that venue is based upon “residence” and not upon “domicile.”  The residence of a child is generally the residence of the child’s custodians or, if the custodians are divorced, the residence of the custodian having custody. In Interest of R.P., 966 S.W.2d 292 (Mo.App.W.D. 1998).

If proceeding in a venue where the child is “found” the juvenile officer should be aware that this ground requires physical presence in the county when the petition is filed.  Matter of Jackson, 592 S.W.2d 320 (Mo.App.S.D. 1979).

Uniform Child Custody Jurisdiction Act  

The Uniform Child Custody Jurisdiction Act can be found at Sections 452.440 to 452.550, RSMo.  The purpose of the Uniform Child Custody Jurisdiction Act is to determine, among competing states, which state should exercise jurisdiction over a child custody determination.  The act has been held to apply to abuse/neglect proceedings in juvenile court.  In Interest of R.P., 966 S.W.2d 292 (Mo.App.W.D. 1998). 

Section 452.450, RSMo sets forth the four grounds for exercising jurisdiction under the Uniform Child Custody Jurisdiction Act.  The grounds have been held to apply in descending preferential order. Id.  In descending preferential order, the grounds are: 

(1) home state, 

(2) best interests, 

(3) physical presence and 

(4) no other state has jurisdiction.

Home State  

Missouri can exercise jurisdiction if Missouri is the child’s “home state.”  Home state is the state in which the child has lived with a parent, an institution or custodian for at least the six consecutive months preceding the filing of the case.  If the child is less than 6 months old, then home state is the state in which the child has lived from birth with a parent, an institution or custodian.  Periods of temporary absence are counted as part of the 6 month or other period.  In addition, if Missouri had been the child’s home state and the child is absent for any reason, but the parent or custodian continues to live in this state, Missouri is the home state.  Section 452.450.1(1), RSMo.

Best Interests

Missouri can exercise jurisdiction if it is in the best interests of the child because the child and a parent, or the child and at least one litigant have significant connection with Missouri and substantial evidence is available in Missouri concerning the child’s present or future care, protection, training and personal relationships.  Section 452.450.1(2), RSMo.

Physical Presence

Missouri can exercise jurisdiction if the child is physically present in Missouri and either: (1) the child has been abandoned or (2) it is necessary in an emergency to protect the child because the child has been subjected to or threatened with abuse or neglect.  Section 452.450.1(3), RSMo.

No Other State Has Jurisdiction

Missouri may exercise jurisdiction if it appears that no other state would have jurisdiction in accordance with the previous grounds, or another state has declined to exercise jurisdiction on the ground that Missouri is more appropriate, and it is in the best interests of the child that a Missouri court assume jurisdiction.

Misconduct

If a child has been wrongfully taken from another state or a petitioner has engaged in similar reprehensible conduct, the court may decline to exercise jurisdiction if to do so is just and proper under the circumstances.  Section 452.475, RSMo.

Required Allegations in Petition

The UCCJA requires that the following be stated in the first pleading or in an affidavit attached to that pleading: (1) the child’s present address, (2) with whom the child is presently living, (3) where and with whom the child has lived, other than on a temporary basis, within the past 6 months, (4) whether petitioner has participated in any capacity in any other litigation concerning the custody of the child in this or any other state, (5) whether petitioner has any information of any custody proceeding concerning the child pending in a court of this or any other state, and (6) whether petitioner knows of any person who is not a party to the proceedings who has or claims to have legal custody, physical custody or visitation rights with respect to the child.  The affiant has a continuing duty to inform the court of any change in the information required by Section 452.480, RSMo.

Indian Child Welfare Act

The Indian Child Welfare Act, 25 U.S.C. Section 1901, et seq., (the “Act”) was enacted in response to concern over the high percentage of Indian families being broken up by often unwarranted removal of their children by non-tribal public and private agencies.  The purpose of the Act is to protect the best interests of Indian children and to promote the stability and security of Indian tribes and families.  The Act specifically applies to all child custody proceedings involving Indian children as those terms are defined in the Act.  

The Act establishes a federal policy that, where possible, an Indian child shall remain in the Indian community.  The underlying purpose of the Act is that it is concerned with the removal of Indian children from an existing Indian family unit and the resultant break-up of the Indian family, which in turn threatens the existence of the Indian tribe.  In the Matter of C.E.H., 837 S.W.2d 947 (Mo.App.W.D. 1992).

The Act gives jurisdiction to the Indian Tribe under certain circumstances.  Under the Act, “Indian” includes any person who is a member of an Indian Tribe.  An “Indian child”means any unmarried person under eighteen who is either: (1) a member of an Indian tribe, or (2) eligible for membership therein and the biological child of a member of the tribe.  1903(4).  “Parent” means a biological parent of an Indian child, but does not include an unwed father where paternity has not been established or acknowledged.  1903(9).  In a state court proceeding for the termination of parental rights to an Indian child, the tribe shall have a right to intervene at any point in the proceedings.  1911c).  

In addition to giving jurisdiction to the Indian Tribe under certain circumstances, the Indian Child Welfare Act also provides preferences to the extended family of an Indian child, other member of the tribe of the Indian child or other Indian families with respect to foster care, pre-adoptive or adoptive placements.  The court may deviate from those preferences for “good cause.”  Non- inclusive factors in determining good cause include the best interests of the child, the wishes of the biological parents, the suitability of persons preferred for placement and the child’s ties to the tribe.  The United States Bureau of Indian Affairs has published directional guidelines allowing consideration of a request of the parents or the child, extraordinary physical or emotional needs of the child established by expert testimony and the unavailability of suitable families after diligent search to be considered in determining if good cause exists to deviate from the placement preference of the Indian Child Welfare Act.  In Interest of C.G.L, 63 S.W.3d 693 (Mo.App.S.D. 2002).

In any involuntary proceeding, the party seeking termination shall notify the parent and the tribe by registered mail, return receipt requested.  If the identity or location of the parent or tribe cannot be determined, such notice must be given to the Secretary of the United States Department of Interior.  

A parent has a right to appointed counsel if indigent, to examine all reports, and to have the court satisfied that active efforts have been made to provide remedial services designed to prevent breakup of the Indian family.  1912(d).  A termination may not be granted in absence of evidence beyond a reasonable doubt, including testimony of qualified experts, that continued custody of the child by the parent or Indian custodian is likely to result in serious emotional or physical damage to the child.  1912(f).  

An Indian child, the child’s parent or Indian custodian from whom custody was removed and the tribe may petition the Court to invalidate a termination upon showing the Act was violated.  1914.  

However, it has been held that the availability of witnesses and evidence to the juvenile court constitutes good cause not to transfer a termination of parental rights case to the Indian Tribal Court.  In the Matter of C.E.H., supra. 

The aforesaid holding has recently been reaffirmed in In the Interest of D.C.C., 971 S.W.2d 843 (Mo.App.W.D. 1998), wherein the court ruled that the Act is “not applicable where an Indian child is not being removed from an Indian cultural setting, where the natural parents have no substantive ties to a specific tribe, and where neither of the parents nor their families have resided or plan to reside within a tribal reservation.”  See also In re Adoption of Crews, 825 P.2d 305, 310 (Wash. 1992). 

For an Indian child not domiciled or residing within the reservation of the child’s tribe, the court, in absence of good cause to the contrary, must transfer the proceeding to the jurisdiction of the tribe absent objection by either parent upon the petition of either parent or the Indian custodian or the Indian child’s tribe.  Where there is no petition to transfer jurisdiction or no petition to intervene or to transfer jurisdiction filed either by a parent or the tribe, and where there was good cause for the state court to retain jurisdiction (location of witnesses and evidence was more convenient to the trial court than to the tribal court), transfer is not required. In the Matter of C.E.H., supra.

In In Interest of S.A.M., 703 S.W.2d 603 (Mo.App.S.D. 1986), the trial court’s decision that the child was not an Indian child within the meaning of Act and its decision that the Act did not apply to the termination proceedings was affirmed.  In this case, appellant (father) was enrolled in a recognized tribe.  Mother was not an Indian and the child was born out of wedlock.  Father had never established or acknowledged paternity.  Relying on cases from other jurisdictions, the Court further held that the Act did not extend to a non-Indian mother or her child where father had not come forward to establish or acknowledge paternity.  See Matter of Appeal in Maricopa County, 667 P.2d 228 (Ariz.App.  1983).  See also Matter of Adoption of Baby Boy L., 643 P.2d 168 (Kan.  1982).
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Once the juvenile officer has classified the type of case which has been referred, the juvenile’s age must be determined to make sure that the juvenile court is still able to exercise jurisdiction.

For purposes of abuse/neglect, the juvenile court may exercise jurisdiction until the child reaches his 18th birthday.  Section 211.031.1(1), RSMo.

For purposes of status offenses, the juvenile court may exercise jurisdiction until the juvenile reaches his 17th birthday.  Section 211.031.1(2), RSMo.

The court may exercise jurisdiction over the juvenile for delinquency until the juvenile reaches his 17th birthday.  Section 211.031.1(3), RSMo.  However, the juvenile court loses jurisdiction over a child who is fifteen and one-half years of age and who is alleged to have committed a non-felony violation of a state or municipal traffic ordinance or regulation.  Section 211.031.1(3), RSMo.  The juvenile court does not have jurisdiction over a 16 year old driver charged with driving with excessive blood alcohol content in violation of Section 577.012 because such an offense is a non-felony state traffic violation.  State ex rel. Kinsky v. Weber, 55 S.W.3d 422 (Mo.App.E.D. 2001).

In addition, the juvenile court does not have jurisdiction over any child (regardless of age) who is alleged to have violated a state or municipal ordinance or regulation prohibiting possession or use of any tobacco product.  Section 211.031.1(3), RSMo.  Further, the juvenile court has concurrent jurisdiction with the municipal courts over any child (regardless of age) who is alleged to have violated a municipal curfew ordinance.  Section 211.031.1(3), RSMo.

The relevant age for the purposes of delinquency is the age of the juvenile at the time the crime was committed.  The age of the juvenile at the time of arrest, the filing of the petition or the court proceedings is irrelevant for purposes of determining where the charges must be filed in the first instance.  Thus, a juvenile who commits a felony at the age of 16, but who is not arrested until after his 17th birthday, must still have the charges filed initially in the Family Court/Juvenile Division.

Likewise, a child over whose person the juvenile court has retained jurisdiction shall be prosecuted under the general law as an adult for any violation of state law or municipal ordinance which is committed after the juvenile becomes 17 years of age.  The juvenile court shall have no jurisdiction with respect to any such violation and, so long as the juvenile court retains jurisdiction of the child, the juvenile court shall not exercise its jurisdiction in such a manner as to conflict with the jurisdiction of any other court with respect to any such law or ordinance violation.  Section 211.041, RSMo.
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Before a juvenile officer may take action on any kind of a case or referral which is received, it is vital that the juvenile officer examine the facts and allegations presented in the referral and classify the case as either: 

(1) abuse/neglect, 

(2) status or 

(3) delinquency.

The reason this initial determination must be made is because different cases require different procedures and before knowing what procedures to follow, what time deadlines are applicable, and other important matters, the juvenile officer must know what type of case has been referred.

Abuse.  

Missouri law recognizes three types of abuse: (1) physical abuse, (2) sexual abuse and (3) emotional abuse. Section 210.110, RSMo.

In general terms, abuse denotes the commission of a wrongful or overt act upon the victim whereas neglect implies a deprivation or a failure to perform a duty related to the care and protection of a juvenile.

Physical Abuse.  

To prove a case of physical abuse, each of the following elements must be proven: (1) physical injury (2) inflicted on a child (3) other than by accidental means (4) by those responsible for the child’s care, custody and control. Section 210.110(1), RSMo.

The important points to keep in mind about this definition are that physical abuse requires actual physical injury.  Thus, striking a child which results in no physical injury, even if the act seems harsh, uncalled for or is “shocking” does not constitute physical abuse under the statute.  In addition, discipline including spanking, administered in a reasonable manner, shall not be construed to be abuse.  Section 210.110(1), RSMo.  Finally, it is generally not necessary to prove that the parent or caretaker actually committed the abuse upon the child.  Proof that the child was physically abused while in the care, custody and control of the custodian is sufficient to permit a court to assume jurisdiction.  In Interest of E.J., 741 S.W.2d 892 (Mo.App.E.D. 1987).

Sexual Abuse.  

To prove sexual abuse, there must be proof of each of the following elements: (1) sexual abuse (2) inflicted on a child (3) other than by accidental means (4) by those responsible for the child’s care, custody and control. Section 210.110(1), RSMo.

The important point to note about sexual abuse, is that, unlike physical abuse, physical injury is not required.  In fact, much sexual abuse consists of fondling or oral/genital touching which does not leave marks, bruises or injuries.

A court is not required to wait for a child to be abused before the court intervenes.  Thus, a juvenile court petition states a cause of action, and is sufficient to support the exercise of jurisdiction over a child where a child is subjected to unsupervised contact with an individual, especially a parent, who has been convicted of sexually abusing another minor child.  In Interest of M.A.T., 934 S.W.2d 2 (Mo.App.W.D. 1996).  See also In Interest of T.B., 963 S.W.2d 252 (Mo.App.W.D. 1997).

Emotional Abuse.  

To prove a case of emotional abuse, there must be proof of each of the following elements: (1) emotional abuse (2) inflicted upon a child (3) other than by accidental means (4) by those responsible for the child’s care, custody and control. Section 210.110(1), RSMo.

The important points about emotional abuse are that it usually occurs over time and is not necessarily linked to a single act.  Emotional abuse must be established by either lay testimony of facts establishing the emotionally abusive acts as well as the impact of the emotionally abusive acts on the child, or by expert testimony.  In Interest of P.C., 62 S.W.3d 600 (Mo.App.W.D. 2001).

Evidence that a child had seen a doctor, was seeing a therapist, had “psychological issues,” and had poor hygiene when the Children’s Division worker first saw the child is insufficient to establish emotional abuse in a case where the mother failed to provide the child with education provided by law.  In Interest of N.H., ED84498 (Mo.App.E.D. 2-1-2005).

At least one court has held that it is emotional abuse to potentially further expose a child victim to the perpetrator of the sexual abuse.  In a child protection order proceeding, the definition of abuse is substantially the same as the Chapter 210 definition.  The Western District, in Juvenile Officer v. Warner, WD63885 (Mo.App.W.D. 2-22-2005), held that sexual abuse results in emotional distress, and therefore, to further expose the child victim to the perpetrator creates a reasonable probability of further sexual abuse, and therefore a reasonable probability of further emotional abuse.  In Warner, the mother did not believe the allegations against father.  The court held there was substantial evidence supporting the order.

Neglect.  

To prove a case of neglect, there must be proof of each of the following elements: (1) failure to provide (2) by those responsible for the child’s care custody and control (3) proper or necessary support, education required by law, nutrition or medical, surgical or any other care necessary for the child’s well-being. Section 210.110(8), RSMo.

A dangerous situation is not required in order to assume jurisdiction over a child for neglect.  The only requirement is that there is a failure to supply the child with the minimum quality of care the community will tolerate.  In addition, a pattern of neglect is not necessary to assert jurisdiction for protection of a child.

When faced with a potentially harmful situation, the court need not wait until harm is done before the court can act.  At the risk of being wrong, the juvenile court is required to protect innocent children who cannot care for themselves.  The paramount concern is the welfare of the child which supercedes the preference for parental custody.  In Interest of G.C., 50 S.W.3d 408 (Mo.App.E.D. 2001).

In addition, the trial court may take jurisdiction over a child for past neglect even if there is no evidence of current neglect.  For example, evidence showing compliance during a following school year is irrelevant where the petition alleges educational neglect for the previous school year.  In Interest of J.B., 58 S.W.3d 575 (Mo.App.E.D. 2001).

Jurisdiction may also be properly assumed for neglect where the mother suffers from a mental illness which adversely affects her ability to parent a premature child.  In Interest of N.B., 64 S.W.3d 907 (Mo.App.S.D. 2002).

Jurisdiction is also properly assumed for neglect where a parent demonstrates erratic behavior as a result of the use of illegal drugs.  In Interest of B.T.O., 91 S.W.3d 745 (Mo.App.W.D. 2002).

Inadequate supervision can result in an administrative finding of neglect under the child abuse/neglect hotline law and therefore, it follows that inadequate supervision would also serve as a ground for assuming jurisdiction over a child for neglect.  Jane Doe v. Department of Social Services, 71 S.W.3d 648 (Mo.App.E.D. 2002).

Substantial evidence supported a finding of neglect in a de novo review proceeding from a  finding of neglect by the Child Abuse and Neglect Review Board after a hotline where a juvenile officer failed to give proper assistance to a juvenile who had been discovered to have attempted suicide and was found hanging by his neck.  Vaughn v. Missouri Department of Social Services, ED84172 (Mo.App.E.D. 4-19-2005).

Section 211.031.1(1), RSMo characterizes certain types of proceedings in which the juvenile court has exclusive original jurisdiction.  The first type is where the parents or other parents legally responsible for the care and support of the child or persons 17 years of age neglect or refuse to provide proper support, education which is required by law, medical, surgical or other care necessary for his or her well being.  Reliance by a parent, guardian or custodian upon remedial treatment other than medical or surgical treatment for a child or person 17 years of age shall not be construed as neglect when the treatment is recognized or permitted under the laws of this state.
Another type of case in which the juvenile court has exclusive original jurisdiction is where the child or person 17 years of age is otherwise without proper care, custody or support.

Another type of neglect cognizable by Section 211.031.1(1), RSMo is where the child or person 17 years of age was living in a room, building or other structure at the time such dwelling was found by a court of competent jurisdiction to be a public nuisance pursuant to Section 195.130, RSMo.

The final type of case cognizable under the abuse/neglect provisions of Section 211.031 is a case where the child or person 17 years of age is in need of mental health services, and the parent is unable to provide access to appropriate mental health services.  This section allows juvenile court intervention and assumption of jurisdiction in a case where the parent is unable to provide access to appropriate mental health services and the child or person 17 years of age is in need of such mental health services.  Section 211.031.1(1)(d), RSMo.

Status Offenses.  

There are only five status offenses in Missouri law.  They are defined in Section 211.031.1(2)(a)-(e), RSMo.  They are (1) truancy, (2) incorrigible, (3) runaway, (4) behavior/association injurious and (5) offenses applicable only to children.  

Truancy.  

To prove truancy, each of the following elements must be proven: (1) child (2) while subject to compulsory school attendance (3) is repeatedly (4) and without justification (5) absent from school. Section 211.031.1(2)(a), RSMo.

Compulsory school attendance is governed by Section 167.031, RSMo.  A parent or guardian is required to enroll his child in school if the child is between the ages of 7 and 16 years.  A child enrolled as early as age 5 is also subject to the compulsory school attendance law.  There are certain exceptions to the compulsory attendance law contained in section 167.031(1), (2) or (3), RSMo.  Those exceptions generally relate to mentally or physically incapacitated children, children between 14 and 16 years of age when legal employment has been obtained and the child is excused by the superintendent, and where a child between 5 and 7 years of age has been dropped from the school’s rolls as a result of a written request by the parent or guardian. 

Incorrigible.  

To prove a case of incorrigibility, there must be proof of each of the following elements: (1) child (2) disobeys reasonable and lawful directions (3) of his parents or other custodian (4) and is beyond their control. Section 211.031.1(2)(b), RSMo.

Runaway.  

To prove runaway, there must be proof of each of the following elements: (1) child (2) is habitually absent from his home (3) without sufficient cause, permission or justification. Section 211.031.1(2)c), RSMo.

Behavior/Association Injurious.  

To prove this status offense, there must be proof of each of the following elements: (1) behavior or association (2) of the child (3) are otherwise injurious to his welfare or to the welfare of others.  Section 211.031.1(2)(d), RSMo.

Offenses Applicable Only to Children.  

To prove this status offense, there must be proof of each of the following elements: (1) child (2) is charged with an offense not classified as criminal (3) or with an offense applicable only to children. Section 211.031.1(2)(e), RSMo.

Delinquency.  

The term delinquency refers to the commission of acts which would be crimes if those acts were committed by adults.  To prove commission of a crime by a juvenile, the juvenile officer is required to prove each and every element of the offense to the same standard of proof as the state would be required to do if an adult were charged with the same offense. Section 211.031.1(3), RSMo.
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A status offense case usually proceeds in the following order from start to finish.  Each of the items listed will be discussed in detail in the following chapters.

1. Juvenile taken into judicial custody pursuant to order of court or laws of arrest applicable to adults.  Rules 111.01a(1) or (2).  Miranda warning must be given. Section 211.059, RSMo.

2. Person taking juvenile into judicial custody shall immediately notify juvenile officer and make reasonable efforts to notify juvenile’s custodian.  Rule 111.02a.

3. Person taking juvenile into judicial custody makes written report to juvenile officer.  Rule 111.02b.

4. Juvenile officer releases or authorizes 24 hour temporary detention.  Rules 111.02c(2) and 111.06.

5. Juvenile presented to detention facility.  Rule 111.04.

6. Juvenile immediately informed of reason for detention, right to detention hearing and rights during detention.  Rules 111.05a, 111.07, 111.10 and 128.06.

7. Juvenile’s custodian(s) notified.  Rule 111.05.

8. Written notice given to juvenile and custodian(s).  Rules 111.05c and 128.06.

9. Juvenile officer files petition or motion to modify.  Rules 111.07a(2) and 114.01.

10. Probable cause hearing held within first 24 hours.  Rule 111.07b.

11. Also hold detention hearing at same time as probable cause hearing within first 24 hours.  Rule 111.08.

12. Court orders release or  detention of juvenile until further proceedings.  Rule 111.08. See also Rule 111.07.  If the court orders the juvenile detained, then based upon the reports, witness statements, the petition or motion to modify, or any other appropriate source documents, the court must make a finding that continuation of the child in the home is contrary to the welfare of the child or that placement outside of the home would be in the child’s best interest.  The Adoption and Safe Families Act (ASFA) requires this finding to be in the first court order removing the child from the home.  Failure to include this finding will disqualify the child for reimbursement of costs with federal money.  An after the fact correction is not permissible by any means including, but not limited to, a nunc pro tunc order.
13. Order of detention shall be reviewed every thirty days until final order of disposition.  Rule 111.08c.

14. Juvenile may be released from detention upon determination that change of circumstances makes continued detention unnecessary.  Rule 111.09.

15. Service of summons and petition.  Rule 115.01.

16. Subpoena witnesses.  Rule 115.07.

17. Appointment of counsel, if required.  Rule 116.

18. Adjudicatory hearing.  Rule 119.02.

19. If court assumes jurisdiction, submission of social study.  Rules 119.02a(8) and 119.05.

20. Dispositional hearing.  Rule 119.02a(9).

21. Final order of disposition.  Rules 119.02a(10) and 119.06.  If this is the first court order removing the child from the home, then the court must make the “contrary to welfare” finding pursuant to ASFA as set forth previously. 

22. Supervision begins if juvenile placed on probation.

23. Modification of judgment if juvenile violates probation.  Rule 119.09.  If this is the first court order removing the child from the home, then the court must make the “contrary to welfare” finding pursuant to ASFA as set forth previously. 

24. Termination of jurisdiction if probation successfully completed.  Rule 119.09.
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A delinquency case usually proceeds in the following order from start to finish.  Each of the items listed will be discussed in detail in the following chapters.

1 Juvenile taken into detention pursuant to order of court or laws of arrest applicable to adults.  Rule 111.01a(1) or (2).  Miranda warnings must be given.  Section 211.059, RSMo.

2. Person taking juvenile into judicial custody must immediately notify juvenile officer and make reasonable efforts to notify juvenile’s custodian. Rule 111.02a.

3. Person taking juvenile into judicial custody makes written report to juvenile officer.  Rule 111.02b.

4. Juvenile officer releases or authorizes 24 hour temporary detention.  Rules 111.02c(2) and 111.06.

5. Juvenile presented to detention facility.  Rule 111.04.

6. Juvenile immediately informed of reason for detention, right to detention hearing and rights during detention.  Rules 111.05, 111.07, 111.10 and 128.06.

7. Notification to juvenile’s custodian(s).  Rule 111.05b.

8. Written notice of certain rights given to juvenile and to juvenile’s custodian(s).  Rules 111.05c and 128.06.

9. Juvenile officer files petition or motion to modify.  Rules 111.07a(2) and 114.01.

10. Court determines probable cause exists that the juvenile has committed acts of delinquency and releases or orders juvenile detained until detention hearing.  Rule 111.07 a(2).  

If the court orders the juvenile detained, then based upon the reports, witness statements, the petition or motion to modify, or any other appropriate source documents, the court must make a finding that continuation of the child in the home is contrary to the welfare of the child or that placement outside of the home would be in the child’s best interest.  The Adoption and Safe Families Act (ASFA) requires this finding to be in the first court order removing the child from the home.  Failure to include this finding will disqualify the child for reimbursement of costs with federal money.  An after the fact correction is not permissible by any means including, but not limited to, a nunc pro tunc order.

11. Notice of date, time and place of detention hearing and right to counsel given to juvenile and custodian(s) in person, by telephone or such other expeditious method as is available.  Rule 111.07e.

12. Detention hearing within three days excluding Saturdays, Sundays and legal holidays.  Rules 111.07 c and 111.08.

13. Order of detention or release pending further proceedings.  Rule 111.08.  If this is the first court order removing the child from the home, then the court must make the “contrary to welfare” finding pursuant to ASFA as set forth previously.
14. Order of detention shall be reviewed by court every thirty days until final order of disposition.  Rule 111.08c.

15. Juvenile may be released from detention upon determination that a change of circumstances makes continued detention unnecessary.  Rule 111.09.

16. Service of summons and petition.  Rule 115.01.

17. Subpoena witnesses.  Rule 115.07.

18. Appointment of counsel, if required. Rule 116.

19. If required by law or in discretion of juvenile officer, motion to dismiss to allow prosecution of juvenile under general law, notice of hearing and investigation.  Rule 118.

20. If motion filed, dismissal hearing to determine if juvenile will be prosecuted as adult.  Rule 118.04.

21. Adjudicatory hearing.  Rule 119.02.

22. If court assumes jurisdiction, social study submitted to the court.  Rule 119.05.

23. Dispositional hearing.  Rule 119.02a(9).

24. Final order of disposition.  Rules 119.02a(10) and 119.06.  If this is the first court order removing the child from the home, then the court must make the “contrary to welfare” finding pursuant to ASFA as set forth previously.
25. Supervision begins if juvenile placed on probation.  Modification of judgment if probation violated.  Rule 119.09. 

26. Termination of jurisdiction upon successful completion of probation, Rule 119.09, or commitment to Division of Youth Services. If this is the first court order removing the child from the home, then the court must make the “contrary to welfare” finding pursuant to ASFA as set forth previously. 
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A juvenile may be taken into custody generally as follows:  

(1) pursuant to an order of the court, 

(2) pursuant to the laws of arrest applicable to adults if being taken into detention, 

(3) by a law enforcement officer or physician in certain abuse/neglect cases, or 

(4) by a juvenile officer in certain abuse/neglect cases.  Rule 111.01a.

Order of Court

This ground usually refers to a court order which has already been issued before the juvenile is taken into judicial custody.  The most common way in which this ground is utilized is when the court has issued a capias (which some circuits refer to as a “pick up order” or an “order to take juvenile into judicial custody”).  See Rule 128.01. Rule 111.01a(1).

Pursuant to Laws of Arrest Applicable to Adults

This ground is usually utilized when the juvenile is being taken into custody for the commission of a crime or for a status offense.  It should be noted that this ground applies only if the juvenile is being taken into detention, and since detention implies status or delinquency, this ground is not applicable to abuse/neglect cases. Rule 111.01a(2).

By a Law Enforcement Officer or Physician

This ground applies in abuse/neglect cases.  A law enforcement officer or physician can authorize 12 hour emergency protective custody pursuant to Rules 111.01a(3) and 111.11.  To utilize this ground, the law enforcement officer or physician must have: 

(1) reasonable cause 

(2) to believe the juvenile is in imminent danger 

(3) of suffering serious physical harm or threat to life 

(4) that may occur before a court could issue a protective custody order or before a juvenile officer could take the juvenile into temporary protective custody. Rule 111.01a(3).

Juvenile Officer

The juvenile officer may take the juvenile into 24 hour temporary protective custody in abuse/neglect cases.  In order to do so, the juvenile officer must: 

(1) have reasonable cause 

(2) to believe the juvenile is without proper care, custody or support and 

(3) that temporary protective custody is necessary to prevent personal harm to the juvenile. Rule 111.01 a

(4).  Note that there is no direct statutory authority for this and the sole direct basis is the Rule.  It is suggested that the juvenile officer who exercises this discretionary power do so only if necessary after applying the same standard as applicable to a law enforcement officer or physician, as set forth above, the so-called imminent danger standard.

Temporary protective custody shall not exceed 24 hours.  Section 210.125, RSMo.  It should be noted that the statute does not distinguish between emergency protective custody and temporary protective custody as does Supreme Court Rule.  Thus, the combined time authorized by a law enforcement officer or physician as set forth previously and the juvenile officer may not exceed 24 hours.  Pursuant to Rule 111.13b, and upon written motion and upon good cause shown, the court may extend temporary protective custody for a period not to exceed 24 hours.

The taking of a juvenile into judicial custody whether for abuse/neglect or status/ delinquency is not considered an arrest. Rule 111.01b.  Please note, however, that if the juvenile is being taken into judicial custody in connection with delinquency and the juvenile resists, the juvenile can be charged with resisting arrest.

Jurisdiction of the court attaches when the juvenile is taken into judicial custody.  Rule 111.01c.

A child may not be removed prior to the end of the official school day to place the child in foster care unless a court order specifies that the child may be removed from school.  Section 210.760. 
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Status/Delinquency

Secure detention at the detention facility may be utilized for delinquency.  Secure detention may be utilized for status only under very limited circumstances.  In addition to the detention facility, a juvenile may be placed in a shelter care facility subject to supervision of the court, a suitable place maintained by an association which provides for the care and protection of children or any other suitable custody as the court may direct.  Rule 111.03.  No person under 17 years of age, except a juvenile who has been transferred to a court of general jurisdiction for prosecution as an adult shall be detained in a jail or other adult detention facility.  A traffic court judge may, however, request the juvenile court to order commitment of a person under 17 years of age to a juvenile detention facility.  Section 211.033, RSMo.

Abuse/Neglect

A child in protective custody must never be placed in secure detention or a facility which is for the housing of delinquent or status offenders.  Remember that a child in protective custody is in said custody for the child’s protection as a result of wrongful acts or omissions of the custodian(s).  Thus, foster care, residential care for abused and neglected children, or some other suitable care, such as a relative, are the more appropriate options for the placement of abused and neglected children.  Generally, such children will be placed in the temporary legal custody of the Division of Family Services who shall then find a suitable placement. Rule 111.11.

Relatives must be given foster care placement unless a court has determined that placement with the relative is contrary to the best interests of the child.  Relative is defined as a person related to another by blood or affinity within the third degree.  Section 210.565.  If the court finds placement with the relative contrary to the child’s best interests, the court is required to make specific findings on the record detailing the reasons why the child should be placed with persons other than relatives.  Also, age of the relative is not to be the only factor considered in the placement decision.  Section 210.565.  Note that no child may be reunited with a parent or returned to a home in which the parent or any person residing therein has pleaded guilty to, or been found guilty of, certain crimes including certain sex crimes.  Sections 210.117, 211.038, 452.375 and 452.400, RSMo.  

Section 211.037 requires that a child be promptly returned to a “non-offending parent” if a preponderance of evidence shows that only one parent is the subject of an investigation, and if the non-offending parent has no history of criminal behavior, substance abuse, child abuse or neglect, domestic violence, stalking, full orders of protection within the past five years, and provided the offending parent is either not in the home because the parents live separately, or the offending parent has been removed from the home and the non-offending parent agrees to cooperate, and in fact complies with court orders.

Where placement in foster care results in the child having to change schools, school records are to be forwarded to the new school.  Upon request of the foster family, the GAL or the volunteer advocate, and whenever possible, the child shall be permitted to attend the same school the child was in prior to the removal.  Section 211.032.7.
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Generally, whoever takes the juvenile into judicial custody must: 

(1) give notice, 

(2) file a written report and 

(3) release the juvenile or deliver the juvenile to the juvenile officer.

Miranda Warnings

When a juvenile is taken into custody by a juvenile officer or law enforcement officer, with or without a warrant, for either a status offense or an act of delinquency, Miranda warnings must be given.  Section 211.059, RSMo.

Notice

Any person taking a juvenile into judicial custody (whether for abuse/neglect or status/delinquency), must immediately notify the juvenile officer and make reasonable efforts to notify the juvenile’s custodian(s).  Reasonable efforts means those efforts an ordinarily careful, prudent and diligent person would make under the same or similar circumstances.  Rule 110.05 a(23).  Reasonable efforts would of course include giving actual notice by orally communicating to the custodian(s) or hand delivering a written notice that the juvenile was taken into judicial custody.  If actual notice is not possible under the circumstances, then notice by telephone directly to the custodian(s) is preferred and if that is not available, notice by telephone to a relative or friend who can get a message to the custodian(s) would be the next choice.  In general, the juvenile officer or the person taking the child into judicial custody must give the best notice possible under the circumstances.

In addition, Section 210.760 requires the Division to notify the child’s parents or legal guardians if the child has been placed in foster care.  The section further requires the Division to work with the parent in an effort to return the child to the natural home if possible.

Upon removal, the Division must arrange a family support team meeting within 24 hours.  Section 210.762.

Written Report

Any person taking a juvenile into judicial custody must make a written report to the juvenile officer.  Rule 111.02b requires that the report contain: 

(1) why the juvenile was taken into judicial custody and 

(2) if the juvenile was not released, why the juvenile was not released.  This of course is the minimum which should be in such a referral.  Other suggested information would include the juvenile’s full name, age, date of birth, sex, physical description, full residence address including county, name, address and telephone number  of custodian(s) the facts and circumstances surrounding the event including the names, addresses and telephone numbers of any persons who have information or who could be witnesses.

Release

Rule 111.02c provides that a juvenile taken into judicial custody shall be released and shall not remain in custody unless: 

(1) the court has ordered the juvenile into detention, 

(2) the juvenile officer has authorized 24 hour temporary detention, 

(3) 12 hour  emergency protective custody has been authorized by a law enforcement officer or physician, or 

(4) 24 hour temporary protective custody has been authorized by the juvenile officer.

Since it is presumed that juvenile is to be released, there are certain rules regarding release which must be observed.  When a juvenile is taken into judicial custody but released, the release must be made to either: 

(1) the juvenile’s custodian(s) or 

(2) some other “suitable person.” Rule 111.02c.  Note that no child may be reunited with a parent or returned to a home in which the parent or any person residing therein has pleaded guilty to, or been found guilty of, certain crimes including certain sex crimes.  Sections 210.117, 211.038, 452.375 and 452.400, RSMo.  Section 210.482 authorizes background checks when emergency placements are necessary due to the unexpected absence of the parents.  Emergency placement is defined as placing the child in the home of a private individual, including neighbors, friends or relatives as a result of the sudden unavailability of the primary caretaker.  

Relatives must be given foster care placement unless a court has determined that placement with the relative is contrary to the best interests of the child.  Relative is defined as a person related to another by blood or affinity within the third degree.  Section 210.565.  If the court finds placement with the relative contrary to the child’s best interests, the court is required to make specific findings on the record detailing the reasons why the child should be placed with persons other than relatives.  Also, age of the relative is not to be the only factor considered in the placement decision.  Section 210.565.

Section 211.037 requires that a child be promptly returned to a “non-offending parent” if a preponderance of evidence shows that only one parent is the subject of an investigation, and if the non-offending parent has no history of criminal behavior, substance abuse, child abuse or neglect, domestic violence, stalking, full orders of protection within the past five years, and provided the offending parent is either not in the home because the parents live separately, or the offending parent has been removed from the home and the non-offending parent agrees to cooperate, and in fact complies with court orders.

In connection with the release, the court or the juvenile officer may impose conditions relating to the activities of the juvenile and the person to whom the juvenile is released.  The court must be notified of those conditions and the juvenile must be notified that failure to adhere to those conditions may result in more restrictive conditions or the detention of the juvenile.  In addition, the person to whom the juvenile is released may be required to sign a written promise to produce the juvenile. Rule 111.02d and e.

If a juvenile is not released, the juvenile must be delivered to the detention facility (if the juvenile is taken into detention) or to a person or agency authorized to have protective custody (if taken into protective custody).  If the juvenile is taken into protective custody the parties must be notified of their right to request a protective custody hearing. Rules 111.02f and g and 111.13c See also Section 211.061, RSMo..
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A juvenile may be taken into detention for a status offense either: 

(1) pursuant to an order of court or 

(2) pursuant to the laws of arrest applicable to adults.   Rule 111.01a(1) or (2).

Once the juvenile is taken into detention, notices must be given and in order to detain the juvenile in detention there must either be: 

(1) a court order or 

(2) the juvenile officer must authorize 24 hour temporary detention.   Rules 111.02a and c.  The juvenile must also be advised of his Miranda warnings.  Section 211.059, RSMo.

If the juvenile officer authorizes 24 hour temporary detention, during this period the juvenile officer must obtain from the investigating law enforcement agency sufficient information to file a petition or motion to modify.   This is because the filing of a petition or motion to modify is a prerequisite to continuing the juvenile in detention beyond the first 24 hour period of temporary detention.  Rule 111.07.

Since it is the responsibility of the law enforcement agency to conduct an investigation for the juvenile officer, the juvenile officer must have a procedure in place with all law enforcement agencies operating within the county for submission of sufficient evidence so that the juvenile officer has plenty of time to file a petition or motion to modify.   It is suggested that law enforcement provide a complete report including the facts of the occurrence and the names and addresses of all witnesses by the morning following an evening detention or by close of business if detention occurs during business hours.   It is also important that the law enforcement agency provide all of its information to the juvenile officer so that there remains enough time in the initial 24 hour period for the juvenile officer to prepare a petition or motion to modify, have it typed, have it filed, and have it submitted to the judge for an order because all of these things must occur within the first 24 hours.  In addition, in the case of a status offense, the probable cause and detention hearings must also occur within the first 24 hours.

Once the juvenile officer receives sufficient information, the juvenile officer should draft the petition or motion to modify.   Notice of the detention hearing should be given to the juvenile and custodians and the petition or motion to modify, together with police reports and witness statements, must be made available to the parties and brought to the hearing.

The Court must hold the probable cause and detention hearings within 24 hours and in order to continue a purely status offender in detention, the Court must find that: 

(1) a petition or motion to modify has been filed 

(2) that probable cause exists to believe the juvenile has committed a status offense 

(3) that the juvenile has violated the conditions of a court order that sets forth specific conditions of behavior and consequences of violation of those conditions and that either: (a) the juvenile has a record of willful failure to appear at court proceedings or (b) the juvenile has a record of violent conduct resulting in physical injury to self or others or (c)the juvenile has a record of leaving a court ordered placement other than secure detention without permission.  Rule 111.07.  See also Section 211.063, RSMo.

These special provisions related to status offenders do not apply to a juvenile who: 

(1) has been taken under jurisdiction of the court for delinquency 

(2) has been adjudicated for delinquency or 

(3) is currently charged with an act of delinquency.  

Once all of the foregoing have been established, the court must still find that there is at least one of five reasons for detention of the juvenile as follows: 

(1) to protect the juvenile 

(2) to protect the person or property of others 

(3) because the juvenile may flee or be removed from the jurisdiction of the court 

(4) because the juvenile has no custodian or suitable adult to provide care and supervision for the juvenile and return the juvenile to the court when required or 

(5) because the juvenile is a fugitive from another jurisdiction and an official of that jurisdiction has required the juvenile detained pending return to that jurisdiction.

Just as in delinquency cases, an order of detention must be reviewed by the court every 30 days until final order of disposition.   Rule 111.08c.
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Remember that detention refers to the type of judicial custody applicable to status and delinquency cases.  Thus, as pointed out previously, a juvenile can be taken into detention either: 

(1) pursuant to an order of court or 

(2) pursuant to the laws of arrest applicable to adults.  Rule 111.01a(1) or (2).

Once the juvenile is taken into detention notices must be given and in order to detain the juvenile in detention there must either be: (1) a court order or (2) the juvenile officer must authorize 24 hour temporary detention. Rules 111.02a and c.  The juvenile must also be advised of his Miranda warnings.  Section 211.059, RSMo.

If the juvenile officer authorizes 24 hour temporary detention, during this period the juvenile officer must obtain from the investigating law enforcement agency sufficient information to file a petition or motion to modify.  This is because the filing of a petition or motion to modify is a prerequisite to continuing the juvenile in detention beyond the first 24 hour period of temporary detention. Rule 111.07.

Thus, since it is the responsibility of the law enforcement agency to conduct an investigation for the juvenile officer related to the commission by juveniles of crimes, the juvenile officer must have a procedure in place with all law enforcement agencies operating within the county for submission of sufficient evidence so that the juvenile officer has plenty of time to file a petition or motion to modify.  It is suggested that at the very least, law enforcement should provide a complete report including the facts of the occurrence and the names and addresses of all witnesses by the morning following an evening detention or by close of business if detention occurs during business hours.  It is also important that the law enforcement agency provide all of its information to the juvenile officer so that there remains enough time in the initial 24 hour period for the juvenile officer to prepare a petition or motion to modify, have it typed, have it filed, and have it submitted to the judge for an order of temporary detention because all of these things must occur within the first 24 hours.

Once the juvenile officer receives sufficient information from the law enforcement officials involved, the juvenile officer should draft the petition or motion to modify.  The juvenile officer then presents the petition or motion to modify together with the police reports and witness statements, if any, to the judge. Rule 111.07.

After reviewing the petition or motion to modify, together with supporting reports and statements, the judge can either release the juvenile pursuant to Rule 111.02 or enter an order of detention pending a detention hearing.  In order to enter an order of detention until the detention hearing, the court must find that: (1) the juvenile officer has filed a petition or motion to modify and (2) the court must determine that probable cause exists that the juvenile has committed acts consisting of delinquency.

The detention hearing must be held within three days excluding Saturdays, Sundays and legal holidays unless the court for good cause orders the hearing continued.  Notice of the date, time and place of the detention hearing and of the right to counsel shall be given to the juvenile and the juvenile’s custodian(s) in person, by telephone or by such other “expeditious method as is available.”  The court may also hold the detention hearing at any place within the circuit which is convenient to the court. Rules 111.07c, d and e.

Please note that the probable cause determination that the juvenile has committed acts of delinquency occurs at this stage of the proceedings and not at the detention hearing, and the court is permitted to make the probable cause determination based upon the pleadings (petition or motion to modify) as well as the police report or witness statements submitted to the court.  Probable cause that the juvenile committed an act of delinquency is no longer a part of the detention hearing.  Rule 111.08.

The detention hearing is merely a determination as to whether there is good reason to have the juvenile detained until the adjudicatory hearing.  Rule 111.08.

At the detention hearing, the court determines whether the juvenile and custodian have been informed of their right to counsel and the court may continue the hearing to enable counsel to be obtained or appointed if the right to counsel is not waived. Rule 111.08a.

The only evidence relevant at the hearing is that evidence which is relevant to the necessity for the detention of the juvenile.  Written reports and social records may be provided to the court, but if so, they must be made available to all parties at or prior to the hearing.  At the detention hearing, the court can either order the juvenile released pursuant to Rule 111.02 or order the juvenile continued in detention pending further proceedings.  The juvenile shall only be continued in detention if the court finds the detention is required for at least one of five reasons.  Those reasons are: 

(1) to protect the juvenile, 

(2) to protect the person or property of others, 

(3) because the juvenile may flee or be removed from the jurisdiction of the court, 

(4) because the juvenile has no custodian or suitable adult to provide care and supervision for the juvenile and return the juvenile to court when required or 

(5) because the juvenile is a fugitive from another jurisdiction and an official of that jurisdiction has required the juvenile be detained pending return to that jurisdiction. Rule 111.08b.

If the court, after the detention hearing, orders the juvenile detained pending further proceedings, the court must review the order of detention every thirty days until final order of disposition. Rule 111.08c.
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Pursuant to Rule 111.09 the court may release a juvenile from detention upon a change of circumstances showing that continued detention is unnecessary. 

The juvenile, custodian or juvenile officer may make the written request to the court which must set forth the changed circumstances. Rule 111.09b.

The court may grant or deny the request without a hearing.  The court may, however, order a hearing and if the court orders a hearing notice of the hearing must be given to the juvenile, the custodian(s) and the juvenile officer prior to the hearing.  The hearing may be held at a date, time and place as determined by the court and upon receiving evidence, the court may either grant the request and release the juvenile to the juvenile’s custodian(s) or other suitable person or may deny the request and remand the juvenile to the detention center or facility. Rule 111.09c.
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The juvenile has certain rights during detention and the custodian(s) and counsel also have certain rights related to the juvenile’s detention.

When a juvenile is admitted to a juvenile detention facility, the juvenile must be informed of (1) the reason for detention, (2) the right to a detention hearing under Rules 111.07 and 111.08, and (3) the juvenile’s rights during detention under Rule 111.10. Rule 111.05.

The juvenile’s rights during detention are set forth in Rule 111.10.  Any circuit operating a detention facility should enact policies and procedures to implement the broad requirements of Rule 111.10.  When a juvenile is admitted to a detention facility, the juvenile may: (1) immediately telephone custodian(s) and (2) immediately telephone counsel.  Thereafter, the juvenile shall be allowed to: (1) telephone custodian(s) at reasonable intervals and (2) telephone counsel at reasonable intervals.  The court may establish rules regarding the time and frequency of the subsequent telephone calls.  The initial calls, however, must be allowed immediately pursuant to Rule 111.10a.

When a juvenile is admitted to a detention facility, an initial visit may be made by the custodian(s) and counsel at any time.  After the initial visit, counsel must be allowed to visit at any reasonable time and the custodian(s) may visit during the visiting hours of the facility.  Visiting hours must be regularly scheduled at least three days per week.  The court may establish rules permitting visits by other persons. Rule 111.10b.

Rule 111.10c provides that if the juvenile refuses to see his custodian(s), no visits shall be allowed thereafter by said custodian(s) unless authorized by the court or the juvenile officer. 

While in detention, no person shall interview or interrogate a juvenile except for the custodian(s), the juvenile’s counsel, the juvenile officer or any other authorized personnel of the court unless approval has been obtained from the court or the juvenile officer.  In any event, no person may interview or interrogate the juvenile concerning an act of delinquency where the juvenile is represented by counsel unless counsel is present or has consented to the interview or interrogation.  Rule 111.10e.
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Informal adjustment is the handling of a juvenile matter informally and can include the giving of advice and counsel to the juvenile and custodian(s), referrals to other agencies, supervision on unofficial probation, temporary placement outside the home and other referrals to other appropriate public and private agencies.  Rule 113.01.

Commencement

Informal adjustment is commenced by a request to the juvenile and custodian(s) by letter, telephone or otherwise that they attend a conference at a designated date, time and place.  Rule 113.02.  The request must include a notice that attendance is voluntary and that participants may be represented by counsel.

Informal Adjustment Conference

If the juvenile and custodian(s) appear without counsel, the juvenile officer shall inform them or their right to counsel and the right of the juvenile to remain silent.  If either the juvenile or custodian(s) indicates a desire to be represented by counsel, the informal adjustment conference shall be adjourned to afford them an opportunity to secure counsel.

At the informal adjustment conference, the juvenile officer must inform the juvenile and custodian(s): 

(1) that information has been received indicating the juvenile appears to come within the juvenile code, 

(2) that the juvenile officer intends to discuss with those in attendance his recommendations, continuing conferences or contacts and the juvenile’s general behavior and environment, 

(3) that during informal adjustment no petition will be filed, 

(4) that informal adjustment is voluntary and that the juvenile and custodian(s) may withdraw at any time, 

(5) that if the juvenile of the custodian(s) denies that the court has jurisdiction or wishes facts to be determined by the court no further efforts will be made informally, and 

(6) that the juvenile officer may terminate informal adjustment at any time and either dismiss the juvenile or file a petition in court.  Rule 113.03.

The aforesaid procedures are intended to be advisory and may be modified to meet differing circumstances.  Subsequent conferences may be scheduled.

Termination of Informal Adjustment

The juvenile officer may terminate information adjustment and dismiss the juvenile or terminate informal adjustment and file a petition if at any time: 

(1) it appears the juvenile and custodian(s) have received maximum benefit, 

(2) the juvenile or custodian(s) decline to participate further, 

(3) the juvenile or custodian(s) deny the jurisdiction of the court to act under the juvenile code, 

(4) the juvenile or custodian(s) express a desire to have the facts determined in court, 

(5) the juvenile or custodian(s) fail to attend an informal adjustment conference. 

(6) the juvenile or custodian(s) appear unable or unwilling to benefit from further informal adjustment, 

(7) the juvenile officer receives new or additional information indicating that informal adjustment is not in the best interests of the juvenile or society, or 

(8) other sufficient reasons exist for terminating informal adjustment

Duration of Informal Adjustment

Informal adjustment shall not continue beyond 6 months from its commencement unless extended by the court for a period not to exceed 6 months.  An order extending informal adjustment must be entered prior to expiration of the initial 6 month period.

Upon termination of informal adjustment, the juvenile officer must notify the juvenile, custodian(s) and the court if the juvenile is dismissed without further proceedings.
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The term “parties” refers to those persons who are authorized to participate in the proceedings, receive copies of papers filed with the court, receive social summaries, be present at hearings, be represented by counsel and to call witnesses and cross-examine witnesses presented by the other parties.

The juvenile officer must be able to identify those persons who are parties because generally the parties must be named in the petition, which is the first document filed in many juvenile cases.  In addition, parties are entitled to receive copies of the petition by being served a summons in the manner provided by law.  In order to arrange all of these matters, the juvenile officer must understand who qualifies as a party.

Rule 110.05a defines the term “party” as 

(1) the juvenile, 

(2) the juvenile’s custodian(s), 

(3) the juvenile officer and 

(4) any other person named by statute or court order as a party.  Rule 110.05a

(5) defines the term “custodian” as a parent, guardian of the person and any person having legal or actual custody of the juvenile.  This would include the Children’s Division in those cases where the Division has legal custody.  Foster parents, however, are not parties and therefore are not entitled to receive copies of the paperwork, nor are they entitled to participate in the hearings by calling witnesses or cross-examining the witnesses of the other parties.

The current foster parents of a child, or any pre-adoptive parent or relative currently providing care for the child, shall be provided with notice of, and an opportunity to be heard in, any permanency or other review hearing to be held with respect to the child.  Section 211.171.3, RSMo.  This provision does not require that the foster parent, pre-adoptive parent or relative providing care for the child be made a party to the case.  Id.  Note also that this section applies only to review and permanency hearings.

A grandparent shall have a right to intervene in any proceeding initiated pursuant to Chapter 211 RSMo., in which the custody of a grandchild is in issue, unless the juvenile judge decides, after considering a motion to intervene by the grandparent, that such intervention is against the best interest of the child.  Section 211.177.1, RSMo.  The right of the grandparent to intervene terminates upon the adoption of the child, except where the child is adopted by a step-parent, another grandparent or other blood relative.  Section 211.177.2, RSMo.

The juvenile officer has the burden of proving that intervention by grandparents would be against the best interest of the child.  In Interest of L.J.H., 67 S.W.3d 751 (Mo.App.S.D. 2002).  In this case, evidence adequately established that intervention is not in the best interests of the child where the child had significant physical injuries of which the grandparents should have been aware, and that grandparents failed to protect the child by not taking action when the grandparents should have known of the abuse.  Id.

Even after termination of parental rights has been granted, but where no adoption has yet occurred, the grandparent may still intervene in the ongoing juvenile custody case pursuant to Section 211.177, unless such intervention is against the best interests of the child.  In Interest of C.M.D., 18 S.W.3d 565 (Mo.App.W.D. 2000).  A termination of parental rights proceeding under Chapter 211, however, is not a juvenile custody determination under Section 211.031, and accordingly, a grandparent does not have a right to intervene in a Chapter 211 termination of parental rights proceeding and the provisions of Section 211.177 do not apply.  In Interest of C.M.D., 18 S.W.3d 556 (Mo.App.W.D. 2000).

Once a grandparent establishes entitlement to intervene, the burden shifts to the party seeking to prevent intervention to show that intervention is against the best interests of the child.  In Interest of M.B., 91 S.W.3d 122 (Mo.App.E.D. 2002).  In this case, evidence that the grandmother had been investigated and determined not to be suitable as a placement for the child, that father constituted a continued risk to the child and that grandmother would allow father access to the child was sufficient to show that intervention was against the best interests of the child.  Id.  The fact that the child had been injured on two separate occasions while in DFS custody was not sufficient to rebut evidence showing that it would be against the child’s best interests for grandmother to intervene.  Id.

A motion to intervene in an adoption case which alleges that interveners are members of a federally recognized Indian Tribe meets the criteria for intervention as a matter of right under the “interest” test of Rule 52.12 (a)(2).  In this case, interveners had a sufficient concern in the outcome of the adoption to satisfy the “interest” test because interveners have a legal right to a preference in the case because of the Indian Child Welfare Act.  Id.  It follows that the same reasoning would apply to an intervention at the foster care placement stage as well. 
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Rule 114.01 and Section 211.091, RSMo specify the format and requirements for the contents of a petition.  The caption must state:

In the Interest of: _________________,

 (Male)(Female), Age __________.

The petition must state the name, date of birth and residence of the juvenile.

The petition must also state the name and residence of 

(1) the juvenile’s parents, 

(2) the juvenile’s legal guardian, if there be one, 

(3) the person or agency in whose custody the juvenile may be, 

(4) the juvenile’s nearest relative, if no parents or guardian be known and 

(5) the juvenile’s spouse, if any.

The petition must also state facts which bring the juvenile within the jurisdiction of the court including the date, place and manner of the acts alleged and the law or standard of conduct if any allegedly violated by the acts together with any other pertinent data or information.

In general, to allege abuse/neglect, the petition should track and follow the appropriate jurisdictional ground under Section 211.031, RSMo as well as the definitions of abuse or neglect in Section 210.110, RSMo.

If alleging a status offense, the allegation should track the required elements of proof of the particular status offense in Section 211.031, RSMo.

If delinquency, the juvenile officer should utilize the book Missouri Approved Charges- Criminal and the juvenile officer should merely follow the charging language for the particular crime in question.  It should be noted that Missouri Approved Charges-Criminal is written to assist a prosecuting attorney in drafting a criminal charge in an adult criminal matter.  The language should be tracked exactly and no element or word should be left out.  The only change which should be made in juvenile court when alleging a crime is that the allegations should begin with the phrase as follows:

“The juvenile has committed acts which, if committed by an adult would constitute the Class ____ Felony/Misdemeanor of _______, in violation of Section _______, RSMo in that on or about the ___ day of _________, 19_____, in the County of _______________, State of Missouri, the juvenile did _________________________.

A deputy juvenile officer is permitted to sign an original petition and an amended petition. In Interest of T.L.C., 553 S.W.2d 556 (Mo.App. 1977).  

After the petition is prepared and signed, it is filed in the office of the clerk of the Family Court/Circuit Court Juvenile Division.

Extreme care must be used in writing a petition in juvenile court because if an allegation is omitted then the petition “fails to state a claim.”  In this event the petition is insufficient to vest the juvenile court with jurisdiction and all acts of the court thereafter are void.

In order to vest the juvenile court with jurisdiction, the petition must satisfy constitutional due process requirements as well as Section 211.091.2, RSMo.  Constitutional due process requires that a petition give that notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and to afford them an opportunity to present objections.  A neglect petition couched in the statutory language of Section 211.031.1(1) is sufficient to vest the juvenile court with jurisdiction and satisfies both the pleading requirements of Section 211.091 RSMo and constitutional due process.

Rule 114.01 contains more stringent pleading requirements, but failure to comply with these more stringent pleading requirements does not operate to deprive the juvenile court of jurisdiction.  In Interest of A.A.R., 71 S.W.3d 626 (Mo.App.W.D. 2002).  Further, a juvenile may not be adjudicated for an uncharged offense even if the evidence of that offense comes from the juvenile’s own testimony during the hearing because lack of notice and inability to prepare a defense violates the juvenile’s right to due process of law.  In Interest of J.D.B., 2 S.W.3d 195 (Mo.App.W.D. 1999).

The juvenile court is not deprived of jurisdiction where evidence of sexual abuse is admitted at the dispositional hearing despite the fact that no allegation of sexual abuse was alleged in the petition.  In that case, the petition made other allegations of neglect and those allegations were specifically pleaded and complied with the requirements of constitutional due process and Section 211.091.2, RSMo.  Jurisdiction was properly assumed.  Thus, the trial court did not lose jurisdiction when it heard, at the dispositional stage, evidence related to allegations of sexual abuse of the child.  In Interest of D.K.S., Op.No. WD61907 (Mo.App.W.D. 6-17-2003).

The petition may be amended by leave of court at any time.  Rule 114.02.  In order to accomplish an amendment, a motion for leave to file amended petition must be filed and the court should “grant leave” by signing an order sustaining the motion for leave to file amended petition.

A petition may be dismissed by the juvenile officer, however, Section 211.091.4, RSMo requires that the juvenile officer assess the impact of the dismissal on the best interests of the child and take all action practicable to minimize any negative impact.  The dismissal of a petition without prejudice does not bar a subsequent petition asking the juvenile court to assume jurisdiction over a child alleging the same issue which was addressed in the previous petition which was dismissed without prejudice.  In Interest of R.G., 885 S.W.2d 757 (Mo.App. 1994).
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A party is entitled to be represented by counsel in all proceedings.  The term “party” is defined in Rule 110.05a(19).

Appointment of Counsel

 Any party is entitled to hire counsel in all proceedings. Rule 116.01a.  The question which most likely comes up for consideration is when must the court appoint counsel for a party.  The rules for a juvenile are different from those for the custodian.  

Juvenile

The rules for a juvenile are different depending upon whether the petition has been filed or not.  Prior to the filing of a petition, the court shall appoint counsel for the juvenile if: 

(1) a request is made to the court, 

(2) the juvenile is subject to juvenile proceedings and 

(3) the juvenile is indigent.  

After the filing of a petition, the court shall appoint counsel for the juvenile when necessary to assure a full and fair hearing.  No requirement of indigency exists under this circumstance. Rule 116.01b and c.

Both a “Next Friend” and a “Guardian Ad Litem” are officers of the court and their rights and duties are basically the same.  State ex rel. Department of Social Services v. Kobusch, 908 S.W.2d 383 (Mo.App.E.D. 1995).  However, in an action under the Uniform Parentage Act, where the child is a Plaintiff, the action must be commenced and prosecuted by a duly appointed guardian or by a next friend appointed pursuant to Rule 52.02 (a).  Appointment of a Guardian Ad Litem for the child Plaintiff does not satisfy the requirement that the child Plaintiff be made a party to the action.  If the child in a Uniform Parentage Act case is a Defendant, then a Guardian Ad Litem shall be appointed for the child.  In Re: The Matter of J.L., 9 S.W.3d 733 (Mo.AppS.D. 2000).

Custodian

There is no provision for appointment of counsel for a custodian prior to the filing of a petition.  After a petition has been filed the court shall appoint counsel for the custodian if: 

(1) the custodian is indigent, 

(2) the custodian desires appointment of counsel and 

(3) a full and fair hearing requires appointment of counsel for the custodian. Rule 116.01d.

Duration of Service

Counsel serves for all stages of the proceedings including appeal unless relieved by the court for good cause shown.  If no appeal is taken, services of counsel are terminated following the entry of an order of disposition. Rule 116.01f.

Conflict of Interest

The juvenile and custodian may be represented by the same attorney except where a conflict of interest exists.  If it appears that a conflict exists then the court shall order the juvenile and custodian be represented by separate counsel. Rule 116.01g.

Waiver of Counsel

A juvenile may waive counsel only with approval of the court.  Waiver may be withdrawn at any stage. Rule 116.01h.  Waiver of counsel by a juvenile must be knowing, voluntary and intelligent under the totality of the circumstances.  The court must make a record and, prior to the waiver, must make sure the juvenile understands the 

(1) nature of the charges, 

(2) statutory offenses included within the charges, 

(3) range of punishment, 

(4) possible defenses to the charges, 

(5) possible mitigating circumstances, 

(6) any other fact essential to a broad understanding of the whole matter, 

(7) the right to be represented by counsel or, if unable to afford counsel, that counsel would be appointed free of charge, 

(8) the right to confront and cross-examine witnesses, 

(9) the right to remain silent and the right against self-incrimination, 

(10) the court must inquire into the juveniles’ age, experience, education, background, intelligence and capacity to understand the warnings given, 

(11) the court must inquire into the juvenile’s knowledge of trial procedures and rules of evidence and give a warning that without such knowledge, the juvenile will have difficulty cross-examining witnesses and presenting evidence, and, 

(12) the court must provide a warning that the juvenile will be at an extreme disadvantage by appearing without an attorney.  In Interest of D.L., 999 S.W.2d 291 (Mo.App.E.D. 1999).  

A parent must also knowingly, voluntarily and intelligently waive the right to counsel.  The trial court must make a record and the record must support a finding that a parent was advised of the right to appointed counsel and that the parent knowingly waived that right.  In Interest of M.A.J., 998 S.W.2d 177 (Mo.App.W.D. 1999).

Public Defender/Legal Aid

If available, the court may appoint counsel from the public defender’s office or a legal aid society to represent a juvenile or custodian. Rule 116.01j.

Attorney’s Fees for Appointed Counsel

Where counsel is appointed, the court may assess attorney’s fees and expenses of counsel as costs in the case.  Such costs may then be adjudged against the custodian(s) or the informing witness as provided by law, or as otherwise provided by law. Rule 116.01j.
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Rule 117 contains rules which are applicable to all hearings.

Presence and Exclusion of Parties

The juvenile and custodian(s) have a right to be present at all times during any hearing.  When a juvenile or custodian(s) fail to appear after proper service or notice has been made the court may commence the hearing without their presence except that the case may not proceed without the presence of the juvenile if the matter being heard is a motion to dismiss to allow the juvenile to be prosecuted as an adult or if the matter being heard is a hearing on the petition or motion to modify alleging status or delinquency.  Where a juvenile is charged with a status or delinquency offense and has an appointed attorney, and was released from detention on the condition that the juvenile reappear for trial on a date certain, and where the juvenile and custodian each fail to appear, the trial court erred by proceeding to hold the trial in the absence of the juvenile even though the juvenile’s appointed counsel was present and able to cross-examine each witness.  In Interest of S.H., 75 S.W.3d 286 (Mo.App.E.D. 2002).

The court may exclude the juvenile from the hearing where it appears that exclusion is in the best interests of the juvenile except that the juvenile may not be excluded from a hearing on a motion to dismiss to allow the juvenile to be prosecuted as an adult or a hearing on the petition alleging status or delinquency.

The court may exclude the juvenile’s custodian(s) from any part of the hearing where it appears that exclusion is in the best interests of the juvenile.

Factors to Consider

In determining whether to proceed without the presence of the juvenile or custodian(s), the court shall consider, among other things, the age and emotional maturity of the juvenile, relationship between the juvenile and custodian(s), the nature and probable value of the evidence that may be presented, and whether the juvenile or custodian(s) have expressly requested to be present during the hearing or during the presentation of evidence.

The court may, in any event, exclude unruly or disruptive persons where exclusion is necessary to the orderly conduct of court proceedings.

After the hearing is commenced with the juvenile present, subsequent voluntary absence of the juvenile shall not prevent the court from conducting the hearing to a conclusion.

Admissions to Hearings

The court may admit to hearings persons with a direct interest in a given case or in the work of the court.  The court may also exclude any persons from hearings.  In State ex rel., St. Louis Post-Dispatch v. Garvey, ED85879 (Mo.App.E.D. 5-3-2005), the court granted juvenile’s motion to close all proceedings in a case where the juvenile was charged with murder in the first degree.  The reason alleged in the motion was that the presence of media would  have an adverse affect on the care and treatment of the juvenile.  The court also noted that mother’s ability to assist in the juvenile’s defense would be hampered by media in the courtroom.  

Relator sought a writ to prevent the proceedings from being closed.  The court held that 211.171, while providing that juvenile cases are generally closed, are to be open where the juvenile is charged with a class A or B felony.  The statute supercedes Rule 117.02, which provides that the court may exclude persons “except as otherwise provided by law. . . .”  In addition, the standard established by the U.S. Supreme Court for closing criminal cases has not been met.  That standard requires the court to find that 

(1) there is a substantial probability that publicity will prejudice the defendant’s right to a fair trial that closure would prevent, and 

(2) reasonable alternatives to closure cannot adequately protect the defendant’s fair trial rights.  Id.  

Finally, 211.171 addresses procedures to be followed at “the hearing” and this means the adjudicatory hearing.  Thus, the court held that the adjudicatory hearing must be open, but the court may close other hearings, including the status conference.  Id.

Record of Proceedings

A complete record of all testimony shall be kept by stenographic reporting, by mechanical or electronic device, or some combination thereof.  Exhibits and other tangible evidence shall be preserved by the party offering the same unless otherwise directed by the court.

Burden of Proof

The juvenile officer has the burden of proof.  If a juvenile is charged with a crime, the juvenile officer must prove the allegations beyond a reasonable doubt.  For all other adjudications under Section 211.031, the juvenile officer must prove the allegations by clear and convincing evidence.

Where a juvenile on probation has committed the violation of probation and the juvenile officer seeks to modify the prior judgment of disposition based upon the probation violation, then the juvenile officer must prove the violation by clear and convincing evidence.  In Interest of C.L.B., 22 S.W.3d 233 (Mo.App.W.D. 2000).  See also In Interest of N.J.B., 941 S.W.2d 782 (Mo.App.W.D. 1997).

If the violation of probation committed by the juvenile would also constitute a new crime, and where the juvenile officer is requesting the court to also adjudicate the juvenile guilty of the new crime such that the adjudication will carry with it all of the consequences of a conviction in juvenile court, the appropriate standard of proof is beyond a reasonable doubt.  In Interest of C.L.B., 22 S.W.3d 233 (Mo.App.W.D. 2000).

In contrast, there are two different burdens of proof in termination of parental rights cases.  The substantive ground for termination must be proven by the juvenile officer by clear and convincing evidence.  The fact that termination is in the best interests of the child must be proven by the juvenile officer by preponderance of the evidence.  In Interest of K.C.M., 85 S.W.3d 682 (Mo.App.W.D. 2002).
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Generally

No child shall be charged with a crime or convicted unless the case is transferred to a court of general jurisdiction. Section 211.271.2, RSMo.  The decision of the juvenile division as to whether  a petition should be dismissed to allow a child to be transferred to a court of general jurisdiction and to be prosecuted under the general law is a discretionary decision of the juvenile court.  Section 211.071, RSMo., requires the court to hold a hearing on whether a juvenile should be transferred to a court of general jurisdiction to allow prosecution under the general law if a petition alleges that a child committed any of the following:

1.  First Degree Murder under Section 565.020, RSMo.

2.  Second Degree Murder under Section 565.021, RSMo.

3.  First Degree Assault under Section 565.050, RSMo.

4.  Forcible Rape under Section 566.030, RSMo.

5.  Forcible Sodomy under Section 566.060, RSMo.

6.  First Degree Robbery under Section 569.020, RSMo.

7.  Distribution of Drugs under Section 195.211, RSMo.

8.  If the juvenile has committed two or more prior unrelated offenses which would be felonies if committed by an adult.

If the juvenile falls within any of the above categories, the court shall order a hearing and may in its discretion dismiss the petition and transfer the child to a court of general jurisdiction for prosecution under the general law.  Note that there is no age limit with respect to the above categories.  Accordingly, a child at any age who falls within one of the above categories is required to be the subject of a hearing to determine whether he should be transferred to a court of general jurisdiction to allow prosecution under the general law, but the decision to certify or not is discretionary.

In all other cases, dismissal to allow prosecution of the juvenile as an adult under the general law may proceed only if:

1.  The child is between the ages of 12 and 17 years of age and

2.  The child has committed an offense which would be considered a felony if committed by an adult.

If the petition alleges that a child between the ages of 12 and 17 years of age has committed acts which would constitute a felony if committed by an adult, the court may, upon its own motion or upon motion by the juvenile officer, the child or the child’s custodian, order a hearing.  After such hearing, the court may, in its discretion, dismiss the petition thereby permitting the child to be transferred to a court of general jurisdiction and prosecuted under the general law.  The petition must allege sufficient facts to demonstrate that the juvenile had committed an offense which would be considered a felony if committed by an adult.  In State  ex rel. D.V. v. Cook, 495 S.W.2d 127 (MO. App. 1973), a petition alleging that the juvenile  “participated...in unnecessary aggressive sexual behavior with” a female minor was insufficient to demonstrate the juvenile had committed an offense which would be a felony if committed by an adult.  Thus, no jurisdictional basis existed for the juvenile court to order the child to be prosecuted under the general law on the charge of attempted rape.

If a motion to dismiss to permit the juvenile to be prosecuted under the general law as an adult is filed, the juvenile officer shall provide the prosecuting or circuit attorney having jurisdiction with a copy of the motion.  Section 211.068, RSMo.  The prosecuting or circuit attorney is allowed access to police reports, reports of the juvenile officer, witness statements and all other records or report relating to the offense alleged to have been committed by the child.  In addition, the prosecuting or circuit attorney shall have access to the dispositional records of the child when the child has been adjudicated pursuant to subdivision three of subsection 1 of Section 211.031, RSMo., (delinquency).

At the hearing on the motion to dismiss, the prosecuting or circuit attorney has a right to be present and to testify as to the likelihood of prosecution under the general law in the event the court dismisses the petition thereby allowing prosecution of the juvenile under the general law. Id.  No testimony given by the prosecutor, however, may be used as evidence in any subsequent stage of the juvenile or criminal case. Section 211.068, RSMo.

At the hearing on the motion to dismiss, proof of guilt of the underlying offense is not a pre- requisite to the juvenile court’s certification of the juvenile to stand trial as an adult.  Hooker v. State, 569 S.W.2d 403 (MO. App. 1978).

Age Misrepresentation

If a juvenile knowingly and willfully misrepresents his age, the same shall not affect any action or proceeding which occurs based upon the misrepresentation.  Any evidence obtained during the period of time in which a child misrepresents his age may be used against the child and will be subject only to rules of evidence applicable in adult proceedings.  Section 211.071.3, RSMo.

Procedure

In the event a motion to dismiss to allow prosecution under the general law is filed, written notification of the transfer hearing must be given to the juvenile and his custodian in the manner provided in Section 211.101 and 211.111, RSMo.  Said notice may, however, be waived by the custodian.  Supreme Court Rule 128.23 contains a form which complies with the notice requirements set forth in Supreme Court 211.071.4, RSMo.

Consultation with Prosecuting Attorney

The juvenile officer may and should consult with the prosecuting attorney to determine whether the juvenile would be charged and tried as an adult in the event the juvenile officer proceeds with certification.  The prosecuting attorney is granted access to police reports, juvenile officer reports, witness statements and other records related to the offense committed by the child as well as prior dispositional records related to acts of delinquency pursuant to Sections 211.068 and 211.071.5, RSMo.  The prosecuting attorney, however, is bound by a confidentiality provision and may not disclose or divulge any information regarding the child and the offense until the juvenile court has determined that the child is not a proper subject to be dealt with under the provisions of the juvenile code.  Section 211.071.5, RSMo.

Required Written Report

A written report shall be prepared to aid the court in determining whether the child shall be certified to stand trial as an adult.  The report must develop fully all available information relevant to the criteria which shall be considered by the court in determining whether the child is a proper subject to be dealt with under the provisions of the juvenile code and whether there are reasonable prospects of  rehabilitation within the juvenile justice system.  Although this report should be made available to all parties, the failure to do so does not deprive the juvenile court of its power to relinquish jurisdiction over the juvenile thereby rendering its order dismissing the juvenile case allowing the juvenile to be prosecuted as an adult void.  State ex rel. K.D.C. v. Copeland, 852 S.W.2d 417 (Mo.App.SD 1993).  The written report referred to is admitted into evidence despite the hearsay nature of the report.  Other hearsay, admitted without objection, can be properly considered by the trial court.  State v. Whitfield, 947 S.W.2d 537 (Mo.App.E.D. 1997).  The criteria which the court must consider and which must be included in the report include, but are not necessarily limited to the following:

1.  The seriousness of the offense alleged and whether protection of the community requires transfer to a court of general jurisdiction.

2.  Whether the offense alleged involves viciousness, force and violence.

3.  Whether the offense alleged was against persons or property with greater weight being given to the offense against persons, especially if personal injury resulted.

4.  Whether the offense alleged is part of a repetitive pattern of offenses which indicates that the child may be beyond rehabilitation under the juvenile code.

5.  The record and history of the child, including experience with the juvenile justice system, other  courts, supervision, commitments to juvenile institutions and other placements.

6.  The sophistication and maturity of the child as determined by consideration of his home and environmental situation, emotional condition and pattern of living.

7.  The age of the child.

8.  The program and facilities available to the juvenile court in considering disposition.

9.  Whether or not the child can benefit from the treatment or rehabilitative program available to the juvenile court.

10.  Racial disparity in certification.

The tenth factor “racial disparity in certification” was added by an amendment to Section 211.071, RSMo., in 1995.  The exact meaning and scope of this criteria is unclear as these materials are written.  At seminars presented, the majority of courts seem to be taking the position that a finding  that the race of the juvenile did not enter into the certification decision in any respect is sufficient to comply with this provision.  It is, of course, anticipated that defense counsel will attempt to defeat certification based upon statistical analysis that greater numbers of one race or another are certified in much the same manner as similar statistical analysis has been presented to the courts in relation to the racial disparity issue being advanced by litigants in death penalty cases.

As these materials are prepared, no case has yet interpreted the exact findings which the court must make on the issue of  “racial disparity in certification”.  The Office of the State Courts Administrator, however, has issued some guidelines on interpreting “racial disparity”.  See also “Minority Youth in the Juvenile Justice System, A Judicial Response”, 41 Juv. & Family Court Journal 3A (1990).

In determining whether the juvenile is a proper subject to be dealt with under the juvenile code, it is not necessary for the court to give equal weight to each of the statutory factors.  Further, it is not necessary that the court make an express finding on each factor.  State v. Simpson, 836 S.W.2d 75 (Mo.App.SD 1992).  A waiver of juvenile court jurisdiction is not conditioned upon a lack of success in the juvenile system.  If the court concludes that  relevant factors properly found and considered lead to the conclusion that the juvenile system is not a proper forum for handling the juvenile, then the juvenile may be certified to stand trial as an adult.  In Interest of A.D.R., 603 S.W.2d 575 (MO. 1980).

The juvenile court may dismiss the pending juvenile matter to allow the juvenile to be prosecuted as an adult even though a psychiatric evaluation may recommend that the juvenile be dealt with in the juvenile court.  In State v. Simpson, 836 S.W.2d 75 (Mo.App.SD 1992),  the juvenile was charged with murder and the juvenile officer testified that the Division of Youth Services did not have available programs, facilities or resources to allow proper rehabilitation of the juvenile.

Mandatory Requirements for Certification Hearings

The following are mandatory requirements for the court to conduct a proper certification hearing:

1.  The certification hearing must be held prior to the beginning of the adjudicatory hearing in order to avoid double jeopardy.  If the adjudicatory hearing has begun, and the juvenile is subsequently certified, his subsequent charges in adult court constitute double jeopardy.  Breed v. Jones, 421 U.S. 519 (1975); State v. Abbott, 654 S.W.2d 260 (Mo.App.SD 1983); Durant v. State, 523 S.W.2d 837 (Mo.App.W.D. 1975).

2.  The court hearing the certification must have jurisdiction of the cause and of the parties.  This means that the court must have both subject matter and personal jurisdiction.  Jurisdiction of certification hearings is in the juvenile division of the circuit court, or family court in circuits having such a court.  Venue rules discussed, supra, must be given consideration to make certain that the pending petition which is sought to be dismissed has been filed in the correct venue.   Service rules discussed, supra, must be carefully reviewed to insure that the court has acquired personal jurisdiction over all of the required parties both on the underlying petition and that adequate notice has been given of the certification hearing.

3.  The juvenile must be represented by counsel.  Counsel may not be waived in a certification hearing.

4.  The hearing on the motion to dismiss must be held in the presence of the juvenile and his counsel.

5.  In the event the court decides to transfer jurisdiction of the juvenile to allow the juvenile to be prosecuted under the general law, the court must enter specific factual findings showing the reasons underlying the court’s decision.  Section 211.071.7 (1)-(4), RSMo.

It is suggested that the court’s order be framed in terms of a “Findings of Fact, Conclusions of Law and Judgment”.  The court’s order must, at a minimum, show all of the above matters.  Following entry of the court’s order, a copy of the petition which was dismissed and the order of dismissal shall be sent to the prosecuting attorney. Section 211.071.8, RSMo.  In addition, the certifying court shall order a law enforcement agency to immediately fingerprint an individual certified to stand trial as an adult.  Section 43.503, RSMo.

Effect of Dismissal

Once the order of dismissal has been granted permitting a child to be prosecuted under the general law, the jurisdiction of the juvenile court over that child is forever terminated unless the child is found not guilty by a court of general jurisdiction.  Section 211.071.9 and 211.071.10, RSMo.  Where a juvenile is certified, but never charged in the adult court, and later commits new offenses, the juvenile must be charged initially in the juvenile court and re-certified.  State v. K.J., 97 S.W.3d 543 (Mo.App.W.D. 2003).

Appeal From Dismissal To Allow Prosecution of Juvenile As An Adult

No appeal lies from the order of the juvenile court relinquishing jurisdiction over a child so that the child can be prosecuted under the general law as an adult.  State v. Abbott, 654 S.W.2D 260 (Mo.App.SD 1983).  Instead, the appropriate method to review the order of the juvenile court relinquishing jurisdiction over a child to allow the child to be prosecuted as an adult under the general law is by a motion to dismiss the indictment or information in the trial court. Id.  See also State v. K.J., 97 S.W.3d 543 (Mo.App.W.D. 2003) and State v. Thomas, 970 S.W.2d 425 (Mo.App.W.D. 1998).   The standard of review in determining whether the decision to dismiss the juvenile court petition to allow the juvenile to be prosecuted as an adult is whether, in view of the totality of the relevant circumstances, the juvenile court abused its discretion.  State v. Owens, 582 S.W.2D 366 (Mo.App.SD 1979).  Appellate review of the juvenile court’s decision to dismiss the juvenile proceedings to allow the juvenile to be prosecuted as an adult  is deferred until the primary issue of guilt has been determined in the adult criminal case.  State ex rel. T.J.H. v. Bills, 495 S.W.2d 722 (Mo.App. 1973), certified question answered, 504 S.W.2d 76.  While there is no appeal from a dismissal to allow prosecution of the juvenile as an adult, where a juvenile seeks to prevent a certification hearing on grounds the juvenile is not competent to participate in the certification hearing, prohibition will lie to stop the certification hearing.  State ex rel. D.C. v. McShane, SC85555 (MO. en banc 6-8-2004)(juvenile incompetent to proceed with certification hearing; court adopts same standard of competency as for adults).

Dual Jurisdiction

Section 211.073, RSMo., was added in 1995.  This Section allows an adult court, when sentencing  a juvenile who has been certified, to invoke “dual jurisdiction” of both the criminal and juvenile codes.  The sentencing adult court is authorized to impose a juvenile disposition and to simultaneously impose an adult criminal sentence, the execution of which shall be suspended pursuant to the provisions of Section 211.073, RSMo.  Successful completion of the juvenile disposition is a required condition of the suspended adult criminal sentence. Id. 

Section 211.073, RSMo, provides guidelines for when a certified juvenile may be ordered into the custody of the Division of Youth Services by the adult court after conviction or plea of guilty.  Section 211.073, RSMo, also provides provisions for dealing with a certified juvenile who has violated a condition of his suspended sentence, who reaches 17 years of age and who reaches 21 years of age.

All time served by the offender under the juvenile disposition must be credited toward the adult criminal sentence imposed.  Section 211.073.6, RSMo.
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Scheduling

If the juvenile is in detention, the hearing shall be scheduled for the earliest possible date.  Rule 119.01a.  If the juvenile is in protective custody, a protective custody hearing shall be held within three days of the removal, excluding Saturdays, Sundays and legal holidays, the adjudicatory hearing shall be held within 60 days of removal and the dispositional hearing shall be held within 90 days of removal.  Rule 119.01b, Section 211.032.3 and 211.032.4.  Continuances are not to be granted absent compelling extenuating circumstances, and in such cases, the court shall make written findings on the record detailing the specific reasons for granting a continuance.  Section 211.171.  

If the juvenile is in legal custody of the Division dispositional review hearings must be held every 90 to 120 days the first year following removal.  Rule 119.01c

(1).  Within 12 months of removal, and at least annually thereafter, permanency hearings must be held.  Rule 119.01c

(2).  After each permanency hearing, post permanency review hearings shall be held as often as necessary, but at least every 6 months thereafter.  Rule 119.01c(3).  Section 211.032.4.

A seven month delay between filing of the petition and the adjudicatory hearing has been described as “worrisome”, however, such a delay does not deprive the court of jurisdiction.  In Interest of M.R.F., 907 S.W.2d 787 (Mo.App.S.D. 1995).  In another case, a timely adjudicatory hearing was held, however, the dispositional hearing was not held within twelve months of the child’s removal.  In such a case, the court again was not deprived of jurisdiction.  Instead, the court held that an action for mandamus will lie.  In Interest of D.K.S., Op.No. WD61907 (Mo.App.W.D. 6-17-2003).  

Although the cases seem to support the proposition that untimely hearings do not deprive the court of jurisdiction, the court should make every effort to hold timely hearings.  In addition, the court should be mindful that the Adoption and Safe Families Act requires “contrary to welfare” findings in the very first order issued by the court where a child is removed from the family home.  “Reasonable efforts” findings must be made by the court within 60 days of the removal of the child from the family home.  A permanency hearing must be held within twelve months of the initial removal of the child from the family home and annually thereafter.  Review hearings must be held every 90 to 120 days the first year after removal and at least every 6 months thereafter. Review hearings should be held as often as necessary to make sure that the treatment plan or the permanency plan is being followed by all parties.

Upon conclusion of each hearing, the juvenile officer shall provide notice to all parties of the date, time and place of the next hearing.  Mailed notice is not required for any party provided with notice of the next hearing upon conclusion of the preceding hearing.  Rule 119.01d.

Hearing

The order of the hearing is set in Rule 119.02 and is generally as follows: 

(1) Court determines that the juvenile and custodian(s) have been informed of the substance of the petition.  

(2) Explanation of right to counsel and appointment of counsel if required.  

(3) Explanation of right to remain silent if petition alleges delinquency and juvenile is not represented by counsel. 

(4) Court inquires: (a) if the juvenile admits or denies the allegations of the petition as to status or delinquency or (b) of the juvenile or custodian(s) in all other cases whether they admit or deny the allegations of the petition. 

(5) Court makes a finding that the allegations have been established and assumes jurisdiction and may receive evidence to corroborate the admissions.  

(6) If allegations are not admitted, the court receives evidence.  

(7) After receipt of evidence, if the allegations have not been established, the court enters a judgment dismissing the petition, but if the allegations have been established the court assumes jurisdiction.  

(8) If the court assumes jurisdiction, the court may order submission of a social study pursuant to Rule 119.05.  The hearing may be continued pending receipt of the social study.  If the juvenile is in detention or protective custody, dispositional hearing may not be continued for more than 30 days unless agreed to by counsel for the juvenile.  

(9) The court receives evidence at the dispositional hearing.  

(10) The court enters an order of disposition.

Rights of Parties at Hearing

All parties have the right to cross-examine witnesses, to testify, and to present evidence and arguments to the court.

Presentation of Evidence by Juvenile Officer/Counsel for Juvenile Officer

If the allegations of the petition are denied, evidence shall be elicited by counsel for the juvenile officer.  Rule 119.03.

Termination of Proceedings

The court may at any time terminate the proceedings and dismiss the petition if it finds such action to be conducive to the welfare of the juvenile and in the best interests of the state.  Rule 119.04.

Social Study

The juvenile officer shall make a social study of the juvenile and the social study may investigate and evaluate the habits, surroundings, conditions and tendencies of the juvenile.  Supplemental social studies may be made at any time or upon court order.  The social study, however, may not be considered as evidence in the adjudicatory phase of the hearing if the allegations of the petition are denied.  The social study and any supplements may be made available to the parties and shall be made available to counsel.

Judgment

The judgment must include an order of disposition and, upon entry, the clerk must serve a copy of the judgment and the notice of entry of judgment on the form recommended in Rule 128.21.  This must be served by mail in the manner prescribed in Rule 43.01 or by hand delivery upon every party affected thereby including those persons not present.  The judgment must be denominated as a “judgment,” and must be signed by a judge.  Rule 74.01(a).  But see In Interest of C.A.D., 995 S.W.2d 21 (Mo.App.W.D. 1999), which holds that the “denomination” requirement of Rule 74.01(a) is not applicable to dispositional “orders” in juvenile court because it conflicts with Rule 120.01(a) and Section 211.261.1, RSMo.

Victims

The court shall allow the victim of any offense to submit a written statement to the court.  The court shall also allow the victim to appear personally or by counsel for the purpose of making a statement unless the court finds that presence of the victim would not serve justice.  The statement shall relate solely to the facts of the case and any personal injuries or financial loss incurred by the victim.  A member of the immediate family of the victim may appear personally or by counsel to make a statement if the victim has died or is otherwise unable to appear as a result of the offense committed by the child.  Section 211.171, RSMo.

Admission of General Public

In cases involving status or delinquency, the general public is normally excluded from the hearing and only such persons admitted as have a direct interest in the case or in the work of the court.  If, however, the juvenile is charged with what would be a Class A or B felony, or a Class C felony, if the child has previously been formally adjudicated for the commission of two or more unrelated acts which would have been Class A, B or C felonies, if committed by an adult, in which case the general public may be admitted to the hearing.  Section 211.171, RSMo.

For cases of abuse, neglect or termination of parental rights filed by the juvenile officer or the Division after July 1, 2005, such proceedings are open to the public.  The court may exclude on its own motion, such person or persons for good cause shown or for exceptional circumstances, to protect the welfare and best interests of the child.  Section 211.319.1.  Any party except the state may file a motion requesting exclusion of the general public from the proceeding or any portion thereof.  Upon motion, the court shall hear argument, but not evidence, and shall make a determination as to whether closure is in the best interests of the parties or whether it is in the public interest to deny the motion.  Section 211.319.1.  

In any case, however, the general public shall be excluded from the case during the testimony of any child or any victim.  Only those with a direct interest in the case or work of the court shall be admitted during said testimony.  Section 211.319.2.

Making Parent/Guardian a Party

In any case in which the court has assumed jurisdiction under Section 211.031, RSMo, the court may make a parent or guardian a party to the proceeding, and thereafter, the court may require the parent or guardian to participate in any activity the court finds is necessary to carry out the purposes of the juvenile code including, but not limited to, counseling or institutional treatment.  The court may also order the parent or guardian to pay child support.  Sections 211.132 and 211.134, RSMo.
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After the court has assumed jurisdiction, the court receives into evidence a social study and investigation pursuant to Rule 119.05.  At this stage of the proceeding, the victim shall be allowed to submit a written statement, to appear before the court personally or by counsel to make a statement unless the court finds that the presence of the victim would not serve justice.  If the victim has died or is unable to appear as a result committed by the child, a member of the immediate family of the victim may appear personally or by counsel to make a statement.  Section 211.171, RSMo.

In addition, the juvenile officer shall make a “risk and needs assessment” of the child before disposition of the matter under Section 211.031, RSMo.  The assessment is to be made on a form provided by the Office of State Courts Administrator, and shall be provided to the court prior to disposition.

Authorized Dispositions

Section 211.181 sets forth the authorized dispositions for the various types of cases.  The statute is divided by type of case.  Thus, Section 211.181.1, RSMo lists the authorized dispositions in an abuse/neglect case.  Section 211.181.2, RSMo lists the authorized dispositions for a status offense.  Section 211.181.3, RSMo lists the authorized dispositions for a delinquency case.  Note that no child may be reunited with a parent or returned to a home in which the parent or any person residing therein has pleaded guilty to, or been found guilty of, certain crimes including certain sex crimes.  Sections 210.117, 211.038, 452.375 and 452.400, RSMo.  

Abuse/Neglect

Authorized dispositions are: 

(1) to place the juvenile in his own home, 

(2) to place the juvenile in a relative’s home (after a home investigation is completed), 

(3) to commit the juvenile to the custody of a public agency or institution authorized by law to care for children (not to the Division of Youth Services), 

(4) to commit the juvenile to the custody of any other institution or agency authorized or licensed by law to care for children or to place them in family homes, 

(5) to commit the juvenile to the custody of an association, school or institution willing to receive the juvenile in another state upon the approval of the agency in that state which administers the laws relating to importation of children (Interstate Compact) or to commit the juvenile to the custody of the juvenile officer, 

(6) to place the juvenile in a family home, or 

(7) to require the juvenile to be examined and treated by a physician, psychiatrist or psychologist and, if required, to place the juvenile in a public or private hospital, clinic or institution for treatment and care (compulsory medical, surgical or psychiatric treatment is not permitted if the custodian(s) are in good faith providing other remedial treatment recognized or permitted under the laws of this state).

Relatives must be given foster care placement unless a court has determined that placement with the relative is contrary to the best interests of the child.  Relative is defined as a person related to another by blood or affinity within the third degree.  Section 210.565.  If the court finds placement with the relative contrary to the child’s best interests, the court is required to make specific findings on the record detailing the reasons why the child should be placed with persons other than relatives.  Also, age of the relative is not to be the only factor considered in the placement decision.  Section 210.565.

Section 211.037 requires that a child be promptly returned to a “non-offending parent” if a preponderance of evidence shows that only one parent is the subject of an investigation, and if the non-offending parent has no history of criminal behavior, substance abuse, child abuse or neglect, domestic violence, stalking, full orders of protection within the past five years, and provided the offending parent is either not in the home because the parents live separately, or the offending parent has been removed from the home and the non-offending parent agrees to cooperate, and in fact complies with court orders.

Status Offenses

All orders of disposition which are authorized for abuse/neglect are available where the juvenile is a status offender, and in addition, the court may: (1) commit the juvenile to the Division of Youth Services if the juvenile is presently under the court’s jurisdiction after an adjudication for either a status or delinquency offense.  The court may also assess an amount up to $10.00 to be paid by the child to the clerk of the court.

The court may suspend execution of any order and place the juvenile on probation subject to such conditions as the court deems reasonable.  After a hearing, probation may be revoked and the suspended order may be executed. 

Delinquency

Authorized dispositions for delinquency include all authorized dispositions for abuse/neglect and all authorized dispositions for status offenders, and in addition, also includes  the following: 

(1) the juvenile may be committed to the Division of Youth Services even if the juvenile has no prior adjudications. 

(2) The commitment to the Division of Youth Services may be for a determinate period of time (the court may specify the length of stay at DYS) (See Section 211.181.4).  

(3) The court may suspend or revoke a state or local driver’s license.  

(4) The court may order the juvenile to make restitution provided that the amount ordered is reasonable in view of the juvenile’s ability to make payment.  

(5) The juvenile may be ordered to serve a term of community service under the supervision of the court or an organization selected by the court.  

(6) The court may assess an amount up to $25.00 to be paid to the clerk of the court if the juvenile violated a municipal ordinance or committed an act which would be a misdemeanor if committed by an adult, or the assessment may be up to $50.00 if the juvenile committed an act which would be a felony if committed by an adult.

Restitution

In determining the amount of restitution or extent of damage, the court may order the juvenile officer to prepare a report and may receive other evidence necessary for the determination.  The juvenile and his attorney shall have access to any reports and shall have the right to present evidence at any hearing held to ascertain the amount of damages.  The court may require the clerk to act as a receiving and disbursing agent for any payment ordered.  Section 211.181.3(7), RSMo.

Community Service

Every person, organization or agency and each employee thereof, charged with supervising a child on community service, or who benefits from any services performed is immune from suit if the cause of action arises from supervision and if the cause of action does not arise from an intentional tort.  In addition, a juvenile ordered to perform community service is not deemed an employee for purposes of Chapter 287, RSMo and the services of the child are not deemed employment within the meaning of Chapter 288, RSMo.

Probation

For either a status offense or an act of delinquency, execution of the dispositional order may be suspended and the juvenile placed on probation subject to conditions that the court deems reasonable.  The probation may be revoked after a hearing and the suspended order executed.

Reasonable Efforts

Where juvenile has been removed from his home, the court’s order shall include a determination of whether DFS made reasonable efforts to prevent or eliminate the need for removal of the juvenile and, after removal, to make it possible for the child to return home.  If the first contact with the family occurred during an emergency, DFS is deemed to have made reasonable efforts to prevent or eliminate the need for removal.  ASFA requires that reasonable efforts findings be made within 60 days after the child has been removed from the family home and placed in foster care.  Reasonable efforts findings should be made in the first court order authorizing removal to help insure that the ASFA time requirements are complied with by the court.  Reasonable efforts findings should continue to be made in each court order thereafter.  A finding of an emergency requires specific factual findings as to what the emergency was, rather than just a conclusion that an emergency existed.  In Interest of K.L.B., 898 S.W.2d 696 (Mo.App.S.D. 1995).

Reasonable efforts means the exercise of reasonable diligence and care by DFS to utilize all available services related to meeting the needs of the juvenile and the family.  Section 211.183.2 requires that the child’s present and on-going health and safety shall be the paramount consideration in determining what reasonable efforts are to be made and in the making of those reasonable efforts.

The court shall enter findings including a brief description of what preventive or reunification efforts were made and why further efforts could or could not have prevented or shortened the separation of the family.  DFS has the burden of demonstrating reasonable efforts.

The court may authorize removal of the juvenile even if preventive and reunification efforts of DFS were not reasonable but further efforts could not permit the child to remain at home.

The order must include findings as to: 

(1) whether removal is necessary to protect the child and the reasons, 

(2) a description of the services available to the family before removal including in- home services, 

(3) a description of the efforts made to provide those services relevant to the needs of the family before removal of the child, 

(4) a statement as to why the efforts did not prevent removal of the child and 

(5) a statement as to whether the efforts made were reasonable based upon the needs of the family and child.

In many circuits, DFS prepares an “affidavit of efforts” which will then be admitted into evidence at the hearing and incorporated into the order of the court.  If, however, objections are made and the affidavit contains hearsay, the court is authorized and required to refuse to admit an affidavit and in such circumstance, the court must receive evidence to support its findings on the issue of “reasonable efforts.”  In Interest of J.M.C., 920 S.W.2d 173 (Mo.App.W.D. 1996).  Reasonable efforts findings are satisfied where the trial court incorporates into its judgment documents including the “affidavit of efforts.”  In Interest of B.T.O., 91 S.W.3d 745 (Mo.App.W.D. 2002).  It is permissible under ASFA for the court to incorporate into its judgment in support of either the “contrary to welfare” finding or the “reasonable efforts” findings any documents used by the court to support these findings.  Thus, to the extent otherwise admissible, any other reports, witness statements, the pleadings, the request for custody, the reports of counselors or other experts, can be incorporated into the judgment in support of these ASFA findings.  Any documents so incorporated should be stapled or attached to the court order.  Failure to make “reasonable efforts” findings does not render a judgment void when used as support for a later termination of parental rights where the initial judgment was not attacked or challenged.  In Interest of L.T., 989 S.W.2d 673 (Mo.App.W.D. 4-20-1999).  However, where a trial court failed to make reasonable efforts findings under 211.183 in its order of disposition, the case was remanded and the court was permitted to hear additional evidence.  The court was directed to then enter a judgment that complied with 211.181 and 211.183, as well as Rule 119.06.  In Interest of E.K., SD26243 (Mo.App.S.D. 1-27-2005).

If continuation of reasonable efforts is determined by DFS to be inconsistent with establishing a permanent placement for the child, DFS shall take such steps as are deemed necessary by DFS, including seeking modification of any court order, to modify the permanency plan for the child.  Section 211.183.6, RSMo.

DFS may, but shall not be required to make reasonable efforts, if a court of competent jurisdiction has determined that: 

(1) the parent has aided or abetted, attempted, conspired or solicited to commit, or actually committed the murder or voluntary manslaughter of another child of the parent; or 

(2) the parent has subjected the child to a severe act or recurrent acts of physical, emotional or sexual abuse toward the child, including an act of incest; or 

(3) the parent has committed a felony assault that resulted in serious bodily injury to the child or to another child of the parent; or 

(4) the parent’s parental rights to a sibling have been involuntarily terminated.

If the court determines reasonable efforts are not required to be made by DFS, the court shall hold a permanency hearing within thirty (30) days after the court has made such determination.  DFS shall then complete whatever steps are necessary to finalize the permanent placement of the child.  DFS may, however, concurrently engage in reasonable efforts while engaging in such other measures, as are deemed appropriate by DFS to establish a permanent placement for the child.

Restitution Order Against Parents

In addition to the court’s authority to order restitution under Section 211.181, RSMo, the court under Section 211.185, RSMo, also has authority to enter a judgment or restitution against the parent and child if the court finds that the parent failed to exercise reasonable parental discipline or authority to prevent the damage or loss and the child has: (1) stolen, damaged, destroyed, converted, unlawfully obtained or substantially decreased the value of the property of another or (2) inflicted personal injury on another, requiring the injured person to  incur medical, dental, hospital, funeral or burial expenses.

Such restitution order may be made to the victim, a governmental entity or a third-party payor, including an insurer.

In order to utilize this provision, the court must hold a restitution hearing to determine the liability of the parent and the juvenile.  The restitution hearing shall be held not later than 30 days after the dispositional hearing and may be extended by the court for good cause.  In the restitution hearing, written statements or bills are considered prima facie evidence of the amount of the bill and that the amount is fair and reasonable.  A judgment of restitution may not be made against a parent unless a parent has been afforded a reasonable opportunity to be heard and to present evidence in his behalf.  The parent must be advised of his right to obtain counsel.  This hearing may be held as part of an adjudicatory or dispositional hearing.

The total restitution paid by the juvenile and parents pursuant to Section 211.185, RSMo, combined with restitution paid pursuant to Sections 8.150 and 537.045, RSMo, shall not exceed $4,000.00.

Commitment of Child to Department of Mental Health

The juvenile court may, under limited circumstances, commit a child to the Department of Mental Health.  Regardless of the reason for commitment, if the court intends to commit the child for longer than 30 days, the court must follow the specific procedures mandated in Sections 211.201 to 211.207, RSMo. The juvenile court may not place legal custody of a child with the Department of Mental Health because the general dispositional provisions of Section 211.181 yield to the more specific provisions of Sections 211.201 to 211.207, because residential treatment or residential habilitation is not the equivalent of legal custody, because, unlike DFS or DYS, there is no specific statutory authority for the Department of Mental Health to have legal custody of a child, and because giving legal custody of a child to the Department of Mental Health would create a potential conflict of interest.  The legislature contemplates that there will be a separate legal custodian to make treatment decisions related to a child receiving treatment services from the Department of Mental Health.  In Interest of C.A.D., 995 S.W.2d 21 (Mo.App.W.D. 1999).

 XE "Status/Delinquency " \* MERGEFORMAT 

 XE "RSMo " \* MERGEFORMAT 

 XE "Parent”:non-offending " \* MERGEFORMAT 

 XE "Parent” " \* MERGEFORMAT 

 XE "Non-offending:parent” " \* MERGEFORMAT 

 XE "Non-offending " \* MERGEFORMAT 

 XE "N.J.B:In Interest " \* MERGEFORMAT 

 XE "N.J.B " \* MERGEFORMAT 

 XE "Modification Of Judgement " \* MERGEFORMAT 

 XE "Mo.App.W.D. " \* MERGEFORMAT 

 XE "Interest:C.L.B " \* MERGEFORMAT 

 XE "Interest " \* MERGEFORMAT 

 XE "In Interest:N.J.B " \* MERGEFORMAT 

 XE "In Interest " \* MERGEFORMAT 

 XE "Court’s " \* MERGEFORMAT 

 XE "Child’s " \* MERGEFORMAT 

 XE "C.L.B:Interest " \* MERGEFORMAT 

 XE "C.L.B " \* MERGEFORMAT 

 XE "Abuse/Neglect " \* MERGEFORMAT 

 XE "941 S.W.2d 782 " \* MERGEFORMAT 

 XE "22 S.W.3d 233 " \* MERGEFORMAT Modification Of Judgement

A juvenile court jurisdiction may be modified or terminated at any time on the court’s own motion.  The usual procedure for modification is to file a motion to modify.  A modification may be made after a review hearing in an abuse/neglect case.

In a status/delinquency case, a modification is usually made after the filing of, and a hearing on, a motion to modify.

The burden of proof on a modification is clear and convincing evidence.  However, if the juvenile court, on a motion to modify, is requested not only to find that a juvenile has violated his probation, that also to adjudicate the juvenile guilty of a new crime, the appropriate standard of proof on the new crime is beyond a reasonable doubt.  Where the motion to modify seeks merely to modify a prior disposition based on a violation of probation, then clear and convincing evidence is the appropriate standard of proof.  In Interest of C.L.B., 22 S.W.3d 233 (Mo.App.W.D. 2000).  See also In Interest of N.J.B., 941 S.W.2d 782 (Mo.App.W.D. 1997).

Relatives must be given foster care placement unless a court has determined that placement with the relative is contrary to the best interests of the child.  Relative is defined as a person related to another by blood or affinity within the third degree.  Section 210.565.  If the court finds placement with the relative contrary to the child’s best interests, the court is required to make specific findings on the record detailing the reasons why the child should be placed with persons other than relatives.  Also, age of the relative is not to be the only factor considered in the placement decision.  Section 210.565.

Section 211.037 requires that a child be promptly returned to a “non-offending parent” if a preponderance of evidence shows that only one parent is the subject of an investigation, and if the non-offending parent has no history of criminal behavior, substance abuse, child abuse or neglect, domestic violence, stalking, full orders of protection within the past five years, and provided the offending parent is either not in the home because the parents live separately, or the offending parent has been removed from the home and the non-offending parent agrees to cooperate, and in fact complies with court orders.

Note that no child may be reunited with a parent or returned to a home in which the parent or any person residing therein has pleaded guilty to, or been found guilty of, certain crimes including certain sex crimes.  Sections 210.117, 211.038, 452.375 and 452.400, RSMo.  
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Appeals are allowed to the child from any final order, judgment or decree, a parent from any final order, judgment or decree which adversely affects the parent, and the juvenile officer from any final order, judgment or decree except that no appeals shall be allowed to the juvenile officer from a final judgment entered on a delinquency case.  Section 211.261, RSMo.  A judgment rendered after a protective custody order has been appealed.  The court did not say that such an order was not appealable, but instead, dismissed the appeal as moot because a subsequent judgment assuming jurisdiction had been entered.  Thus, any reversal of the protective custody order would have not practical effect.  In Interest of D.R.F., 58 S.W.3d 93 (Mo.App.E.D. 2001).  The right of appeal under Rule 120.01 may not enlarge the classes of persons who may file an appeal under Section 211.261.1, RSMo.  Thus, even though foster parents meet the definition of the term “custodian” under Supreme Court Rule, they are still not allowed the right of appeal because they are not mentioned as being a person with the right of appeal under Section 211.261, RSMo.

Where a grandparent is denied the right to intervene under Section 211.177.1, the grandparent is not bound by the definitions contained in Section 211.261.1 as to who may appeal.  Under such circumstances, a grandparent is the aggrieved party.  Long v. Seely, 975 S.W.2d 208 (Mo.App.E.D. 1998).  See also In Interest of L.J.H., 67 S.W.3d 751 (Mo.App.S.D. 2002) (where grandparents are denied intervention, they are not permitted an appeal under Section 211.261, but are permitted to appeal under Section 512.020).

Denial of a motion for custody or expanded visitation is appealable under Section 211.261.  However, a change in a permanency plan rendered as a result of a permanency hearing conducted pursuant to Section 210.720 is not appealable under either Section 211.261 or Section 512.020.  There is no statutory authorization to appeal from the permanency plan under Chapters 210 or 211 RSMo.  A change in a permanency plan is not a final judgment pursuant to Section 512.020.  In Interest of L.E.C., 94 S.W.3d 420 (Mo.App.W.D. 2003).  Because continuation of a permanency plan after a 210.720.1 permanency review hearing is not appealable under Chapters 210 or 211, and because an order continuing a permanency plan is not a final judgment under 512.020, any appeal therefrom will be dismissed.  In Interest of D.D.H., WD63759 (Mo.App.W.D. 12-28-2004).

The appeal on behalf of the child may be taken by the child’s parent, guardian, legal custodian, spouse, relative or next friend.  In one case, a grandparent was allowed to appeal for the child as the grandparent was a “relative.”  In Interest of N.D., SD25171 (Mo.App.S.D. 10-09-2003).  The grandparent, however, was not allowed to appeal on his own behalf.  Id.

Where an indigent parent is represented by a legal aid society, and where the society has made a determination that the parent is unable to pay costs, fees and expenses, and where the legal aid society has filed a certificate of inability to pay for a transcript or the copying associated with obtaining the legal file, the trial court is required to order preparation of the transcript and certified copies of documents for the legal file at no charge to the indigent parent.  State ex rel. Wecker v. Ohmer, Op.No. ED82708 (Mo.App.E.D. 5-6-2003) (Wecker #1) and State ex rel. Wecker v. Ohmer, Op.No. ED82764 (Mo.App.E.D. 6-10-2003) (Wecker #2).

Where a parent is unable, despite the exercise of due diligence, and through no fault or negligence of the parent, to provide a complete transcript on appeal, and the appeal is prejudiced, the cause must be remanded for new trial.  In Interest of A.J.M., SD26488 and SD26457 (Mo.App.S.D. 3-30-2005)(malfunction in recording equipment caused missing testimony of two DFS workers about parents’ compliance with treatment plan).

Notice of Appeal

The notice of appeal shall be filed within 30 days after the final judgment, order or decree has been entered.

Effect of Filing

Neither the notice of appeal nor any motion filed subsequent to the final judgment acts to stay the judgment unless the court so orders.  Section 211.261, RSMo.  Rule 120.01b.

Finality

To be appealable, a judgment must be final.  The judgment must be denominated, or called, a “judgment” and the judgment must be signed by a judge.  In Interest of J.W.P., 986 S.W.2d 198 (Mo.App.S.D. 1999).  But see In Interest of C.A.D., 995 S.W.2d 21 (Mo.App.W.D. 1999) (denomination requirement of Rule 74.01(a) is not applicable to dispositional “orders” in juvenile court because it conflicts with Rule 120.01(a) and Section 211.261.1, RSMo.).

Despite the finality requirement, a judgment not signed by a judge is still sufficient to support a termination of parental rights based upon an adjudication of abuse or neglect where the original judgment was not challenged.  In such a case, the parents waived any right to complain about the judgment and are estopped from asserting a lack of jurisdiction.  In Interest of L.T., 989 S.W. 2d 673 (Mo.App.W.D. 1999).

Where a judgment is based on a stipulation of the parties, the judgment cannot thereafter be attacked on appeal since a judgment based upon a stipulation of the parties cannot adversely affect the party appealing the judgment.  Thus, where the trial court properly accepts a stipulation of the parties and mother’s testimony, taken as a whole, showed that while she may have disagreed with the underlying facts, she agreed to the settlement and agreed to honor the terms of the settlement.  Therefore, a judgment assuming jurisdiction for emotional abuse is affirmed and cannot be attacked on appeal as mother is not aggrieved by the judgment since she agreed to the judgment.  Thus, the judgment did not adversely affect the mother.  In Interest of A.H., 963 S.W.2d 374 (Mo.App.S.D. 1998).
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Any juvenile taken into custody in connection with the investigation of a crime must be taken immediately and directly before the juvenile court or the juvenile officer and the juvenile must be accorded all rights to which he would be entitled if he were an adult, including full advice as to his constitutional rights in compliance with the Miranda Decision.  State v. Larson, 623 S.W.2d 69 (Mo.App.W.D. 1981).

When a child is taken into judicial custody by a juvenile officer or law enforcement official, with or without a warrant, for an offense in violation of the juvenile code or in violation of the general law which would place the juvenile under the jurisdiction of the court for either status or delinquency, the juvenile must be advised of his Miranda warnings prior to questioning.  Section 211.059, RSMo.

Rule 122.05 provides that prior to in-custody interrogation, the juvenile must be advised by the juvenile officer, or by a designee trained by the juvenile officer, of the following rights: 

(1) the right to remain silent, 

(2) that the juvenile has the right to an attorney, 

(3) if the juvenile is unable to afford an attorney one will be provided, 

(4) whatever the juvenile says to the juvenile officer or court personnel can be used in later proceedings, 

(5) that if the juvenile does talk, the juvenile has the right to stop talking at any time, 

(6) whatever the juvenile says to police or persons other than the juvenile officer or court personnel may be used against the juvenile if the juvenile is prosecuted as an adult.

At an interrogation, it is the job of the juvenile officer to advise the juvenile of the juvenile’s  rights as previously set forth.  The juvenile officer must protect the interests of the juvenile and all questioning must be done by law enforcement officials.

The admissibility of a juvenile’s statement taken in the presence of the juvenile officer is determined from the totality of the circumstances on a case-by-case basis.  The court will evaluate the juvenile’s age, experience, education, back ground, intelligence and whether the juvenile has the capacity to understand the warnings given to him, the nature of his Fifth Amendment rights and the consequences of waiving those rights.  In Interest of A.D.R., 603 S.W.2d 575 (MO. 1980).

In order to be admissible at a subsequent adult proceeding after certification to stand trial as an adult, the juvenile must be warned prior to his confession about the possibility of certification to stand trial as an adult and that any statement he makes could be used against him in a subsequent adult proceeding.  State v. Pike, 516 S.W.2d 505 (Mo.App. 1974).

In the absence of an attorney, the confession of a juvenile which results from a custodial interrogation may not be used against the juvenile unless both the juvenile and his parent, guardian or adult friend were informed of the juvenile’s rights to an attorney and to remain silent, and the juvenile must be given an opportunity to consult with his parents, guardian, adult friend or attorney as to whether he wishes to waive those rights.  In Interest of K.W.D., 500 S.W.2d 275 (Mo.App. 973).  Even though a mother was an unwilling participant in the interrogation of her juvenile son, where the juvenile was properly advised of his rights, and where the juvenile was not deprived of free choice and was not badgered or precluded from conferring with his mother, the confession would be upheld as voluntary.  State v. Barnaby, 950 S.W.2d 1 (Mo.App.W.D. 1997).

Police who question a juvenile should specifically advise the juvenile that he may be certified for trial as an adult, and that any statement he makes will be used against him in such an adult trial.  In Interest of A.D.R., 515 S.W.2d 438 (MO. 1974).

A juvenile officer’s role in the interrogation process is the protection of the juvenile’s rights by initial explanation and subsequently by stopping the interrogation if it is so requested by the juvenile.  Participation by the juvenile officer in the interrogation of a juvenile renders the confession and evidence discovered as a result thereof inadmissable in a subsequent adult prosecution.  State v. Tolliver, 561 S.W.2d 407 (MO. App. 1977).

When a child is taken into custody related to abuse or neglect, questioning shall cease if the child indicates in any manner or at any stage that the child does not wish to be questioned or that the child wishes to have an attorney, or a parent, guardian or custodian, present (provided such person is not the alleged perpetrator).  Questioning may resume at such time as the child does not object to talking about the alleged abuse or neglect.  Section 211.059.3.
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Section 167.115, RSMo requires the juvenile officer as soon as reasonably practical to notify the school superintendent when the juvenile officer files a petition alleging that a pupil has committed any one of a specific list of crimes.  The notification can be oral or in writing, but if made orally, written notice must follow in a timely manner.  The notice is required to include a complete description of the conduct and the dates, but shall not include the name of the victim.

The school superintendent may report such information to teachers and school district employees who have a “need to know.”  The school district and its employees must hold this information in confidence.  The school superintendent must also notify the juvenile court if the pupil is suspended for more than 10 days or if the pupil is expelled and the district is aware that the juvenile is under the jurisdiction of the juvenile court. The statute also authorizes the school superintendent to serve as a consultant at any dispositional hearing.

The specific list of crimes that must be reported by the juvenile officer to the school superintendent is as follows:

First Degree Murder under Section 565.020, RSMo

Second Degree Murder under Section 565.021, RSMo

Kidnaping under Section 565.110, RSMo

First Degree Assault under Section 565.050, RSMo

Forcible Rape under Section 566.030, RSMo

Forcible Sodomy under Section 566.060, RSMo

Burglary in the First Degree under Section 569.160, RSMo

Robbery in the First Degree under Section 569.020, RSMo

Distribution of Drugs under Section 195.211, RSMo

Distribution of Drugs to a Minor under Section 195.212, RSMo

Arson in the First Degree under Section 569.040, RSMo

Voluntary Manslaughter under Section 565.023, RSMo

Involuntary Manslaughter under Section 565.024, RSMo

Second Degree Assault under Section 565.060, RSMo

Sexual Assault under Section 566.040, RSMo

Felonious Restraint under Section 565.120, RSMo

Property Damage in the First Degree under Section 569.100, RSMo

Possession of a Weapon under Chapter 571, RSMo

Child Molestation in the First Degree pursuant to Section 566.067, RSMo

Deviate Sexual Assault pursuant to Section 566.070, RSMo

Sexual Misconduct Involving a Child pursuant to Section 566.083, RSMo

Sexual Abuse pursuant to Section 566.100, RSMo

In addition to reporting to the school superintendent when a petition is filed alleging the pupil has committed certain crimes, the juvenile officer or the prosecuting attorney or designee is required to send a second notification to the school superintendent providing the disposition of the case, including a brief summary of the relevant finding of facts.  Such second notification must be sent no later than five days following the disposition.

It is suggested that a two part form be developed for use by the juvenile officer which allows the juvenile officer to fill out part one checking the appropriate box to designate the specific crime or crimes which are alleged in the petition involving the juvenile.  A copy of the petition or motion to modify should be attached. 

At the conclusion of the case, part two of the two part form can be filled out checking the box for the disposition given by the court, and a copy of the judgment of disposition attached in order to satisfy the notice requirements..
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Definitions.

Section 211.442, RSMo., contains definitions of terms which are applicable to TPR proceedings.

Child" means an individual under 18 years of age.  Section 211.442 (1), RSMo.

"Minor" means any person who has not attained the age of 18 years.  Section 211.442 (2), RSMo.

"Parent" means any one of the following:

a.  A biological parent.

b. The husband of the natural mother at the time the child was conceived (often referred to as the "legal" father or "presumed" father).  For definition of a "presumed" father, see Section 210.822.1, RSMo.

c. A parent by adoption.

d. The mother of the child.

e. The putative father (often referred to as the "alleged" father).  Section 211.442 (3), RSMo.

The statute defining the term "parent" so as to exclude fathers who fail to affirmatively assert paternity and authorizing the waiving of notice to such putative fathers in a termination of parental rights proceeding has been upheld against a challenge that it unconstitutionally denied putative fathers their due process rights. In Interest of J.F., 719 S.W.2d 790 (MO. 1986).

Generally

Termination of parental rights cases may be broadly divided into three categories.  The first is a termination of parental rights by consent.  See Section 211.444, RSMo.  The second is a contested termination of parental rights where the filing of a TPR petition is mandatory unless excused under certain circumstances.  See Sections 211.447.2 and 211.447.3, RSMo.  The third is a contested termination of parental rights where the filing of the TPR petition is discretionary.  See Section 211.447.4, RSMo.

Where the petition for termination of parental rights is filed while a previous version of the TPR statute is in effect, but the hearing does not occur until after a new version of the TPR statute goes into effect, the previous version of Section 211.447 will govern.  In Interest of S.L.J., 3 S.W.3d 902 (Mo.App.S.D.1999).

In order to terminate parental rights based on consent, the court must find two things:

1. That the termination is in the best interests of the child and

2. The parent whose rights are being terminated has consented in writing to the termination of his parental rights.  Section 211.444, RSMo.

In order to terminate parental rights on a contested basis, the court must find at least the following:

1. That termination is in the best interests of the child by a preponderance of evidence and

2. That it appears by clear, cogent and convincing evidence that at least one of the grounds for contested termination of parental rights exists.

In most contested cases, the court shall evaluate and make findings on the factors listed in Section 211.447.6, RSMo.  The court need not make findings on the factors listed in Section 211.447.6, RSMo, when the termination of parental rights is based solely upon Section 211.444 or on Sections 211.447.4(5) or Section 211.447.4(6), RSMo.

The burden of proof in a termination of parental rights case is that there must be clear, cogent and convincing evidence that the specified ground for termination of parental rights exists.  Section 211.447.2, RSMo.  It must be clearly understood, however, that the clear, cogent and convincing evidence standard does not apply to the trial court's finding that termination is in the child's best interest. In Interest of W.S.M., 845 S.W.2d 147 (Mo.App.W.D. 1993); T.S. v. P.S., 797 S.W.2d 837 (Mo.App. 1990); In Interest of J.D.B., 813 S.W.2d 341 (Mo.App.1991); In Interest of J.N.C., 913 S.W.2d 376, 380 (Mo.App.W.D. 1996).

Only one ground for termination of parental rights need be properly pleaded and proven in order to support a judgment.  Thus, where termination of parental rights is granted for both abuse/neglect and for failure to rectify, and where a parent challenges only the failure to rectify, the termination of parental rights would be affirmed because the appellant did not challenge the ground of abuse/neglect.  In Interest of T.F.S., 52 S.W.3d 44 (Mo.App.S.D. 2001).  On the other hand, termination must be granted on a ground actually pleaded, unless the pleadings are deemed amended under the implied consent rule where evidence is admitted without objection.  The implied consent rule, however, only results in the pleadings being amended to conform to the evidence if the evidence bears solely on the unpleaded issue.  Thus, in Matter of E.F.B.D., SD25940 (Mo.App.S.D. 7-8-2004), termination was reversed where the court granted TPR for abuse/neglect, but abandonment was the only ground pleaded.  Evidence of the abuse/neglect, although not objected to by father, was also relevant on the issue of best interests, thus the pleadings were not deemed amended under the implied consent rule.

The court in a TPR case is not deprived of jurisdiction where statutory procedures and time lines are not followed where a parent consents to a foster care placement, consents to jurisdiction and fails to seek enforcement of the mandatory procedures and time lines.  In Interest of P.L.O., SC85120 (MO. en banc 3-30-2004).
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The juvenile court in a Chapter 211 TPR proceeding or the court before which a Chapter 453 adoption proceeding is pending may terminate the parental rights of a parent to a child if it finds that the termination is:

1. In the best interests of the child and

2. That the parent whose rights will be terminated has consented in writing to the termination of his parental rights.  Section 211.444.1, RSMo.

A consent form in a Chapter 211 termination of parental rights by consent under Section 211.444, RSMo., must: 

(1) be in writing; 

(2) be signed before or after institution of the proceedings; 

(3) be acknowledged by a notary or; 

(4) in lieu of acknowledgment by a notary, the consent form must be acknowledged by two adult witnesses (who are not the adoptive parents), provided the witnesses must be present when the document is signed, the signatures, names and addresses of the witnesses must be plainly written on the form, and the witnesses must "determine and certify" that the consent is knowingly and freely given; 

(5) the notary or witnesses shall "verify the identity of the person consenting"; 

(6) the consent is valid and effective only after the child is at least 48 hours old; 

(7) the consent must comply with the "other requirements of Section 453.030, RSMo."

Although somewhat unclear, it appears that a consent used in a Chapter 211 termination of parental rights must also comply with the requirements for a consent under Section 453.030, RSMo., relating to consents in adoptions.  Section 453.030, RSMo., contains a set of requirements for the consent to be signed by the biological mother, and a slightly different set of requirements for all other adoption consent forms.  All consents, except that of the mother, must be: 

(1) in writing; 

(2) signed before or after commencement of the proceedings; 

(3) be acknowledged by a notary or; 

(4) in lieu of acknowledgment by notary, be witnessed by two adult witnesses who are not the adoptive parents or any attorney representing a party to the adoption proceeding, provided that the signatures, names and addresses of witnesses must be plainly written on the consent form; 

(5) the notary and witnesses must "verify the identity" of the person signing the form and; 

(6) the consent form must contain certain statements as set forth in Section 453.030.9, RSMo.

The mother's consent in a Chapter 453 adoption must be: 

(1) in writing; 

(2) not be executed before the child is 48 hours old; 

(3) signed in front of a judge or notary or; 

(4) in lieu of the signature in front of a judge or notary, be witnessed by two adult witnesses who are not the adoptive parents or any attorney representing a party to the adoption proceeding, provided that the witnesses are present at the execution and that the names, addresses and signatures of the witnesses be plainly written on the form, and provided that the witnesses "determine and certify" that the consent was knowingly and freely given; 

(5) that the notary or witnesses "verify the identity" of the person signing the form and; 

(6) that the form contains certain required statements contained in Section 453.030.9, RSMo.

It is suggested that the consent form be set forth in affidavit format, that it include waiver of counsel provisions (where appropriate), and provisions related to compliance with the Interstate Compact on the Placement of Children, the Indian Child Welfare Act, the Uniform Child Custody jurisdiction Act and the Soldiers and Sailors Civil Relief Act.  It is unclear how the notary or witnesses are supposed to "verify the identity" of the person signing the form, however, it is suggested that two forms of photo I.D. or some similar method be utilized.  In addition, the consent form should contain an affidavit to be signed by the witnesses related to the "determine and certify" requirements of the statute.  Further, there should be statements in the notarial certificate concerning the verification of identity, the date and time of signing and the other new requirements contained herein.

It is suggested that, although consent forms may be different for the parents in a termination of parental rights proceeding and that a differentiation is made between a mother and other persons in a Chapter 453 adoption, that one unified consent form be adopted for use in Chapter 211 TPR proceedings as well as Chapter 453 adoptions, and such form should comply with the requirements of Chapter 211 as well as Chapter 453.

The Department of Social Services has developed a form, and use of the “state form” appears to be mandatory.  Section 453.030.8 provides that if a written consent is obtained after August 28, 1997, but prior to the development of the consent form by the Department of Social Services the written consent used prior to development of the state form and after August 28, 1997, is deemed valid if it complies with Section 453.030.9.  This language would seem to suggest that use of the state form is mandatory after development of the state form.

Section 453.030.7 provides that the written consent may be withdrawn at any time until it has been reviewed and accepted by a judge.  Thus, where mother’s consent was reviewed and accepted by a family court commissioner, and mother moved to withdraw her consent prior to confirmation by a judge, mother could withdraw her consent. In Interest of K.L.S., ED81837 (Mo.App.E.D. 9-16- 2003).  See also In Interest of Baby Girl P., WD64497 (Mo.App.W.D. 4-12-2005)(no requirement that withdrawal of consent be in writing). The written consent shall be reviewed and, if found to be compliance with Section 453.030, approved by the court within three business days of such consent being presented to the court.  Upon review, and in lieu of approving the consent within three business days, the court may set a date for a prompt evidentiary hearing upon notice to the parties.  Failure to review and approve the written consent within three business days shall not void the consent.  Instead, a party may seek a writ of mandamus from the appropriate court, unless an evidentiary hearing has been set by the court pursuant to Section 453.030.6.  Thus, after the 1997 amendments to Section 453.030, it appears that a consent form may only be withdrawn up until the review and acceptance by a judge.

A finding that a parent knowingly, voluntarily and intelligently consented to termination of her parental rights was supported by evidence that the parent told her psychotherapist that she wanted to give her children up for adoption because she recognized that she could not provide for them and that the children were too great of a strain on her. In Interest of A.M.K., 723 S.W.2d 50 (Mo.App.E.D. 1986).  Withdrawal of consent to termination of parental rights is within the trial court's discretion where the crux of the contention regarding consent is that a parent has changed her mind. Id.

Despite expert testimony from a psychiatrist and a psychologist that mother suffered from major depression and probably did not understand the consent form, termination of mother’s parental rights based on a voluntary consent was affirmed where mother told DFS she had not bonded with the child, that she might hurt the child, that she wanted the child taken into foster care and where the mother refused to avail herself of DFS services.  Mother appeared rational during her meeting with DFS and was insistent that DFS remove the child from her custody.  In Interest of A.M.W., 64 S.W.3d 899 (Mo.App.S.D. 2002).

Where a foster mother testified that she had discussed her philosophy that an adopted child should be available for visits after adoption, but informed the father that he would have no parental rights after the termination, the father's consent to termination of his parental rights was valid despite his contention that he signed under a false impression based on the conversation with the foster mother. In Interest of R.R.T., 744 S.W.2d 829 (Mo.App.W.D. 1988).

However, rejection of a motion to set aside a consent to adoption without the benefit of a hearing where there are allegations of fraud and misrepresentation constitutes and abuse of discretion.  In such a case, the court will remand the matter for hearing on the motion to set aside.  In Interest of D.C.C., 971 S.W.2d 843 (Mo.App.W.D. 1998).

Even though a consent to termination of parental rights has been signed knowingly, voluntarily and intelligently, parental rights may not be terminated unless it is in the best interests of the child.  Thus, where parental rights are sought to be terminated voluntarily in order that former husband (who had adopted wife's child) could be relieved of his financial obligations imposed on him by a dissolution of marriage decree, and it was not in the best interests of the child that support payments stop, then parental rights may not be terminated despite the fact that former husband had consented. In Interest of B.L.G., 731 S.W.2d 492 (Mo.App.S.D. 1987).  Evidence as to why the former husband adopted the child is inadmissible. Id. (Former husband alleged he had been coerced into adopting wife's child.) See also In Interest of R.A.S., 826 S.W.2d 397 (Mo.App.W.D. 1992).
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The power given the juvenile court to terminate parental rights is purely statutory and, without the TPR legislation, the power of the juvenile court to terminate parental rights would not exist. In Interest of W.F.J., 648 S.W.2d 210 (Mo.App.W.D. 1983).  Accordingly, termination of parental rights demands strict and literal compliance with the statutory authority from which the power is derived, and whoever seeks to terminate parental rights must carry the full burden of proof. Id.   But see In Interest of P.J.M., 926 S.W.2d 223 (Mo.App.E.D. 1996).

Both the rule favoring parental custody and the desire for family reunification are superseded by concern for the child's best interests and welfare. In Interest of L.A.P., 640 S.W.2d 511 (Mo.App.S.D. 1982).

Parental rights may not be terminated except on clear, cogent and convincing evidence. S.K.L. v. Smith, 480 S.W.2d 119 (Mo.App. 1972).  In addition, parental rights may not be terminated on the ground that the children would be better off with someone else. Id.

The juvenile court in a Chapter 211 TPR proceeding or the court before which a Chapter 453 adoption is pending may terminate the rights of a parent to a child if:

1. The court finds that termination is in the best interests of the child by preponderance of evidence and

2. At least one of the grounds authorizing a non-consensual termination of parental rights is proven to exist by clear, cogent and convincing evidence.

In most contested termination of parental rights cases, the court must also make additional findings on the factors listed in Section 211.447.6, RSMo.  Consideration of the factors listed in Section 211.447.6, RSMo is not required where the termination is based solely upon Sections 211.447.4(5) or 211.447.4(6), RSMo., or Section 211.444, RSMo.

The supreme court, in Interest of K.A.W., SC85683 (MO. en banc 3-30-2004), has imposed additional requirements for the trial court’s consideration in TPR cases.  The acts and conditions of the parent justifying termination must be analyzed for: 

(1) whether there is sufficient reason to believe that the acts or conditions had an impact on the child; 

(2) whether the acts or conditions are severe enough to constitute abuse or neglect; and, 

(3) whether there is an indication of likelihood of future harm to the child.  

Findings supporting termination in earlier determinations are not irrelevant, but they must be updated to address the extent to which they describe the time of termination and the potential for future harm.  Id.  Poor conduct or character flaws are not relevant unless they could actually result in future harm to the child.  Id.  Some parental conduct may be harmful, but not rise to the level of abuse or neglect, and not every criminal act committed by a parent is severe enough to constitute abuse or neglect.  Id.  In K.A.W., the court reversed a termination on grounds of severe emotional abuse where the mother had twice attempted to placed her twins for adoption.  The court also rejected the contention that her stress and indecisiveness rose to the level of a mental condition as described in the aggravating factors on the grounds of abuse/neglect and failure to rectify.  Id.

A TPR for abuse/neglect and failure to rectify was reversed and remanded where the trial court did not follow the supreme court’s analysis set forth in the K.A.W. case, supra.  In Interest of J.M.N., WD63811 (Mo.App.W.D. 5-18-2004).  A TPR for abuse/neglect and failure to rectify was reversed by the Eastern District where jurisdiction was assumed because of inadequate supervision, unsanitary living conditions and failed efforts of the division to prevent removal.  In the case, while under the jurisdiction of the court, mother exposed a sexually abused child to a person known to be a registered sex offender, burned a child’s hand as punishment, locked a child in the dog cage, and bit a child on the stomach during a trial in-home placement.  Although mother had a permanent mental condition and had not made any progress in the treatment of the condition, the court of appeals found insufficient evidence that the condition still persisted at the time of termination.  In addition, the court found that the trial judge failed to consider how mother’s mental condition would result in a likelihood of future harm to the children.  Further, because the acts of abuse that occurred while the children were under the jurisdiction of the court were prior to the filing of the termination petition, termination was not based upon evidence of severe or recurrent abuse “at the time of termination.”  On the failure to rectify ground, although mother failed to comply with her social service agreement, the court found that there was insufficient evidence that mother remained unable to care for the children at the time of the termination.  In Interest of K.W., ED84769 (Mo.App.E.D. 5-10-2005).

A parent need not prove that he can raise the child by himself, without assistance from others to avoid a TPR.  In Interest of S.M.H., SC86440 (MO. en banc 3-15-2005). 

A termination of parental rights judgment which fails to make a finding that termination is in the best interests of the child will be reversed and remanded for findings on the issue of best interests.  In Interest of D.F.P., 981 S.W.2d 663 (Mo.App.S.D. 1998).  In addition, the trial court should determine that at least one ground for termination has been properly pleaded and proven before proceeding to the issue of best interests.  Where the trial court proceeds directly to the finding on best interests, the case will be reversed and remanded with directions that the trial court should determine whether a ground for termination exists before considering the issue of best interests.  In Re: M.O., 70 S.W.3d 579 (Mo.App.W.D. 2002).
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A TPR PETITION MUST BE FILED WHERE A CHILD IS IN FOSTER CARE FOR 15 OF THE MOST RECENT 22 MONTHS.  THIS IS A “FILING TRIGGER,” NOT A SEPARATE GROUND FOR TPR.  THE TPR PETITION MUST ALLEGE GROUNDS SET FORTH IN 211.444, 211.447.2(2) OR (3), OR 211.447.4.

NOTE: IF THE ABOVE GROUNDS EXIST FOR TERMINATION OF PARENTAL RIGHTS, JUVENILE OFFICER OR DFS MAY, BUT IS NOT REQUIRED TO, FILE TPR PETITION IF: (1) CHILD IS BEING CARED FOR BY A RELATIVE; OR (2) A COMPELLING REASON EXISTS FOR DETERMINING THAT FILING TPR WOULD NOT BE IN THE BEST INTEREST OF THE CHILD AS DOCUMENTED IN THE PERMANENCY PLAN WHICH SHALL BE MADE AVAILABLE FOR COURT REVIEW; OR (3) FAMILY OF THE CHILD HAS NOT BEEN PROVIDED SUCH SERVICES AS PROVIDED FOR IN SECTION 211.183.
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A petition to terminate parental rights shall be filed by the juvenile officer or DFS if:

1. There is information available to the juvenile officer or DFS which establishes that the child has been in foster care for at least fifteen (15) of the most recent twenty-two (22) months.  This is not a separate ground for termination of parental rights.  In the case of In Interest of M.D.R., SC85208 (MO. banc 1-15-2004), the Supreme Court expressly overruled 13 prior opinions from each of the districts of the Court of Appeals, all of which had held that this was a separate ground for termination of parental rights.  The court held that Section 211.447.2(1) is merely a “trigger” requiring the filing of the TPR petition.  The grounds set forth in the petition must be from Section 211.447.2(2) or (3) or 211.447.4.  The court distinguished the other two grounds set forth in Section 211.447.2, by noting that those two grounds, discussed infra, described conduct making a parent unfit, whereas Section 211.447.2(1) did not.  In Interest of J.V.O., SD25802 (Mo.App.S.D. 5-14-2004), the Southern District reversed a TPR granted solely on this ground.  The court held that, on remand, the trial court could reopen or review the record to determine if any other basis for TPR was pleaded or proven.   The petition in the case also alleged abuse/neglect and failure to rectify.  See also In Interest of J.M.N., WD63811 (Mo.App.W.D. 5-18-2004)(TPR for foster care 15 of the most recent 22 months reversed as a result of the M.D.R. case, supra), In Interest of C.F.C., ED84019 (Mo.App.E.D. 2-8-2005)(portion of TPR judgment based upon foster care 15 of the most recent 22 months reversed, remainder of judgment on two other grounds remanded), In Interest of S.M.H., SC86440 (MO. en banc 3-15-2005).

2. Where it is in the best interests of the child and a court of competent jurisdiction has determined the child to be an "abandoned infant." For purposes of this ground "infant" means any child one year of age or under at the time of the filing of the petition.  Said infant has been abandoned if: (1) the parent has left the child under circumstances that the identity of the child was unknown and could not be ascertained, despite diligent searching, and the parent has not come forward to claim the child; or (2) the parent has, without good cause, left the child without any provision for parental support and without making arrangements to visit or communicate with the child, although able to do so.  Termination based upon this ground must also include a consideration of the factors listed in Section 211.447.6.

Note that this is now the only method to terminate parental rights under Chapter 211 where a child one year of age or under has been abandoned.  It should also be noted that the person filing the TPR petition may not proceed directly to termination of parental rights under this ground, but must instead obtain a determination by a "court of competent jurisdiction" that the child has been abandoned before a TPR petition may be based upon this ground.  It should also be noted that there is no longer any particular period of abandonment required to establish abandonment of a child one year of age or under.  In Interest of N.R.W., infra.

For abandonment related to a child one year of age or under, it is suggested that the juvenile officer file a petition under Section 211.031, RSMo wherein there can be an adjudication of neglect by abandonment.  The relevant language of the petition should track the jurisdictional language of Section 211.031, RSMo as well as the abandonment language of Section 211.447.2(2), RSMo.  Once an adjudication has occurred, then a termination of parental rights petition may be filed on this ground.  This was the procedure followed in Interest of N.R.W., WD62176 (Mo.App.W.D. 8-19- 2003).

Some have suggested that termination under this ground should be filed in a two count petition with count one being the Section 211.031, RSMo adjudication count to obtain jurisdiction and the determination by a court of competent jurisdiction and that count two would be for the termination of parental rights.

3. Where it is in the best interests of the child and a court of competent jurisdiction has determined that the parent has aided or abetted, attempted, conspired or solicited to commit, or actually committed, the murder or voluntary manslaughter of another child of the parent or the parent has committed a felony assault that resulted in serious bodily injury to the child or to another child of the parent.  Termination on this ground requires consideration of the Section 211.447.6 factors.

 XE "TPR Petition Does Not Apply:Mandatory Filing " \* MERGEFORMAT 

 XE "TPR Petition Does Not Apply " \* MERGEFORMAT 

 XE "TPR:filing " \* MERGEFORMAT 

 XE "TPR " \* MERGEFORMAT 

 XE "Section 211.183 " \* MERGEFORMAT 

 XE "Reasons”:compelling " \* MERGEFORMAT 

 XE "Reasons” " \* MERGEFORMAT 

 XE "Mandatory Filing:TPR Petition Does Not Apply " \* MERGEFORMAT 

 XE "Mandatory Filing " \* MERGEFORMAT 

 XE "Filing:TPR " \* MERGEFORMAT 

 XE "Filing " \* MERGEFORMAT 

 XE "DFS " \* MERGEFORMAT 

 XE "Compelling:reasons” " \* MERGEFORMAT 

 XE "Compelling " \* MERGEFORMAT 

 XE "CFR 400.100 " \* MERGEFORMAT When Mandatory Filing of TPR Petition Does Not Apply

If one or more of the aforesaid grounds exists for termination of parental rights, the juvenile officer of DFS may, but is not required to, file a TPR petition if: 

(1) the child is being cared for by a relative; or 

(2) there exists a compelling reason for determining that filing such a petition would not be in the best interest of the child, as documented in the permanency plan which shall be made available for court review; or 

(3) the family of the child has not been provided such services as provided for in Section 211.183.

Some examples of “compelling reasons” for not filing a TPR petition when one of the mandatory filing grounds exists are: 

(1) adoption is not the appropriate permanency goal for the child; 

(2) no grounds exist upon which to file a TPR petition; 

(3) the child is an unaccompanied refugee minor as defined in 45 CFR 400.100; or 

(4) there are international legal obligations or compelling foreign policy reasons that preclude termination of parental rights.
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The juvenile officer or DFS may file a petition to terminate parental rights where it appears that one or more of the grounds contained in Section 211.447.4, RSMo exist.

Section 211.447.4, RSMo., contains the grounds upon which a contested termination of parental rights may be granted.  They are:

1. Abandonment of a child over one year of age (Section 211.447.4 (1), RSMo.)

2. Abuse or Neglect (Section 211.447.4 (2), RSMo.)

3. Failure to Rectify (Section 211.447.4 (3), RSMo.)

4. Felony Convictions (Section 211.447.4 (4), RSMo.)

5. Forcible Rape (Section 211.447.4 (5), RSMo.)

6. Parental Unfitness (Section 211.447.4 (6), RSMo.)
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To prove abandonment, it must be proven that:

1. Termination is in the best interests of the child.

2. The child has been abandoned.  For purposes of this section, the term "child" means any child over one year of age at the time of filing of the petition.

3. For six (6) months or longer.

The juvenile court shall in addition make findings on the factors listed in Section 211.447.6, RSMo.

Abandonment can be proven in either one of two ways.  Section 211.447.4 (1)(a), RSMo., requires that the court find that the parent has "left the child under such circumstances that the identity of the child was unknown and could not be ascertained, despite diligent searching, and the parent has not come forward to claim the child."

Alternatively, Section 211.447.4 (1)(b), RSMo., provides that abandonment can be shown if the parent has, without good cause, left the child without any provision for parental support and without making arrangements to visit or communicate, although able to do so.

It has been held within the context of an adoption that once a prima facie case of willful neglect is shown by clear and convincing evidence, the burden of going forward shifts to the natural parent who must shown why his neglect was not willful. In Re: The Matter of A.L.H., 906 S.W.2d 373 (Mo.App.E.D. 1995).
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The statutory period is shown if the abandonment has occurred for a period of six months or longer if the child is over one year of age.  Section 211.447.4(1), RSMo.  There is no specific statutory period for abandonment of an infant which is defined as a child "one year of age or under at the time of filing of the petition." Section 211.447.2 (2), RSMo.

The period of abandonment relied upon need not be limited to the six month period referred to in the statute. In Interest of M.H., 828 S.W.2d 951 (Mo.App.S.D. 1992).  Thus, while the court must consider the statutory period, the court may also consider the period before and after the statutory period.  Conduct relevant to the issue of intent to abandon may occur before, during or after the statutory period, but the greatest weight must be given to conduct during the statutory period.  In Re: The Matter of A.L.H., 906 S.W.2d 373 (Mo.App.E.D. 1995).  Where the TPR is based upon Section 211.447.2(2) rather than 211.447.4(1), there is no particular period of abandonment, and the issue is largely determined by the intent of the parties.  In Interest of N.R.W., WD62176 (Mo.App.W.D. 8-19-2003).
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Abandonment is a question of the intent of a parent, to be discovered by examining all evidence of the conduct of the parent. In Interest of B.L.B., 834 S.W.2d 795 (Mo.App.E.D. 1992).  Impediments to visitation do not, in and of themselves, excuse the obligation of a parent to provide the child with a continuing relationship. Id. Sufficient evidence of intent to abandon is shown where the mother has only ten visits in two years with the children, makes approximately six incomplete attempts at drug treatment, successfully completes one drug treatment program, is incarcerated twice while the children are in alternative care and otherwise maintains only token contact and provides little or no support.  In Interest of J.W., 11 S.W.3d 699 (Mo.App.W.D. 1999).  Sufficient evidence to find willful  abandonment is also shown where mother permits the child to live with the future adoptive parents, consents to future adoptive parents being appointed as guardians/conservators, after which mother moves out of state, makes only token efforts to contact the child including a few phone calls and two letters and fails to otherwise communicate with or support the child.  In such a case, termination was affirmed and an adoption granted in absence of consent despite the fact that mother did not know the telephone number of the adoptive parents or their address.  In Re Adoption of H.M.C., 11 S.W.3d 81 (Mo.App.W.D. 2000).

TPR for abandonment has been affirmed where a father was aware of mother’s pregnancy, but believed that mother either had an abortion or had miscarried.  Father did not know of the child’s existence until about one week after the child was born.  Mother initiated proceedings for adoption without father’s knowledge or consent.  After being contacted by DFS, father allowed five months to pass without taking any action.  At the time, the statutory period of abandonment was sixty days.  Accordingly, termination was affirmed because father did nothing to exercise any parental rights or to fulfill any parental responsibilities.  In Interest of B.B.B., 905 S.W.2d 118 (Mo.App.W.D. 1995).

Transportation and employment problems did not excuse the obligations of a mother, and the court found sufficient evidence of her intent to abandon the child where mother stopped visiting the child and stopped attending counseling sessions.  Mother did not see the child for over a year.  In Interest of C.S., 910 S.W.2d 811 (Mo.App.E.D. 1995).

Even a denial of visitation after the filing of a TPR petition pursuant to an alleged “court policy” was not sufficient to overcome abandonment.  Evidence showed the parent had abandoned the children prior to filing the TPR petition.  A short term improvement after the filing of the TPR petition did not constitute compelling evidence.  The termination was affirmed.  In Interest of T.T., 954 S.W.2d 429 (Mo.App.W.D. 1997).  On the other hand, where a mother concealed the location of a child from the father, father asserted parental responsibilities upon finding the child and further did not consent, the termination of father’s parental rights was reversed.  In Interest of G.M.T., 965 S.W.2d 200 (Mo.App.E.D. 1998).

A termination for abandonment was reversed where a father had seven visits in one year, made seven phone calls while the children lived out of state and where father suffered from a medical condition which interfered with his ability to work, however, after being approved for disability, the children received social security.  In Interest of B.S.B., 76 S.W.3d 318 (Mo.App.W.D. 2002).  A TPR was also reversed where father quit his job in Mississippi, moved to Missouri, attended therapy, visited, bought gifts for the child and attended some school activities.  In Interest of A.R., 52 S.W.3d 625 (Mo.App.W.D. 2001).

A TPR for abandonment in an adoption case was reversed where the putative father made consistent efforts to preserve his paternity interests and to gain access to the child where father’s efforts were frustrated by mother’s non-cooperation and elusiveness.  Father’s efforts were further frustrated by the failure of juvenile authorities to promptly notify father of the filing of the juvenile case or to provide meaningful responses to the father’s requests for assistance.  In Interest of C.J.G., 75 S.W.3d 794 (Mo.App.W.D. 2002).

A TPR for abandonment was reversed where a father sent regular correspondence to the child, the grandparents and DFS.  In the case, father elected not to require the child to come to prison to visit with father.  The court held that father’s failure to pay minimal child support from his limited prison income was a de minimis failure in light of father’s extensive correspondence with the child.  In Interest of J.M.S., 83 S.W.3d 76 (Mo.App.W.D. 2002).

A TPR for abandonment was affirmed where the mother had only eighteen hours together with the child during the two years the child was in foster care.  Mother had failed to notify DFS of a change of address and had failed to comply with a service plan.  Mother also failed to support the child despite ability to support.  Recent efforts to reestablish a relationship with the child were held to be “token efforts.”  In Interest of E.L.B., SC84903 (MO. en banc 4-22-2003).

A TPR for abandonment of an infant under Section 211.447.2(2), R.S.Mo. was affirmed where the child was involuntarily removed from the parents, but the parents thereafter failed to visit, communicate or provide support.  In Interest of N.R.W., WD62176 (Mo.App.W.D. 8-19-2003).

A father’s parental rights were terminated for abandonment, and an adoption was granted despite father’s actions in seeking a paternity test, intervening in the case and exercising visitation, where these actions were after the filing of the petition.  Matter of K.N.H., SD25259 (Mo.App.S.D. 10-30- 2003).  The court gave greater weight to father’s actions prior to filing.  Prior to filing, father had sex with mother at the time of conception, and thought the relationship was monogamous, but later denied having sex with mother, denied paternity, failed to promptly assert paternity when he became aware that paternity was at issue and had no justification for his belief that he was not the father.  Id.

Failure to visit by a mother does not preclude a termination for abandonment where the mother was not to be permitted contact until her therapist approved, and where mother failed to enroll in or participate in therapy.  In Interest of E.T.C., ED83716 (Mo.App.E.D. 6-15-2004).  Likewise, where father is an over the road trucker, lives out of his truck, fails to provide a home for the child, visits only every two or three months and fails to pay support, termination for abandonment is appropriate.  Id.  See also In Interest of E.D.H., ED84003 (Mo.App.E.D. 7-6-2004)(TPR affirmed where father fails to visit, support and follow terms of service agreement).

The requisite intent to abandon was shown by a combination of father’s actions and his statement that he would consent if he could choose the parent.  In Interest of P.G.M., SD26083 (Mo.App.S.D. 10-12-2004)(father, in prison, was aware of the pregnancy and plan to place the child for adoption, and made no more than token efforts to maintain a relationship with the child).

Where an incarcerated father had no visits or communication from February 2002 until April 2003 (TPR petition filed in November 2002), father’s actions after filing, consisting of consistent communication with child and completion of programs while incarcerated, do not prevent TPR for abandonment.  In Interest of J.B.D., SD26031 (Mo.App.S.D. 11-18-2004).  

 XE "Mo.App.W.D. " \* MERGEFORMAT 

 XE "Mo.App.S.D. " \* MERGEFORMAT 

 XE "M.J.A:Interest " \* MERGEFORMAT 

 XE "M.J.A " \* MERGEFORMAT 

 XE "J.W:In Interest " \* MERGEFORMAT 

 XE "J.W " \* MERGEFORMAT 

 XE "Interest:M.J.A " \* MERGEFORMAT 

 XE "Interest " \* MERGEFORMAT 

 XE "In Interest:J.W " \* MERGEFORMAT 

 XE "In Interest:C.M.D " \* MERGEFORMAT 

 XE "In Interest " \* MERGEFORMAT 

 XE "C.M.D:In Interest " \* MERGEFORMAT 

 XE "C.M.D " \* MERGEFORMAT 

 XE "Abandonment Following Appropriate Placement " \* MERGEFORMAT 

 XE "826 S.W.2d 890 " \* MERGEFORMAT 

 XE "18 S.W.3d 556 " \* MERGEFORMAT 

 XE "11 S.W.3d 699 " \* MERGEFORMAT Abandonment Following Appropriate Placement

Although a parent may leave a child in the temporary custody of a third party where there is good cause, a parent must continue to show parental interest and concern for the child.  If after the temporary placement, the parent makes only sporadic attempts to communicate and provides only token support, the juvenile court may ignore the evidence that the parent made a proper initial placement in its determination of whether grounds for termination of parental rights exist. In Interest of M.J.A., 826 S.W.2d 890 (Mo.App.S.D. 1992). See also In Interest of J.W., 11 S.W.3d 699 (Mo.App.W.D. 1999) and In Interest of C.M.D., 18 S.W.3d 556 (Mo.App.W.D. 2000).
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Although a parent may repent of abandonment, not every gesture will result in repentance.  The court may attach little or no weight to infrequent visitations and token monetary contributions and circumstances where the parent has a history of infrequent contact but attempts to repent shortly before the hearing on the termination of parental rights petition. See In Interest of Y.M.H., 817 S.W.2d 279 (Mo.App. W.D. 1991) and In Interest of M.L.K., 804 S.W.2d 398 (Mo.App. 1991); see also In Interest of J.W., No. WD56575 (Mo.App.W.D. 11-30-1999), In Re  Adoption of H.M.C., 11 S.W.3d 81 (Mo.App.W.D. 2000) and In Interest of C.M.D., 18 S.W.3d 556 (Mo.App.W.D. 2000).

There was sufficient evidence of repentance of abandonment where a father quit his job in Mississippi, moved to Missouri, attended therapy, visited, bought gifts for the child and attend school activities.  In the case, father had abandoned the child prior to the child being placed in foster care, however, father’s subsequent actions constituted sufficient evidence of repentance of the abandonment.  In Interest of A.R., 52 S.W.3d 625 (Mo.App.W.D. 2001).  Further, there is no repentance where a father fails to support a son during the relevant period and where father initiates legal action creating a fund from a structured settlement car accident case from which the son receives substantial income.  The legal action was held to be of “no legal consequence” and did not excuse father’s failure to support his son.  Matter of B.S.R., 965 S.W.2d 444 (Mo.App.W.D. 1998).
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In a TPR based on abandonment, the proof adduced must include evidence showing some ability on the part of the parent to make monetary contribution and to visit or communicate. In Interest of Baby Girl W., 728 S.W.2d 545 (Mo.App.W.D. 1987). But see In Interest of B.L.B., 834 S.W.2d 795 (Mo.App.E.D. 1992) (impediments to visitation do not in and of themselves excuse parent's obligation to provide child with a continuing relationship).

A parent who lacks ability to fully support a child, but who has the ability to make minimal contributions for child support, has a duty to do so. In Interest of S.J.G., 871 S.W.2d 638 (Mo.App.S.D. 1994).  Further, the Division of Family Services is not required to make a demand upon a parent to impose the duty upon a parent for some responsibility for the support of a child in the custody of DFS. In Interest of B.L.B., 834 S.W.2d 795 (Mo.App.E.D. 1992).  Even substantially reduced wages, such as those received by an incarcerated person, do not excuse the statutory obligation of a parent to make monetary contributions toward the support of their children. In Interest of M.L.K., 804 S.W.2d 398 (Mo.App.W.D. 1991).  See also In Interest of S.L.J., 3 S.W.3d 902 (Mo.App.S.D. 1999).  But see In Interest of J.M.S., 83 S.W.3d 76 (Mo.App.W.D. 2002) (failure to pay minimal support from prison wages is a de minimis failure in light of extensive correspondence to child, grandparents and DFS).

Even though a mother did not voluntarily and intentionally relinquish custody of her child, there was sufficient evidence to support termination of parental rights for abandonment where mother was able bodied and capable of employment.  Mother had never been employed and spent less than four hours with her infant son in the year between the child’s birth and the time of the hearing.  Mother at most maintained a superficial or tenuous relationship.  In Interest of M.D.B., 976 S.W.2d 607 (Mo.App.E.D. 1998).
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Imprisonment of a natural parent does not per se constitute abandonment, but it is also not a bar to a finding of abandonment. H.W.S. v. C.T., 827 S.W.2d 237 (Mo.App.E.D. 1992). See also In the Interest of M.N.M., 906 S.W.2d 876 (Mo.App.S.D. 1995).

While the incarceration of a parent may not be used as a ground upon which to terminate parental rights, incarceration does not excuse the obligation of a parent to provide the child with a continuing relationship through communication or visitation and rights may be terminated for a parent's failure to meet the obligation of providing that continuing relationship. In Interest of M.L.K., 804 S.W.2d 398 (Mo.App.W.D. 1991). See also In Interest of S.L.J., 3 S.W.3d 902 (Mo.App.S.D. 1999); In Interest of R.K., 982 S.W.2d 803 (Mo.App.W.D. 1998).
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Rights may be terminated where one parent kills another resulting in mental anguish or separation because of the surviving parent's lengthy prison term. See In Interest of D.R.M., 780 S.W.2d 145 (Mo.App.W.D. 1989).  See also In the Matter of A.B.M., 17 S.W.3d 912 (Mo.App.S.D. 2000).
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Under Section 211.447.4 (2), RSMo., the court may terminate parental rights if the child has been abused or neglected.

The adjudication of abuse or neglect is no longer a pre-requisite to a termination of parental rights under this subdivision of subsection 4 of Section 211.447, RSMo. See In Interest of P.J.M., 926 S.W.2d 223 (Mo.App.E.D. 1996).  The court must consider and make findings on the aggravating factors listed in Section 211.447.4 (2)(a)-(d), RSMo.  Those aggravating factors are as follows:

1. Mental condition shown by competent evidence to be permanent or such that there is no reasonable likelihood that the conditions can be reversed, and which renders the parent unable to knowingly provide the child the necessary care, custody and control.

2. Chemical dependency which prevents the parent from consistently providing the necessary care, custody and control of the child, and which cannot be treated so as to enable the parent to consistently provide such care, custody and control.

3. A severe act or recurrent acts of physical, emotional or sexual abuse toward the child or any child in the family by the parent, including an act of incest, or by another under circumstances that indicate that the parent knew or should have known that such acts were being committed toward the child or any child in the family.

4. Repeated or continuous failure by the parent, although physically or financially able, to provide the child with adequate food, clothing, shelter or education as defined by law, or other care and control necessary for his physical, mental or emotional health and development.

As with the other contested grounds for termination, a court must find that the termination is in the best interests of the child, that the child was abused or neglected, and thereafter, the court shall consider and make findings on the previously stated four aggravating factors contained in Section 211.447.4 (2)(a)-(d), RSMo., and the court must in addition evaluate and make findings on the factors listed in Section 211.447.6, RSMo.  Even if no evidence is adduced on a particular "aggravating factor", the court should make a finding so stating. See In Interest of E.K., 860 S.W.2d 797 (Mo.App.E.D. 1993).  There must, however, be evidence of at least one of the foregoing aggravating factors to support termination under this ground in addition to best interests and a finding of abuse or neglect. In re: S.L.B., 964 S.W.2d 504 (Mo.App.W.D. 1998).
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Termination of parental rights for abuse or neglect is established by showing that the child has been adjudicated abused or neglected, not by showing that the parent has been adjudicated abusive or neglectful. In Interest of D.L.C., 834 S.W.2d 760 (Mo.App.S.D. 1992).  Thus, parental rights can be terminated under this ground even if the parent has not been adjudicated responsible for the condition of abuse or neglect. Id.

Under this ground, there was a requirement of an actual adjudication of abuse or neglect on the basis of the initial custody petition. In Interest of D.L.D., 701 S.W.2d 152 (Mo.App.W.D. 1985). But see In Interest of P.J.M., 926 S.W.2d 223 (Mo.App.E.D. 1996).

Adjudication of abuse or neglect is, however, no longer required. See Section 211.447.4 (2), RSMo. The fact that the abuse or neglect has occurred is sufficiently supported at the termination of parental rights hearing by the admission by the mother at the hearing on the initial petition under Section 211.031.1(1).  In Interest of C.N.W., 26 S.W.3d 386 (Mo.App.E.D. 2000).

Termination of parental rights may be granted when a child has been abused or neglected.  In Interest of C.L.W., SD25319 (Mo.App.S.D. 7-28-2003).  The “aggravating factors” of Section 211.447.4(2)(a)-(d) are not independent grounds for termination, but are merely categories of evidence to be considered together with other relevant evidence.  Id.  Termination was affirmed where mother used marijuana during the pregnancy, had no permanent home, was a runaway, and where she failed to follow the service agreement by testing positive for drugs, having unstable housing, failing to inform DFS of changes, failing to support the child and by moving out of state resulting in only one visit during an eight month period.  Id.
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Where a child has been placed with a foster parent, with relatives or with other persons who are able and willing to permanently integrate the child into the family by adoption, if the court finds that it is in the best interests of the child, the court may provide the opportunity for such foster parent, relative or other person to present evidence for the consideration of the court.  Section 211.464.1, RSMo.  Section 211.464.2, RSMo., provides that the current foster parents or other legal custodians who are not seeking to adopt the child shall be given an opportunity to testify at all hearings regarding the child.  Where a petition is filed concerning a minor child who is in the care of foster parents or other legal custodians, the court shall give notice to such foster parents or legal custodians of the filing, any future hearings held on such petition and their opportunity to testify at any subsequent hearings held in relation to such petition, unless such notice and opportunity is waived by such foster or custodial parent.  Section 211.464.2, RSMo.

This statute does not, however, authorize the foster parents to participate in the TPR proceeding as parties. In Interest of D.L.C., 834 S.W.2d 760 (Mo.App.S.D. 1992).  Allowing participation by the foster parents as parties in the TPR proceeding taints the proceedings to such a degree that reversal is required. Id. The degree or extent of participation seems to be the issue which may result in a reversal.  While Section 211.464, RSMo., arguably authorizes the foster parents to be represented by counsel for the purpose of assembling and presenting evidence relevant to the grounds for termination which have been asserted in the petition for termination of parental rights, Section 211.464, RSMo., does not authorize the trial court to grant foster parents the right to participate in a termination proceeding as full-fledged parties, nor does it authorize foster parents to present evidence alien to the termination issue. Id. at 768. Cf.  In Interest of M.K.P., 616 S.W.2d 72 (Mo.App.W.D. 1981), where a termination order was affirmed.  In M.K.P., the Western District held that allowing the foster parents to intervene was error, however, since the foster parents' attorney was not involved in the hearing, asked no questions, and made no plea to the court, and because the foster parents did not inject the false issue of fitness of the foster parents, the termination order could be affirmed.  In D.L.C., supra, 834 S.W.2d at 760, the foster parents' attorney conducted extensive cross examination of all witnesses, presented evidence, made numerous objections and cited and argued law to the trial court.  This amount of participation by the foster parents was held to constitute error.  The trial court is cautioned to carefully limit participation in the proceedings by foster parents in accordance with the foregoing principles.
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Psychological testimony is sufficient to establish mental condition and psychiatric testimony is not necessary. In Interest of D.C.H., 835 S.W.2d 533 (Mo.App.S.D. 1992). But see In Re: S.P.W., 707 S.W.2d 814 (Mo.App.W.D. 1986).

Where parental rights are terminated based on abuse/neglect on grounds of mental condition, the trial court is required to make findings on all four aggravating factors contained in Section 211.447.4 (2) (a) - (d), RSMo., and failure to do so requires remand to the trial court for entry of findings on each of the aggravating factors.  Even if no evidence exists on a particular aggravating factor, the court should make a finding so stating. In Interest of K.D.C.R.C.B.-T., 928 S.W.2d 905 (Mo.App.E.D. 1996).  A termination of parental rights for abuse/neglect will not be affirmed absent evidence of at least one of the four “aggravating factors” listed in Section 211.447.4(2)(a)-(d), RSMo.  In Interest of D.L.M., 31 S.W.3d 64 (Mo.App.E.D. 2000).

Termination based upon abuse/neglect with aggravating factor of "mental condition" does not require a showing that the parent acted "knowingly". In Interest of K.L., 972 S.W.2d 456 (Mo.App.W.D. 1998). The aggravating factor related to “mental condition” on the ground of abuse/neglect is satisfied and termination of parental rights is authorized where the mother suffers from major depression, anxiety disorder, personality disorder, substance abuse, suicidal ideations, clinical depression and is bipolar with stress induced anger control problems which increase when she has visits with the children and where her personality disorder is the type which is not amenable to change and it is shown by competent evidence that persons with this disorder do not typically respond to treatment.   Matter of S.L.N., 8 S.W.3d 916 (Mo.App.S.D. 2000).

Termination of parental rights for abuse/neglect based upon the “mental condition” aggravating factor is not supported by sufficient evidence where mother suffers from a permanent mental condition which can be controlled.  In this case, mother becomes destabilized because she refuses to take her medication, but then seeks help on her own and places the child with grandmother prior to admitting herself into a hospital.  In such a case, there is insufficient evidence to terminate for abuse/neglect on either the “mental condition” aggravating factor or the aggravating factor of “repeated or continuous neglect” because the mother provides adequate care for the child.  In Interest of D.L.M., 31 S.W.3d 64 (Mo.App.E.D. 2000).

Instability and lack of self control in communicating and punishing the children has been held to be sufficient to establish the aggravating factor of “mental condition” under the ground of abuse/neglect where a mother had a low IQ, lost her temper and had some brain impairment making long visits full of reality beyond mother’s capacity.  In Interest of V.M.O., 987 S.W.2d 388 (Mo.App.W.D. 1999).

The “mental condition” aggravating factor has been found to be supported by substantial evidence where the mother lacks and is incapable of learning most basic parenting skills and where experts including social workers, counselors and psychologists testified that mother’s mental condition prevented her caring for “special needs children.”  In Re: S.L.B., 964 S.W.2d 504 (Mo.App.W.D. 1998).

Although mental illness does not per se render a parent unfit or, by itself, justify a finding of abuse or neglect where the mental condition is shown to either harm the child or be likely to harm the child in the future, termination may be granted.  In Interest of A.M.F., Sd25883 (Mo.App.S.D. 6-21-2004)(mother has past suicide attempt, major depression, is bi-polar, suffers from hallucinations and wild mood swings, is schizophrenic, refuses to take her medications, and her illness caused her to attempt to strangle her child).

Termination on the ground of abuse/neglect for the aggravating factor of mental condition should be analyzed for 

(1) documentation, 

(2) duration and 

(3) severity of effect.  

TPR for aggravating factor of mental condition requires more than emotional instability or mental problems.  The incapacity must be so severe that it causes the parent to be incapable of providing minimally acceptable care and the condition cannot be reversed or improved in a reasonable time.  In one case, a termination was affirmed even though there had been no abuse or neglect of the child.  The court held that past abuse of other siblings is evidence of a home environment that is currently dangerous to the child for whom termination is sought.  In Interest of M.W.S., WD64390 (Mo.App.W.D. 4-19- 2005).

A TPR for abuse/neglect and failure to rectify was reversed by the Eastern District where jurisdiction was assumed because of inadequate supervision, unsanitary living conditions and failed efforts of the division to prevent removal.  In the case, while under the jurisdiction of the court, mother exposed a sexually abused child to a person known to be a registered sex offender, burned a child’s hand as punishment, locked a child in the dog cage, and bit a child on the stomach during a trial in-home placement.  Although mother had a permanent mental condition and had not made any progress in the treatment of the condition, the court of appeals found insufficient evidence that the condition still persisted at the time of termination.  In Interest of K.W., ED84769 (Mo.App.E.D. 5-10-2005).

The aggravating factor related to “chemical dependency” is satisfied where mother has a substance abuse problem and is diagnosed as being chemically dependent, having an addictive disorder and where alcohol is smelled on mother’s breath while visiting the children and where caseworkers observe alcohol in mother’s home during a home visit and where mother refuses treatment because she feels treatment is a waste of time, and where mother uses alcohol and drugs to “self-medicate her depression”.  Id.  Termination on ground of abuse/neglect for aggravating factor of “mental condition” is supported where father has a mental condition which is unlikely to be reversed to permit the father to parent the child consistently and where father denies his mental health issues and accordingly, is not receiving treatment.  In Interest of A.D.G., 23 S.W.3d 717 (Mo.App.W.D. 2000).

  A termination of parental rights for abuse/neglect based upon the aggravating factor of “chemical dependency” was affirmed where the children were removed because the mother was homeless and addicted to cocaine, and where the mother failed to complete an in-patient drug treatment program, where two reunification attempts failed and where another child was later removed from the mother because crack cocaine and drug paraphernalia were accessible to the child.  In Interest of J.L.B., 9 S.W.3d 30 (Mo.App.W.D. 1999).

Termination is appropriate where mother has a treatable mental illness, but fails to avail herself of treatment and unilaterally discontinues her medications.  In Interest of E.T.C., ED83716 (Mo.App.E.D. 6-15-2004).
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Parental rights to children who have not been sexually abused may also be terminated where two other children have been sexually abused. In Interest of B.M.P., 704 S.W.2d 237 (Mo.App.S.D. 1986).

A father's acts of incest with his minor sisters involves children "in the family" within the meaning of this statutory ground and may be used in a termination of parental rights proceeding related to father's daughter. In Interest of L., 888 S.W.2d 337 (Mo.App.E.D. 1994).
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A copy of a criminal information and guilty plea of a step father to sexual contact with a child is sufficient to show sexual abuse, and together with testimony that the child's mother failed to protect the child even though informed of the abuse constitutes clear, cogent and convincing evidence supporting a termination of mother's parental rights.  In Interest of J.L.M., 848 S.W.2d 502 (Mo.App.W.D. 1993).

Evidence that father knew mother was "easily angered", that she had a "temper problem", that she became "really irrational", and that the situation was worse when the children were sick or crying, thus creating an "explosive situation", is insufficient to show that father "knew or should have known" of mother's abuse where father's parental rights were terminated after an adjudication of abuse for a severe act of physical abuse.  In Interest of T.S., 925 S.W.2d 486 (Mo.App.E.D. 1996).  See also In Interest of R.J.B., 30 S.W.3d 868 (Mo.App.S.D. 2000)(TPR affirmed where child had unexplained injuries together with evidence of repeated or continuous neglect).

On the other hand, a mother’s admission that she fought with her boyfriend because she suspected that her boyfriend was sexually and physically abusing the children, combined with her continuing to live with the boyfriend, was sufficient evidence to establish that mother “knew or should have known” that her child was being sexually and physically abused.  In Interest of D.B., 916 S.W.2d 430 (Mo.App.E.D. 1996).  See also In Interest of C.S., 910 S.W.2d 811 (Mo.App.E.D. 1995) (Sufficient evidence to show that mother knew or should have known of severe acts of abuse toward child by step-father).  The fact that a mother “knew or should have known” of the physical abuse was sufficiently established when the mother lied about the incident to the authorities.  In Interest of T.H., 980 S.W.2d 608 (Mo.App.W.D. 1998).  A termination of parental rights for abuse/neglect based upon the aggravating factor of severe or recurrent abuse or repeated or continuous neglect was affirmed where a child had injuries which could not be explained by the mother and where the mother failed to maintain stable and suitable housing, and had seven known addresses where her current residence did not meet appropriate standards.  In Interest of R.J.B., 30 S.W.3d 868 (Mo.App.S.D. 2000).

A termination of parental rights based upon conclusory testimony that there was physical and sexual abuse will be reversed where the conclusory testimony is not supported by specific details or facts.  In Interest of A.M.C., 983 S.W.2d 635 (Mo.App.S.D. 1999).  Where a termination of parental rights is based upon abuse/neglect, the Court of Appeals may independently review the record to determine if there was clear, cogent and convincing evidence of the abuse or neglect.  In Interest of M.D.B., 976 S.W.2d 607 (Mo.App.E.D. 1997).

The trial court was free to believe mother’s testimony which established severe and recurrent acts of sexual abuse and justified termination under 211.447.4(2) where she witnessed the sexual act, but father contended the child climbed in bed on top of father, and where father pleaded guilty to sexual abuse and incest.  In Interest of E.C.H.J., WD64575 (Mo.App.W.D. 4-26-2005).

A TPR for abuse/neglect and failure to rectify was reversed by the Eastern District where jurisdiction was assumed because of inadequate supervision, unsanitary living conditions and failed efforts of the division to prevent removal.  In the case, while under the jurisdiction of the court, mother exposed a sexually abused child to a person known to be a registered sex offender, burned a child’s hand as punishment, locked a child in the dog cage, and bit a child on the stomach during a trial in-home placement.  Because the acts of abuse that occurred while the children were under the jurisdiction of the court were prior to the filing of the termination petition, termination was not based upon evidence of severe or recurrent abuse “at the time of termination.”  In Interest of K.W., ED84769 (Mo.App.E.D. 5-10-2005).

Termination of parental rights for abuse/neglect on aggravating factor of "repeated or continuous neglect" is satisfied where mother was homeless, housing situation remained extremely unstable, mother lived with two different men, mother was discharged from drug treatment, was incarcerated, failed to provide financial support and had no employment even when she was not pregnant.  In Interest of A.H., 9 S.W.3d 56 (Mo.App.W.D. 2000).  TPR for abuse/neglect on aggravating factor of "repeated or continuous neglect" would be affirmed where mother is homeless, addicted to cocaine, and where the children were twice placed back into mother's custody and twice removed again, and mother fails to complete drug program and a fifth child is removed because mother's home is filthy with rotting food, crack cocaine and drug paraphernalia accessible to the child and where mother fails to seek adequate medical attention for second degree burns suffered by one of the children.  In Interest of J.L.B., 9 S.W.3d 30 (Mo.App.W.D. 1999).  See also In Interest of R.J.B., Id.

Neglect is a failure to perform a duty with which a parent is charged by law and by conscience.  In the Matter of S.J.S., ED83155 (Mo.App.E.D. 3-23-2004).  Thus, an adoption can be granted without parental consent where there has been neglect for the statutory period under Chapter 453.  Payment by father of premiums for health insurance is token and can be ignored by the court where father is $38,000.00 in arrears in support and has not visited the child.  Id.  The fact that father claimed he did not pay support because mother denied the visitation does not prevent the adoption from being granted where father took no action to exercise his visitation.  Id.

A termination of parental rights for abuse/neglect based upon the aggravating factor of repeated or continuous neglect was affirmed where the mother repeatedly failed to provide the children with necessary care, had twenty-one hotlines including six mandated reports to DFS, where mother continued to have unsanitary living conditions, failed to treat illness or injury, failed to give medication, failed to provide clothing and medically neglected the children.  In Interest of J.L.M., 64 S.W.3d 923 (Mo.App.S.D. 2002).  On the other hand, TPR for abuse/neglect based upon repeated or continuous neglect has been reversed where the evidence showed that father provided for the child while in Missouri and repented of an abandonment, In Interest of A.R., 5 S.W.3d 625 (Mo.App.W.D. 2001), where a mother’s parenting techniques constituted bad judgment rather than emotional abuse and the evidence failed to establish the impact of alleged emotionally abusive acts upon the children and where mother properly provided for the children prior to DFS intervention, In Interest of P.C., 62 S.W.3d 600 (Mo.App.W.D. 2001), and where the evidence failed to prove any of the “aggravating factors” for the ground of abuse/neglect.  In Interest of B.S.B., 76 S.W.3d 318 (Mo.App.W.D. 2002).

A termination of parental for abuse/neglect does not require an affirmative finding on each of the four “aggravating factors”, but instead an affirmative finding is only required on one of the aggravating factors.  The trial court must, however, make some sort of finding on each of the aggravating factors, even if the finding is simply that there was no evidence adduced on that particular factor.  In Interest of M.D.L., SD24951 (Mo.App.S.D. 1-24-2003).  In this case, TPR was affirmed where the parents failed to provide the child with adequate food, clothing, shelter or education or with other necessary care, custody and control.  Id.

Termination of parental rights for abuse/neglect based upon the aggravating factor of repeated or continuous neglect was affirmed where the mother had some employment, but merely offered to provide for the children if the children needed anything, and despite the fact that there was no court order for support.  A parent has an affirmative duty to provide support and it is not required that there be evidence that support was requested or ordered.  In Interest of Q.M.B., 85 S.W.3d 654 (Mo.App.W.D. 2002).  See also In Interest of E.T.C., ED83716 (Mo.App.E.D. 6-15-2004).  See also In Interest of E.D.H., ED84003 (Mo.App.E.D. 7-6-2004)(TPR affirmed where father fails to visit, support and follow terms of service agreement). 

The Southern District of the Court of Appeals has rejected an argument that a mother’s conduct after the filing of a termination of parental rights petition “erases” her earlier neglectful conduct.  The court held that mother’s conduct after the filing of the TPR petition cannot constitute the sole consideration of the court’s decision.  In the case, the termination for abuse/neglect was affirmed.  In Interest of J.L.F., SD24927 (Mo.App.S.D. 1-15-2003).

At least one case has superimposed additional requirements on the ground of abuse/neglect.  Despite a long history of failing to maintain an appropriate residence, failing to maintain employment, continued relationship with inappropriate men, abuse of alcohol and drugs, the Southern District reversed a termination of parental rights where one of the grounds was abuse/neglect.  In Interest of B.C.K., SD24874 (Mo.App.S.D. 3-24-2003).  In this case, the termination was reversed where there was an absence of evidence that the mother was incapable of caring for the children at the time of the TPR hearing.  The court further noted that despite two prior adjudications of abuse or neglect, the quantum and type of neglect adjudicated at the jurisdictional hearings was not sufficient to justify a termination of parental rights.  This is the first case ever which has superimposed upon the statute a requirement that the abuse or neglect be of a sufficient quantum or type.  The statute merely requires that the child have been “abused or neglected.”  Once establishing abuse or neglect, the termination may be granted if there is an affirmative finding on one of the four “aggravating factors.”  Until this case, no case has ever looked into the quantity or type of the abuse or neglect because the statute has no requirement of a sufficient quantum or type.  The statute merely requires that the child be abused or neglected.

In this case, the court also cited a lack of evidence that the mother was incapable of caring for the child at the time of the termination hearing.  The court thus ignored earlier holdings that a mother’s conduct after the filing of the TPR petition cannot be the sole basis on which a termination petition is decided.  If this were the case, all prior abuse or neglect could be erased by a showing that a parent is capable of caring for the child at the time of the hearing.  The statute does not contemplate such a holding.  In Interest of B.C.K., SD24874 (Mo.App.S.D. 3-24-2003).

The Eastern District has also adopted the above standards subsequent to the Supreme Court’s decision in Interest of K.A.W., 133 S.W.3d 1 (MO. banc 2004).  See In Interest of C.F.C., ED84019 (Mo.App.E.D. 2-8-2005). 

Termination of parental rights may be granted when a child has been abused or neglected.  In Interest of C.L.W., SD25319 (Mo.App.S.D. 7-28-2003).  The “aggravating factors” of Section 211.447.4(2)(a)-(d) are not independent grounds for termination, but are merely categories of evidence to be considered together with other relevant evidence.  Id.  Termination was affirmed where mother used marijuana during the pregnancy, had no permanent home, was a runaway, and where she failed to follow the service agreement by testing positive for drugs, having unstable housing, failing to inform DFS of changes, failing to support the child and by moving out of state resulting in only one visit during an eight month period.  Id.

Sufficient evidence supports termination where child is left in car while mother is motel engaging in prostitution, and where mother and father repeatedly engaged in sex in front of the child as well as an after-born child and where mother ignores advice to discontinue relationship with father and discontinues counseling and where child suffers from post-traumatic stress syndrome as a result of her exposure to the sexual activity.  In Interest of B.N.W., SD25355 (Mo.App.S.D. 8-22-2003).

Insufficient evidence supports TPR for abuse/neglect on the aggravating factor of repeated or continuous neglect where a father provides money, grocery gift cards, daycare expenses, health insurance, several toys, and where father buys a home for daughter to live in when daughter is returned to father.  In Interest of S.M.H., SC86440 (MO. en banc 3-15-2005).
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The court may terminate parental rights for failure to rectify if it finds:

1. Termination is in the best interests of the child.

2. The child has been under the jurisdiction of the court for a period of one year.

3. Either (a) the conditions which led to the assumption of jurisdiction still persist, or conditions of a harmful nature continue to exist and there is little likelihood that those conditions will be remedied at an early date so that the child can be returned to the parent in the near future or (b) continuation of the parent-child relationship will greatly diminish the child's prospects for early integration into a stable and permanent home. In Interest of F.N.M., 951 S.W.2d 702 (Mo.App.E.D. 1997).  But see In Interest of C.F.C., ED84019 (Mo.App.E.D. 2-8-2005), in which the court, relying upon the Supreme Court case of In Interest of K.A.W., 133 S.W.3d 1 (MO. banc 2004), states that a TPR for failure to rectify must be based not merely upon conditions that led to the assumption of jurisdiction, but holds that there must also be conditions of a potentially harmful nature that continue to exist at the time of the termination in order to terminate on this ground.  See also In Interest of B.L.H., ED84857 and ED85193 (Mo.App.E.D. 3-22-2005)(same holding as In Interest of C.F.C., id.).

In determining whether to terminate parental rights for failure to rectify, the court must consider and make findings on the four factors listed in Section 211.447.4 (3)(a)-(d), RSMo., as well as the findings listed in Section 211.447.6, RSMo.

The factors which the court must consider, and on which the court must make findings, include the factors set forth in Section 211.447.6, RSMo., and in addition, the specific factors applicable to the failure to rectify ground which are contained in Section 211.447.4 (3)(a)-(d), RSMo.  The factors which are specific to the failure to rectify ground are as follows:

1. The terms of a social service plan entered into by the parent and the Division and the extent to which the parties have made progress in complying with those terms.

2. The success or failure of the efforts of the juvenile officer, the Division or other agency to aid the parent on a continuing basis in adjusting his circumstances or conduct to provide a proper home to the child.

3. A mental condition shown by competent evidence either to be permanent or such that there is no reasonable likelihood that the condition can be reversed, and which renders the parent unable to normally provide the child the necessary care, custody and control.

4. A chemical dependency which prevents the parent from consistently providing the necessary care, custody and control over the child and which cannot be treated so as to enable the parent to consistently provide such care, custody and control.

Even if no evidence is adduced on a particular factor, the court should make a finding so stating. In Interest of D.A.H., 921 S.W.2d 618 (Mo.App.W.D. 1996). See also In Interest of E.K., 860 S.W.2d 797 (Mo.App.E.D. 1993).  A termination of parental rights for failure to rectify may be granted and will be affirmed where the elements in the main paragraph have been proven even if there is no proof as to any of the four "aggravating factors" which are to be considered under that ground. In Interest of R.L.K., 957 S.W.2d 778 (Mo.App.S.D. 1997).  But see In Interest of E.T.C., ED83716 (Mo.App.E.D. 6-15-2004).

Failure to Rectify - Proof Required

Proof of all four of the above factors is not necessary for termination of parental rights.  The above factors are not separate grounds for termination but rather are categories of evidence to be considered together with all other relevant evidence.  In Re: H.K., 762 S.W.2d 465 (Mo.App.W.D. 1988), In Interest of T.M.E., 874 S.W.2d 552 (Mo.App.S.D. 1994); but see In Interest of N.M.J., 24 S.W.3d 771 (Mo.App.W.D. 2000), which acknowledges that the four aggravating factors are not separate grounds for termination of parental rights for failure to rectify but are merely categories of evidence to consider, but then goes on to state that "proof of one is sufficient for termination of parental rights."  But see In Interest of C.F.C., ED84019 (Mo.App.E.D. 2-8-2005), in which the court, relying upon the Supreme Court case of In Interest of K.A.W., 133 S.W.3d 1 (Mo. banc 2004), states that a TPR for failure to rectify must be based not merely upon conditions that led to the assumption of jurisdiction, but holds that there must also be conditions of a potentially harmful nature that continue to exist at the time of the termination in order to terminate on this ground.  See also In Interest of B.L.H., ED84857 and ED85193 (Mo.App.E.D. 3-22-2005)(same holding as In Interest of C.F.C., id.).

It should be noted that the condition on which the termination of parental rights is granted does not have to be the same condition on which the child was adjudicated.  In Interest of S.H., 915 S.W.2d 399, 403 (Mo.App.W.D. 1996).

In a termination of parental rights for failure to rectify, the trial court must make findings on all four of the "aggravating factors" set forth in Section 211.447.4 (3)(a) - (d), RSMo.  In the event there is no evidence on any one of the four, the court should make a finding so stating.  In Interest of B.R.S., 937 S.W.2d 773 (Mo.App.W.D. 1997).  Failure to make the findings requires remand even if there appears to be enough evidence to support the judgment terminating parental rights.  In Interest of M.G., 31 S.W.3d 487 (Mo.App.W.D. 2000).  

A judgment which adopted findings on the “aggravating factors” from previous orders was held to be minimally sufficient, however the better practice is to set forth the factual findings in the TPR judgment.  In Interest of T.A.S., 32 S.W.3d 804 (Mo.App.W.D. 2000). The court should also make findings as to the original conditions which led to the assumption of jurisdiction as well as findings as to whether those conditions still persist.  Id.  Failure to do so renders the findings insufficient.  Id.

In a TPR proceeding for failure to rectify, the trial court may take judicial notice of evidence adduced at the protective custody hearing and at the adjudicatory hearing.  In Interest of L.V.M., 961 S.W.2d 129 (Mo.App.S.D. 1998).

Termination of parental rights for failure to rectify is affirmed where the mother visited and brought gifts for the children but paid no child support, did not follow through on recommended treatment, did not cooperate with DFS, provided no stable housing and the home in which she was living had no water or heat.  In Interest of R.J.B., 30 S.W.3d 868 (Mo.App.S.D. 2000).  See also In Interest of N.M.J., 24 S.W.3d 771 (Mo.App.W.D. 2000).

In addition, the fact that two subsequently born children were never removed from the parents does not prevent the trial court from terminating parental rights with respect to a previously removed child for failure to rectify, despite the argument of the parents that the state was precluded from arguing failure to rectify because the subsequently born children were never removed from the home.  Under these circumstances, the parents argued that the conditions must have been rectified or else the two subsequently born children would have been removed by DFS.  This argument was rejected and TPR was affirmed.  In Interest of A.D.R., 26 S.W.3d 364 (Mo.App.S.D. 2000).  

Absence of treatment or services is no defense to a TPR and TPR will be affirmed even if DFS fails to fund a treatment program needed by the parent.  In Interest of A.M.C., 32 S.W.3d 155 (Mo.App.W.D. 2000).  A termination of parental rights has been approved despite substantial efforts and progress by both parents where there was both severe physical abuse and a failure to rectify.  In Interest of T.H., 980 S.W.2d 608 (Mo.App.W.D. 1998).

On the other hand, a termination of parental rights for failure to rectify based exclusively upon incarceration has been reversed where a mother, while in prison, participated in numerous services and was nearing her release date, and the evidence showed that mother had sufficiently rebutted the presumption of parental unfitness resulting from termination of her parental rights with respect to a previous child.  In Interest of T.A.S., 62 S.W.3d 650 (Mo.App.W.D. 2001).  In another case, a termination for failure to rectify was reversed because it was not supported by sufficient evidence where DFS had requested father to complete certain treatment, but father was not being treated for any specific problem and was merely attending therapy so that DFS and the therapist could get to know father better in order to determine father’s suitability to care for the child.  In Interest of A.R., 52 S.W.3d 625 (Mo.App.W.D. 2001).

In a termination of parental rights for failure to rectify, the Southern District found sufficient evidence to terminate parental rights where the children were under the jurisdiction of the court for one year, the original conditions leading to assumption of jurisdiction consisting of an unstable lifestyle still existed and there was little likelihood the conditions would be remedied at an early date.  The evidence showed mother continued to abuse drugs, failed to follow through with various treatment programs, tested positive for drugs on two random tests and admitted to violating the law which caused her to be incarcerated.  In Interest of T.F.S., 52 S.W.3d 44 (Mo.App.S.D. 2001).  A termination for failure to rectify was reversed by the Western District where father had rectified the original conditions leading to assumption of jurisdiction and the only other harmful condition thought to exist was father’s inability to handle his girlfriend’s child.  The child of the girlfriend suffered from a mental condition, however, since that child was not dangerous to father’s children, the court held that father had established an adequate home so as to prevent termination of parental rights.  In Interest of B.S.B., 76 S.W.3d 318 (Mo.App.W.D. 2002).

The Southern District reversed a termination where TPR was granted on both abuse/neglect and failure to rectify.  Despite a long history of failing to maintain appropriate residence, failing to maintain employment, continued relationship with inappropriate men, abuse of alcohol and drugs,  the court found insufficient evidence to justify termination on the ground of failure to rectify.  In Interest of B.C.K., SD24874 (Mo.App.S.D. 3-24-2003).

Where mother is uncooperative, does not attend parenting classes or maintain stable housing, does not support the child, and where counseling and visitation become sporadic, there is sufficient evidence to terminate parental rights for failure to rectify.  In Interest of S.L., SD25855 (Mo.App.S.D. 6-25-2004).

TPR for failure to rectify is affirmed where the child is born premature, mother is homeless, obtained no prenatal care, suffers from mental illness, is resistant to treatment, fails to cooperate with DFS, fails to complete programs, and where mother has not visited for two years prior to trial and has made only two token support payments in four years.  In Interest of N.L.B., SD25533 (Mo.App.S.D. 10-15-2004).  

Mental Condition/Chemical Dependency- Sufficiency of Evidence

Failure to rectify may not be used as a ground for termination of parental rights where the child was initially brought under the jurisdiction of the juvenile court because of a parent's permanent mental illness which does not improve.  In Interest of J.I.W., 695 S.W.2d 513 (Mo.App.W.D. 1985).

Mental illness of a parent is not per se harmful to a child and thus, the failure to rectify a mental illness which formed the basis for the original removal is not simply the persistence of the mental illness but rather the fact of a continuing actual or potential harm to the child.  In Interest of C.P.B., 641 S.W.2d 456 (Mo.App.E.D. 1982).  TPR for failure to rectify related to mental condition is not authorized where the mother has a permanent mental condition but the mental condition is controllable and where mother has relapses but when she does so, she makes adequate provision for the care of her child and voluntarily seeks treatment for her mental illness.  In Interest of D.L.M., 31 S.W.3d 64 (Mo.App.E.D. 2000).  In addition, TPR is not authorized even where there is a permanent mental condition, but the parent can still parent the child with assistance from others.  In Interest of A.S.W., SC85792 (Mo. en banc 7-1-2004).  See also In Interest of S.M.H., SC86440 (Mo. en banc 3-15-2005)(under grounds of abuse/neglect and failure to rectify, father need not prove he can raise the child by himself to avoid TPR).

On the other hand, TPR was affirmed where mother asserted she was a battered woman and had “learned helplessness” because mother failed to establish the existence of the condition because of lack of expert testimony and because even if established, the condition would support TPR because the condition would prevent mother from consistently providing care for the children.  In Interest of J.K., 38 S.W.3d 495 (Mo.App.W.D. 2001).  Thus, the court rejected mother’s contention that she did not “intentionally neglect” the children, holding that “intent” and “neglect” are mutually exclusive.  Id.  This court also affirmed TPR on a younger sibling who had not been harmed by the conditions in the home, reaffirming the proposition that it would be a “tragic misapplication” of the law to require the younger child to suffer the fate of older siblings.  The court held that past abuse of a sibling is evidence of a currently dangerous home environment.  Id.
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Although the court is required to consider the terms of a social service plan and the success or failure of the efforts of the juvenile officer and the Division of Family Services, there is no statutory right to a certain level or standard of treatment or services which must be offered by the Division of Family Services.  In Interest of N.D., 857 S.W.2d 835 (Mo.App.W.D. 1993).  The failure of a state agency to follow its own guidelines or to offer adequate services to improve parenting skills so that the family could be reunified is not a valid defense to a proceeding to terminate parental rights.  Id.  See also In Interest of B.M.P., 704 S.W.2d 237 (Mo.App.S.D. 1986).  See also In Interest of E.T.C., ED83716 (Mo.App.E.D. 6-15-2004).

The fact that a parent has entered into a service agreement with DFS in one county and may be reasonably complying with the terms thereof, does not deprive the juvenile division of jurisdiction to terminate parental rights.  In Interest of P.E.B., 708 S.W.2d 315 (Mo.App.S.D. 1986).

The failure to comply with a written service agreement does not constitute a separate ground for termination of parental rights.  The failure to comply is merely a factor to be considered by the court in deciding whether to terminate parental rights for failure to rectify.  In Interest of C.N.G., WD62428 (Mo.App.W.D. 7-22-2003).  Where the mother complied with the “majority” of the terms of the service agreement, and reunification was imminent, TPR was reversed despite a relapse into drug abuse by mother.  Id.  Where a parent made steady progress in six of the nine areas covered by the service agreements, and was making efforts to increase her income earning potential, TPR for failure to rectify was reversed despite the trial court’s holding that mother was putting her interests ahead of those of the child.  In Interest of S.J.H., WD62904 (Mo.App.W.D. 1-20-2004).  That holding must be contrasted with the holding of the Southern District in the case of In Interest of Q.D.D., SD25920 (Mo.App.S.D. 8-31-2004), wherein it was noted that compliance with a service agreement does not prevent the scales from “instantly tilting” in favor of termination.  In Q.D.D., mother had complied with parts of the agreement, but was deceptive about housing and employment and continued to associate with abusive individuals and continued to have ongoing involvement with law enforcement.

Where father completes his service plan and thereafter remains in substantial compliance, TPR may not be granted for failure to rectify on the aggravating factor related to the service agreement.  In Interest of S.M.H., SC86440 (MO. en banc 3-15-2005).

A TPR for abuse/neglect and failure to rectify was reversed by the Eastern District where jurisdiction was assumed because of inadequate supervision, unsanitary living conditions and failed efforts of the division to prevent removal.  In the case, while under the jurisdiction of the court, mother exposed a sexually abused child to a person known to be a registered sex offender, burned a child’s hand as punishment, locked a child in the dog cage, and bit a child on the stomach during a trial in-home placement.  On the failure to rectify ground, although mother failed to comply with her social service agreement, the court found that there was insufficient evidence that mother remained unable to care for the children at the time of the termination.  In Interest of K.W., ED84769 (Mo.App.E.D. 5-10-2005).

A social service plan (sometimes called a service agreement) is not mandatory and its absence is usually not a ground for reversal of a termination of parental rights decision.  It is, however, a factor to be considered under the failure to rectify ground for termination of parental rights.  In Interest of J.K.C., 841 S.W.2d 198 (Mo.App.W.D. 1992); In The Matter of M.M., 973 S.W.2d 165 (Mo.App.S.D. 1998).  Further, where the plan is freely, voluntarily and knowingly entered into, a parent may not argue in a TPR proceeding that the plan was too unreasonable.  In Interest of J.A.A., 829 S.W.2d 79 (Mo.App.E.D. 1992).  Further, rights may be terminated even where a parent has completed the requirements of the treatment plan.  In Interest of C.K.G., 827 S.W.2d 760 (Mo.App.S.D. 1992); Matter of K.L.C., 9 S.W.3d 768 (Mo.App.S.D. 2000).  Court approval of the social service plan is not required.  T.S. v. P.S., 797 S.W.2d 837 (Mo.App.W.D. 1990).

The court is required to make findings on the terms of the social service plan and the extent of compliance therewith.  The finding is sufficient if the plan is identified by date, if the finding states that the parent was aware of its terms and that the parent failed to comply.  In Interest of N.M.J., 24 S.W.3d 771 (Mo.App.W.D. 2000).

The court is also required to make findings on the success or failure of efforts by DFS and the juvenile officer to make reunification possible.  However, a complete absence of treatment or services is no defense to a TPR proceeding.  In Interest of A.M.C., 32 S.W.3d 155 (Mo.App.W.D. 2000).  DFS is not required to provide all available services before a TPR where the parent’s failure to cooperate would render additional services useless.  Id.  In addition, the failure of DFS to fund a program is no defense where the parent alleges the failure to complete the program is a result of the lack of funding.  Id.

A TPR for failure to rectify was reversed despite evidence that continuation of the relationship between the parent and child diminished the child’s prospects for early integration into a stable home.  In the case, several witnesses testified that the child was bonded to the mother.  In addition, mother had made repeated, although unsuccessful efforts to regain custody of the child.  In Interest of D.L.M., 31 S.W.3d 64 (Mo.App.E.D. 2000).

In another case, termination of parental rights for failure to rectify was upheld where mother had no knowledge that father had abused the children, but where mother continued to believe the children had not been abused and continued to have ongoing contact with father, whose parental rights had previously been terminated.  The mother’s reaction to, and manner of, handling the information regarding the court’s determination that father had abused the children constituted a sufficient condition of a potentially harmful nature that continued to exist and for which there was little likelihood of remedy at an early date.  Mother had complied with portions of the written service agreement although she actually failed to work on issues with her counselor and failed to follow through on certain treatment recommendations.  This constituted a sufficient finding related to the factor concerning progress related to the written service plan.  In Interest of A.M.C., 87 S.W.3d 917 (Mo.App.S.D. 2002).

Where a termination of parental rights is based upon failure to rectify, the trial court is required to make specific factual findings which sufficiently identify the social service plan and the terms of which the parent did not comply.  The trial court must also make specific factual findings concerning the efforts made by DFS and the juvenile officer and mere conclusions are not sufficient.  A judgment terminating parental rights for failure to rectify that merely tracks the language of the statute requires reversal and remand for the entry of specific factual findings.  In Interest of C.N.G., 89 S.W.3d 564 (Mo.App.W.D. 2002).

Although incarceration cannot be the sole ground for termination of parental rights, at least one court has upheld TPR for failure to rectify where the father’s pattern of repeated convictions resulted in father being available to parent the child for only eight months of the child’s life.  Father’s projected release date was several years away and father’s volitional and extensive criminal behavior prevented the child from receiving appropriate parenting from father.  In Interest of A.P.S., 90 S.W.3d 232 (Mo.App.S.D. 2002).

While the trial court is not required to quote verbatim the terms of the social service plan in the judgment, the court must sufficiently identify the plan and the terms thereof.  In addition, the court must also specifically identify in its findings the “conditions of a potentially harmful nature” that continue to exist justifying termination of parental rights for failure to rectify.  In Interest of D.C.S., WD61838 (Mo.App.W.D. 3-18-2003).  Where a parent is serving a lengthy incarceration the “notice to incarcerated parent” provided by DFS is sufficient to serve as a treatment plan or service agreement where termination is sought for failure to rectify.  In such a case, incarceration in and of itself is not a ground for termination.  However, incarceration does not excuse a parent’s obligation to provide the child with a continuing relationship.  Incarceration specifically does not excuse the parent’s obligation to make monetary contributions toward the support of the child.  In Interest of N.L.M., SD25139 (Mo.App.S.D. 4-10-2003).
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The court may terminate parental rights for felony convictions if it finds:

1. The termination is in the best interests of the child.

2. The parent has been found guilty or plead guilty to a felony violation of Chapter 566, RSMo., or a violation of Section 568.020, RSMo;

3. When the child or any child in the family was a victim.

As used in this ground, the term "child" means a person under 18 years of age at the time of the crime and who resided with the parent or was related to the parent within the third degree of consanguinity or affinity.  Section 211.447.4 (4), RSMo.

In determining whether to terminate parental rights for felony convictions, the court must make findings on any applicable factors set forth in Section 211.447.6, RSMo.

TPR for felony sex offenses pursuant to Section 211.447.4(4) is established by certified copies of father’s Iowa convictions, and convictions of Missouri crimes is not required.  Further, even assuming father’s guilty pleas in Iowa were “Alford” pleas, there is no reason and no authority that the statute should be construed such that it does not apply to “Alford” pleas.  In Interest of E.C.H.J., WD64575 (Mo.App.W.D. 4-26-2005).
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The court may terminate parental rights for forcible rape if it finds:

1. The termination is in the best interests of the child.

2. The child was conceived and born as a result of an act of forcible rape.

When the biological father has plead guilty to, or is convicted of, the forcible rape of the birth mother, such plea or conviction shall be conclusive evidence supporting the termination of the biological father's parental rights.  Section 211.447.4 (5), RSMo.

Evaluation of the Section 211.447.6, RSMo., factors is not required under this ground.  It is suggested as a practice pointer that the court consider and make findings on applicable factors under Section 211.447.6, RSMo., in order to support the required finding that TPR is in the best interests of the child..  Although the ground of parental unfitness does not require consideration of any particular factors with respect to the issue of best interests of the child, it has been held that the determination of best interests on the grounds of parental unfitness and forcible rape (neither of which require consideration of the Section 211.447.6 factors) is a matter left to the sound discretion of the court.  Thus, even though the statute does not require consideration of the Section 211.447.6 factors on the ground of parental unfitness, the court must still make findings and a determination that termination is in the best interests of the child.  In Interest of K.C.M., 85 S.W.3d 682 (Mo.App.W.D. 2002).
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The court may terminate parental rights for parental unfitness if it finds:  

1. The termination is in the best interests of the child.

2. The parent is unfit to be a party to the parent and child relationship;

3. Because of a consistent pattern of committing a specific abuse or because of specific conditions directly relating to the parent and child relationship;

4. Either of which are determined by the court to be of a duration or nature that renders the parent unable, for the reasonably foreseeable future, to care appropriately for the ongoing physical, mental or emotional needs of the child.

The statute specifies that a "specific abuse" includes, but is not limited to, abuses as defined in Section 455.010, RSMo., child abuse or drug abuse "before the child".  Section 211.447.4 (6), RSMo.

It is also presumed, under this ground, that a parent is unfit to be a party to the parent and child relationship upon a showing that within a three year period immediately prior to the termination adjudication, that the parent's parental rights to one or more other children were involuntarily terminated under Section 211.447.4(1)(2)(3) or (4), RSMo., or the similar laws of other states.  For purposes of determining whether the presumption of parental unfitness applies, the phrase “termination adjudication” in Section 211.447.4(6) is the trial date since the decision is based upon the status of the parties as of the date of trial, not as of the date the court later enters its judgment.  In Interest of T.A.S., 62 S.W.3d 650 (Mo.App.W.D. 2001).

This presumption of parental unfitness is rebuttable and can be overcome by evidence that the circumstances leading to the previous termination of parental rights no longer exist or that the parent is no longer unfit.  In Interest of E.D.M., WD63008 (Mo.App.W.D. 2-17-2004); In Interest of A.H., 9 S.W.3d 56 (Mo.App.W.D. 2000).  Where mother had unstable housing both when the child was born and after the child was removed, where mother was discharged for noncompliance from a drug treatment program, where mother was diagnosed by a psychologist with "neglect of children" and where mother was given a poor prognosis and it was suggested that mother would need long term services and where a psychologist concluded the child would need stability as early as possible, the mother failed to overcome the statutory presumption of unfitness despite the fact that mother had the same residence for eight months, was drug free for six months, was attending drug treatment, was taking classes to obtain her GED and had above average scores on her parenting inventory.  Id.

A previous Pennsylvania TPR judgment was admissible in a Missouri TPR case to establish the presumption of parental unfitness.  This is true despite the fact that the juvenile officer did not offer into evidence the Pennsylvania statute to show that the ground was similar to one of the listed Missouri grounds.  In this case, the Pennsylvania judgment itself recited language similar to Missouri’s “failure to rectify.”  In Interest of C.C., 32 S.W.3d 824 (Mo.App.W.D. 2000).  In the same case, a West Virginia TPR judgment outside the three year period was also admissible, not to raise the presumption of unfitness, but on the issue of “best interests.”  Id.  Once the presumption is raised, the burden of proof shifts to the parent to rebut the presumption.  Id.

Evaluation of the Section 211.447.6, RSMo., factors is not required under this ground.  It is suggested as a practice pointer that the court consider and make findings on applicable factors under Section 211.447.6, RSMo., in order to support the required finding that TPR is in the best interests of the child..  Although the ground of parental unfitness does not require consideration of any particular factors with respect to the issue of best interests of the child, it has been held that the determination of best interests on the grounds of parental unfitness and forcible rape (neither of which require consideration of the Section 211.447.6 factors) is a matter left to the sound discretion of the court.  Thus, even though the statute does not require consideration of the Section 211.447.6 factors on the ground of parental unfitness, the court must still make findings and a determination that termination is in the best interests of the child.  In Interest of K.C.M., 85 S.W.3d 682 (Mo.App.W.D. 2002).

A termination of parental rights for parental unfitness was affirmed where a father injected the children with drugs, sexually abused the children with mother’s knowledge and where both parents forced the children to videotape the parents engaging in sexual relations.  In Interest of C.W., 64 S.W.3d 321 (Mo.App.W.D. 2001).

On the other hand a termination for parental unfitness was not supported by sufficient evidence where the parent’s acts were bad judgment, but did not rise to the level of emotional abuse because mother’s acts did not constitute a “specific abuse”.  In addition, the court found the acts were not of such a duration or nature so as to render mother unfit to parent the children for the reasonably foreseeable future.  In Interest of P.C., 62 S.W.3d 600 (Mo.App.W.D. 2001).

Where a father’s rights are terminated to two prior siblings on a default basis on contested grounds, the TPR is still not voluntary, despite father’s assertion, thus the presumption of parental unfitness attaches to a subsequent TPR filed within the time prescribed.  In Interest of E.D.M., WD63008 (Mo.App.W.D. 2-17-2004).

Parental unfitness is adequately established where there is a history of domestic violence, and mother continues to associate with father, the perpetrator thereof.  In Interest of C.M.K., SD25906 (Mo.App.S.D. 6-25-2004).  
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In all contested termination of parental rights cases (except "Forcible Rape" and "Parental Unfitness" - see above), the court is required to evaluate and make findings on the factors listed in Section 211.447.6, RSMo., when appropriate and applicable to the case.  Those factors are as follows:

1. The emotional ties to the birth parent.

2. The extent to which the parent has maintained regular visitation or other contact with the child.

3. The extent of payment by the parent for the cost of care and maintenance of the child when financially able to do so including the time that the child is in the custody of the Division or other child-placing agency.

4. Whether additional services would be likely to bring about a lasting parental adjustment enabling a return of the child to the parent within an ascertainable period of time.

5. The parent's disinterest in or lack of commitment to the child.

6. The conviction of the parent of a felony offense that the court finds is of such a nature that the child will be deprived of a stable home for a period of years; provided, however, that incarceration in and of itself shall not be grounds for termination of parental rights.

7. Deliberate acts of the parent or act of another of which the parent knew or should have known that subjects the child to a substantial risk of physical and mental harm.

Unlike the aggravating factors under the contested TPR grounds of abuse/neglect or failure to rectify, the factors to be considered under Section 211.447.6, RSMo., only require findings as to those factors which the court, in its discretion, deems applicable to the case.  In Interest of K.O., 933 S.W.2d 930 (Mo.App.E.D. 1996); see also In Interest of N.M.J., 24 S.W.3d 771 (Mo.App. 2000)(where there is evidence on two factors, but the court does not make findings on those two factors, the case would be remanded for findings on the two factors).  See also In Interest of T.A.S., 32 S.W.3d 804 (Mo.App.W.D. 2000), which held that findings were insufficient where letters, but not visits, are addressed (there was evidence of visits and trial court was free to disbelieve, but still needed to address the issue of visits).  This same case held that findings related to support must also address ability to support.  Id.

The failure of a trial court to make specific findings of fact as to the applicable factors under Section 211.447.6 will result in reversal and remand.  In Interest of A.P., 988 S.W.2d 59 (Mo.App.S.D. 1999).  Although the grounds of forcible rape, Section 211.447.4(5), RSMo., and parental unfitness, Section 211.447.4(6), RSMo., do not require consideration of any particular factors, the court is still required to determine that termination of parental rights for forcible rape or parental unfitness is in the best interests of the child.  The determination of best interests on the grounds of forcible rape and parental unfitness is a matter left to the sound discretion of the court.  Section 211.447.6 states specifically that consideration of the factors listed therein is not required when termination is granted on the grounds of either forcible rape or parental unfitness, however, the court is not allowed to make a mere conclusory finding on the issue of best interests and the court must recite specific facts.  In Interest of K.C.M., 85 S.W.3d 682 (Mo.App.W.D. 2002).  Thus, it is probably a better practice for the court to consider and make factual findings on those factors listed in Section 211.447.6, and any other facts or factors which support the decision of the court that termination is in the best interests of the child.

Although not a statutory element, some courts have focused on whether the child is adoptable and whether there is an adoptable home available for the child.  Although TPR can be granted without having an adoptive home available, this factor has been prominently mentioned in some opinions.  The juvenile officer is advised to introduce evidence on this point, and to make sure the judgment has findings related thereto.  For example, see In Interest of B.L.H., ED84857 and ED85193 (Mo.App.E.D. 3-22-2005).

Where there are no healthy emotional ties, a failure to provide support and no additional services that could be offered to effect a reunification, the trial court’s determination that termination of parental rights is in the best interests of the child is supported by sufficient evidence.  In Interest of A.T., 88 S.W.3d 903 (Mo.App.S.D. 2002).

In another case, the court held that the repeated convictions of a parent which resulted in the parent being unavailable to parent the child, and where said parent had only been available to the child eight months of the child’s life, and where the projected release date of the parent was several years away, the parent’s volitional and extensive criminal behavior prevented the child from receiving appropriate parenting which supported the court’s determination that termination of parental rights was in the best interests of the child.  In Interest of A.P.S., 90 S.W.3d 232 (Mo.App.S.D. 2002).

Where there were no healthy emotional ties between the child and father, where father had not played an active part in the child’s life, where the father had no regular visitation or other contact and had not provided support, and where there were no additional services that could be offered to father, the trial court’s determination that termination of parental rights was in the best interests of the child was affirmed and was not an abuse of discretion.  In Interest of N.L.M., SD25139 (Mo.App.S.D. 4-10-2003).

TPR is in child’s best interests where mother pleads guilty to abuse of a seven-year old step- son, is schizophrenic, shows reckless disregard for others, and, despite services and counseling, deteriorates to the point that she believes she is a “she-wolf,” that she can read the thoughts of others and that she can plant thoughts in the minds of others.  In Interest of D.L.W., SD25718 (Mo.App.S.D. 5-18-2004).

On appeal, the standard of review on the issue of best interests is whether the trial court abused its discretion.  The burden of proof in the trial court on the issue of best interests is preponderance of evidence.   In Interest of K.C.M., 85 S.W.3d 682 (Mo.App.W.D. 2002).

Where there are no emotional ties with the mother, a lack of support (other than two token payments), a lack of visitation and communication, a lack of interest and commitment, and no other services to aid in reunification, termination is in the best interests of the child.  In Interest of N.L.B.,  SD25533 (Mo.App.S.D. 10-15-2004).

Expert testimony is not required to establish best interests, and TPR can be granted and a finding of best interests is supported even where mother’s expert recommended against TPR.  In Interest of A.Y.M., SD26122 (Mo.App.S.D. 12-28-2004)(TPR is in best interests where mother fails to protect child from repeated sexual molestation, exposes child to pornography, sex toys and cyber- sex and fails to take responsibility for her actions or to alter her conduct, and trial court did not err in rejecting testimony of mother’s expert where: 

(1) expert was an “academic” instead of a practitioner, 

(2) expert did not say when mother would be ready to parent the child, but instead recommended a graduated course, and 

(3) expert had not met, interviewed or counseled the child).

Where a TPR is granted for felony sex offenses pursuant to Section 211.447.4(4) and severe and recurrent acts of sexual abuse under 211.447.4(2),   even if the factor regarding payment of child support is resolved in favor of father, there is still ample evidence to conclude that TPR is in the best interests of the children where all remaining factors are resolved in favor of termination.  In Interest of E.C.H.J., WD64575 (Mo.App.W.D. 4-26-2005).
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In all TPR cases, the court may attach little or no weight to infrequent visitation, communications or contributions.  These are frequently referred to as token contacts, token support or token efforts.  Section 211.447.7, RSMo. A few phone calls and two letters which were returned because of no forwarding address is held to constitute only token contact permitting a determination of willful abandonment thereby allowing an adoption without consent.  In Re Adoption of H.M.C., 11 S.W.3d 81 (Mo.App.W.D. 2000).  Incarceration does not excuse a parent’s obligation to provided a child with a continuing relationship.  The court is free to disregard token efforts.  In this case, termination of parental rights was upheld despite the fact that father was prohibited from contacting his daughter directly.  The court also noted that substantially reduced wages do not excuse the statutory obligation of support.  In Interest of M.N.M., 906 S.W.2d 876 (Mo.App.S.D. 1995).
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It is irrelevant in a termination of parental rights proceeding that the maintenance of the parent-child relationship may serve as an inducement for the parent's rehabilitation.  Section 211.447.7, RSMo.

Procedure

An outline of the order of the proceedings in a termination of parental rights case is as follows:

1. Referral to the juvenile officer by any person.  Section 211.447.1, RSMo.

2. Juvenile officer makes preliminary inquiry.  Section 211.447.1, RSMo.

3. Juvenile officer must file petition to terminate parental rights if the child has been in foster care for fifteen of the most recent twenty-two months, or if one of two mandatory filing grounds exist under Section 211.447.2, RSMo, unless such mandatory filing is excused by the existence of one of three factors under Section 211.447.3, RSMo.  Juvenile officer may file petition to terminate parental rights if one or more grounds exist under Section 211.447.4, RSMo.

4. Appointment of guardian ad litem as soon as practicable after the filing of a petition.  Section 211.462.1, RSMo.

5. Service of summons.  Section 211.453, RSMo.

6. Notification of right to counsel.  Section 211.462.2, RSMo.

7. Juvenile officer to meet with court to determine issues related to service and to request a court order for investigation and social study.  Section 211.455, RSMo.

8. Court orders investigation and social study.  Section 211.455.3, RSMo. (Not applicable to consent terminations under Section 211.444, RSMo.)

9. Dispositional hearing.  Section 211.459, RSMo.

10. Judgment of termination of parental rights issued.  Section 211.477, RSMo.  This judgment is best framed as a "Findings of Fact, Conclusions of Law and Judgment".  The judgment must include findings as to best interests, each and every element as to the ground of termination which provides the basis for the TPR, and findings on the factors listed in Section 211.447.6, RSMo, unless the termination is for forcible rape under Section 211.447.4 (5), RSMo or parental unfitness under Section 211.447.4 (6), RSMo.  If the termination is for forcible rape or parental unfitness, the judgment must still include factual findings supporting the finding that termination is in the best interests of the child.  Thus, although the 211.447.6 factors are not mandated under those two grounds, the best practice is to make findings on each factor listed in Section 211.447.6, as well as any other factor relevant to the issue of best interests, in order to support the finding that termination is in the best interests of the child.  In addition, the findings must include findings on each of four "aggravating factors" under the ground of abuse/neglect under Section 211.447.4 (2), RSMo or failure to rectify under Section 211.447.4 (3), RSMo.  Even if there is no evidence on one of these particular "aggravating factors" the court should make a finding so stating.  Finally, the drafter should include findings addressing the judicially imposed findings from the cases of In Interest of K.A.W., SC85683 (MO. en banc 3-30-2004)(acts and conditions of the parent justifying termination must be analyzed for: (1) whether there is sufficient reason to believe that the acts or conditions had an impact on the child; (2) whether the acts or conditions are severe enough to constitute abuse or neglect; and, (3) whether there is an indication of likelihood of future harm to the child), and In Interest of B.C.K., SD24874 (Mo.App.S.D. 3-24-2003)(whether the quantum and type of neglect adjudicated at the jurisdictional hearing is sufficient to justify a termination of parental rights, and whether there is evidence that the mother is incapable of caring for the child at the time of the termination hearing).
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Any information that could justify the filing of a petition to terminate parental rights may be referred to the juvenile officer by any person.  Upon receipt of said information, the juvenile officer must make the preliminary inquiry and may file a petition to terminate parental rights.  If the juvenile officer decides that a petition should not be filed, he must notify the informant in writing within 30 days of the referral and the notice must include the reason why the petition will not be filed.  The informant may thereafter bring the matter directly to the attention of the judge of the juvenile court by presenting to him the information in writing.  The juvenile court judge may thereafter order the juvenile officer to take further action including the making of a further preliminary inquiry or the filing of a petition for termination of parental rights.  Section 211.447.1, RSMo.
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The petition for termination of parental rights shall be filed in the juvenile division of the circuit court, or the family court in circuits which have such a court.  The county in which the proceeding is filed is the county which has prior jurisdiction over the juvenile or, if no such prior jurisdiction exists, then the petition shall be filed "where the child is".  Section 211.452.1, RSMo.
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The petition must include the following information:

1. The name, sex, date and place of birth, and residence of the child if known after due and diligent search.

2. If known after due and diligent search, the name, address and date of birth of the parent.

3. The name and address of the person holding legal or actual custody of the child, the guardian of the person of the child and the organization or agency holding legal or actual custody or providing care for the child.

4. The facts on which termination is sought and the ground or grounds authorizing termination.  Section 211.452.1(1)-(4), RSMo.

A petition for termination of parental rights may be filed by the juvenile officer or by DFS, or if in connection with an adoption proceeding, by the adoptive petitioners.  Sections 211.447 and 453.040(8), RSMo.  The trial court has subject matter jurisdiction to terminate the parental rights of a parent where the TPR petition was filed by DFS rather than the juvenile officer because DFS is authorized by statute to file a Chapter 211 TPR petition.  In Interest of J.A.J., 81 S.W.3d 638 (Mo.App.E.D. 20020).  A petition for termination of parental rights may not be filed by a parent. In Interest of B.L.G., 731 S.W.2d 492 (Mo.App.S.D. 1987). See also State ex rel. L.L.B. v. Eiffert, 775 S.W.2d 216 (Mo.App.S.D. 1989); State v. Taylor, 323 S.W.2d 534 (Mo.App. 1959); In Interest of K.P.B., 625 S.W.2d 692 (Mo.App. 1981).  In order to meet due process requirements, the TPR petition must contain allegations which are likely to inform the parties of the charges so that defenses may be prepared. In Interest of D.M.J., 683 S.W.2d 313 (Mo.App.S.D. 1984).

A judgment terminating parental rights for "failure to rectify" must be reversed where the petition alleges only "abandonment".  A TPR petition must contain allegations likely to inform the persons involved of the charges so that objections and defenses may be prepared. In Interest of H.R.R., 945 S.W.2d 85 (Mo.App.W.D. 1997).  A termination of parental rights for abuse/neglect was reversed where the ground was not pleaded with respect to the parent whose rights were terminated on that ground.  In Interest of J.M.S., 83 S.W.3d 76 (Mo.App.W.D. 2002).  In that case, the court considered evidence of father’s abusive and neglectful acts without objection, however, the pleadings were not automatically amended to conform to the evidence under the implied consent rule because the evidence of the abusive and neglectful acts was also relevant on the issue of best interests.  Pleadings are deemed amended under the implied consent rule only where the evidence bears solely upon the unpleaded issue, and not upon issues already in the case.  Id.  See also In Interest of S.M.H., SC86440 (MO. en banc 3-15-2005)(TPR for parental unfitness reversed where parental unfitness not pleaded).

Due process requires that a termination of parental rights occur only on grounds asserted in the petition.  A failure to object to evidence offered which is beyond the scope of the pleadings results in automatic amendment of the pleadings to conform to the evidence and constitutes consent to try the applicable issues, but only where the evidence presented bears solely upon the unpleaded issue, and not upon issues already in the case.  In the Matter of S.L.N., 8 S.W.3d 916 (Mo.App.S.D. 2000).  See also Matter of E.F.B.D., SD25940 (Mo.App.S.D. 7-8-2004).

A petition which fails to plead specific statutory grounds may constitute a jurisdictional defect.  In an adoption case, it was held that where the petition failed to plead the consent of the parent or facts which would make the consent unnecessary the petition did not state a cause of action.  See In Interest of M.F., 1 S.W.3d 524 (Mo.App.W.D. 1999).  However, in Interest of P.G.M., (Mo.App.S.D. 10-12-2004), failure to plead why an adoption should be granted without father’s consent did not deprive the court of jurisdiction where the initial petition pleaded mother’s consent and the case was tried on the first amended petition, which did allege father’s abandonment.  Failure to plead a ground for termination of parental rights prevents a trial court from granting a TPR on that ground.  In Interest of L.T., 989 S.W.2d 673 (Mo.App.W.D. 1999).

On the other hand, a petition that tracks the statutory language provides adequate notice of the allegations and is sufficient to inform the persons involved of the charges so that objections may be prepared.  In Interest of J.M.N., WD63811 (Mo.App.W.D. 5-18-2004).  In addition, if an adjudication is granted as a result of a stipulation that if evidence were adduced, the court would have sufficient evidence to assume jurisdiction, such a stipulation is sufficient to support jurisdiction in a subsequent TPR.  Id.
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If there is more than one child in the family and a termination of parental rights petition is being or has been prepared for each child, the court may join the cases for disposition in one proceeding.  Joinder must, however, be found to be in the best interests of each child.  Section 211.452.2, RSMo. A decision of the trial court denying a motion to consolidate competing adoption actions will only be reversed if it is an abuse of discretion.  In Re Adoption of H.M.C., 11 S.W.3d 81 (Mo.App.W.D. 2000).  Where the child had been residing with the adoptive parents for four years and there was no evidence that they were unsuitable as custodians, denial of motion to consolidate competing adoption action by grandparents did not constitute error.  Id.
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Service of summons may be waived.  Section 211.453.1 and 211.453.4, RSMo.  If not waived, service of summons must be made as in other civil cases in the manner prescribed in Section 506.150, RSMo.  If service is not waived and cannot had in the manner prescribed in Section 506.150, RSMo., then service must be made by mail or publication as provided in Section 506.160, RSMo. Cf. Section 453.060.5, RSMo., requiring, in adoption cases, that in all cases where the putative father is unknown, publication service is no longer required, but a search of the Missouri putative father registry is required.  If the search discovers a man who is registered or who has filed with the registry, then service shall be carried out according to Section 453.060, RSMo.

Persons who shall be summoned and receive a copy of the petition include:

1. The parent of the child, including a putative father who has acknowledged the child as his own by affirmatively asserting his paternity.

2. The guardian of the person of the child.

3. The person, agency or organization having custody of the child.

4. The foster parent, relative or other person with whom the child has been placed.

5. Any other person whose presence the court deems necessary.

It is a good idea to make certain that summons is served upon each person named in the petition as either a child, a parent, a legal or actual custodian, a guardian of the person or an organization or agency holding legal or actual custody or providing care for the child.  Note that for purposes of the termination of parental rights law, the term parent includes a biological parent, the "legal" father (which is the husband of the natural mother at the time the child was conceived), a parent by adoption and a putative father (an alleged father).

Although Section 211.442 (3), RSMo., states that a putative father shall have no legal relationship unless, prior to the entry of an order terminating parental rights, has acknowledged the child as his own by affirmatively asserting his paternity, and although Section 211.453, RSMo., requires service of summons on a parent including a putative father who has acknowledged the child as his own by affirmatively asserting his paternity, it is questionable whether a person named as an alleged or putative father should not be served if he has not affirmatively asserted his paternity.  It seems that the better course would be to serve the alleged father even if he has not affirmatively asserted his paternity and allege abandonment on the part of said putative father.  This procedure would avoid any potential due process or lack of notice problems should a putative father who has not affirmatively asserted paternity challenge the termination of parental rights. But see In Interest of J.F., 719 S.W.2d 790 (MO. 1986).

Section 211.453, RSMo., has been declared unconstitutional insofar as it removes the necessity of service by publication upon a parent whose identity is unknown or cannot be ascertained. In Interest of Loveheart, 762 S.W.2d 32 (MO. 1988).

In summary, the U.S. Supreme Court has stated that due process is evaluated by balancing the paramount interests in the welfare of children with the rights of parents based on the amount of responsibility the parents have assumed for the child. Lehr v. Robertson, 463 U.S. 248, 257, 103 S.Ct. 2985, 2991 (1983).  The U.S. Supreme Court has also recognized a legitimate state interest in facilitating the adoption of young children and in having prompt and certain adoption procedures. Id. at 263-265, 103 S.Ct. at 2994-2995.  In addition, the U.S. Supreme Court has stated that parental rights do not spring full blown from a biological connection between parent and child.  Parental rights require relationships which are more enduring. Caban v. Mohammed, 441 U.S. 380, 397, 99 S.Ct. 1760, 1770 (1979).  From these precepts and holdings, the U.S. Supreme Court has held that an unwed father, who has failed to demonstrate a full commitment to the responsibilities of parenthood by coming forward to participate in the rearing of a child, does not merit substantial protection under the due process clause. Lehr, 463 U.S. at 261, 103 S.Ct. at 2993.  Despite the foregoing, the best, and recommended course, is to insure that all parties are served in some manner even if that manner is by publication because it is the best available.  This suggestion applies also to putative fathers who have not affirmatively asserted paternity.  In D.L.G. v. E.L.S., 774 S.W.2d 477 (Mo.banc 1989), the Missouri Supreme Court considered the question of whether service by publication on a putative father who was not named on the birth certificate and who was not a "legal father" by having been married to the birth mother, was more than a "mere irregularity" thereby entitling appellant to set aside a decree of adoption based upon a petition for review filed after the one year statute of limitations contained in Section 453.140, RSMo. See also In re: M.N.M., 605 A.2d 921 (D.C. App. 1992) (putative father's filing of paternity/custody action, deposition of mother and child's grandfather in effort to locate the child sufficient to give rise to due process protections such that failure to notify putative father violates father's right to due process).

In its discussion of the rights of a mere putative father, the D.L.G. court distinguished the case of In Re: Adams, 237 S.W.2d 232 (Mo.App. 1951), on the ground that the father in Adams was the legal father of the child, married to the child's mother at birth.  The court notes that a legal father is a "necessary party" and entitled to notice.  The D.L.G. court held that since the identity of the father was unknown, then the appellant in D.L.G. was not entitled to notice, and since appellant (putative father) was not entitled to notice at all, service by publication was no more than a "mere irregularity" and appellant was not entitled to have the decree of adoption set aside.  The D.L.G. court relied on holdings in the cases of In Interest of J.F., 719 S.W.2d 790, 793 (Mo.banc 1986) (statutes denying notice to putative father who have not affirmatively asserted paternity are not arbitrary) and J.B.B. v. Baby Girl S., 611 S.W.2d 359, 362 (Mo.App. 1980) (unknown putative father who has not affirmatively asserted paternity not entitled to notice of adoption).

In Interest of J.F. and J.B.B. v. Baby Girl S. certainly seem inconsistent with the holding In Interest of Loveheart, supra, 762 S.W.2d 32 (MO. 1988) (Section 211.453, RSMo., unconstitutional insofar as it removes necessity of service by publication upon a parent whose identity is unknown or cannot be ascertained).

Because this area of the law is confusing at best and has inconsistent holdings at worst, the trial judge is strongly cautioned to make certain that all parties are served including putative fathers who have not affirmatively asserted paternity, despite apparent statutory authority and/or case law which may seem to excuse service and notice.

An excellent discussion of efforts to locate a party prior to obtaining service by publication is contained In Re: Adoption of Z.T.H., 910 S.W.2d 830 (Mo.App.W.D. 1995) (telephoning father's mother and sister, directory assistance in the city where father lived, father's last known address at a Salvation Army facility, state courts and father's probation officer held sufficient to justify publication as most reasonable means of service where Salvation Army, state courts and probation officer as well as father's relatives all refused to provide father's address to mother).

In a termination of parental rights action, service of process upon the right party by the wrong name still constitutes good service.  In Interest of A.D.G., 23 S.W.3d 717 (Mo.App.W.D. 2000).  In any event, appearance by that party served by the wrong name negates any error in service.  Id.  In addition, even if the court does not acquire jurisdiction over one party, another party whose rights are terminated in the same case does not have standing to complain about the failure to serve the one party over whom it is alleged the court did not acquire jurisdiction.  Id.

Where DFS has legal custody of children, DFS can participate as a party in a TPR trial.  In Interest of F.A.C., 973 S.W.2d 157 (Mo.App.W.D. 1998).  It follows that since DFS can participate as a party, a summons should be issued to and served upon DFS.

Where a parent is in default, no notice of the TPR trial date need be given.  In Interest of H.L.L, SD26390 (Mo.App.S.D. 4-8-2005).

The service requirements in adoptions under Chapter 453 are slightly different.  In one case, where an adoptive father sought to set aside the adoption on the grounds that the putative father was not notified of the proceedings, it was held that the adoptive father lacked standing to assert any alleged deprivation of due process on behalf of the putative father.  J.B.M. v. S.L.M., 54 S.W.3d 711 (Mo.App.S.D. 2001).  In that case, the court held that the failure to notify the putative father of the adoption does not render the adoption void because the statute requiring service to a “parent” who has abandoned or neglected a child does not require service to a putative father where the putative father has not acknowledged the child as his own or affirmatively asserted paternity, regardless of any “John Doe” publication requirement in the current version of Section 453.060, RSMo.  Id.  The court distinguished a previous Missouri Supreme Court decision which held a statute unconstitutional where the statute allowed waiver of notice on a parent whose identity was unknown.  That holding did not apply to cases where the parent is known, but cannot be located.  Id.
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The court shall appoint a guardian ad litem as soon as practicable after the filing of a petition for termination of parental rights.  Section 211.462.1, RSMo.  The duties of the guardian ad litem are set forth at Section 211.462.3 (1)-(3), RSMo., and include the following:

1. The guardian ad litem shall be the legal representative of the child, and may examine, cross-examine, subpoena witnesses and offer testimony.  The guardian ad litem may also initiate an appeal of any disposition that he determines to be adverse to the best interests of the child.

2. The guardian ad litem shall be an advocate for the child during the dispositional hearing and aid in securing a permanent placement plan for the child.  To ascertain the child's wishes, feelings, attachments and attitudes, the guardian ad litem shall conduct all necessary interviews with persons, other than the parent, having contact with or knowledge of the child, and, if appropriate, shall interview the child.

3. The guardian ad litem shall protect the rights, interests and welfare of the minor or incompetent parent by exercising the powers and duties enumerated in subdivisions 1 and 2 of Section 211.462.3, RSMo.

Removal of the guardian ad litem is a matter vested in the sound discretion of the appointing court.  State ex rel. Bird v. Weinstock, 864 S.W.2d 376 (Mo.App.E.D. 1993).  In addition, the guardian ad litem is protected by quasi judicial immunity as to conduct within the scope of the duties of the guardian ad litem.  Id. at 385-386.  For a good discussion of guardian ad litem duties, see In Interest of J.L.H., 647 S.W.2d 852 (Mo.App.W.D. 1983).

Attorney's fees for the juvenile officer's attorney may not be taxed as costs pursuant to Section 211.462.4, RSMo., in a termination of parental rights proceeding.  In Interest of D.L.S., 934 S.W.2d 30 (Mo.App.E.D. 1996).  However, witness fees and deposition expenses may be taxed as costs in a termination of parental rights proceeding.  In Interest of J.P., 947 S.W.2d 442 (Mo.App.W.D. 1997).  Where no party has abused or neglected a child, the limiting language of Section 210.160.4 does not apply, and a judgment for GAL fees may be taxed against DFS, because DFS is a party to the case.  In Interest of L.D.W., ED84044 (Mo.App.E.D. 7-6-2004).  

Where a parent in a termination of parental rights case is represented by a legal aid society, and the society has made a determination that the parent is unable to pay costs, fees and expenses, and where the legal aid society has filed a Certificate of Inability to Pay with the trial court, the trial court is required to order preparation of the transcript and certified copies of documents for the legal file on appeal at no charge to the parent.  State ex rel. Wecker v. Ohmer, ED82708 (Mo.App.E.D. 5-6-2003); State ex rel. Wecker v. Ohmer, ED82764 (Mo.App.E.D. 6-10-2003).

In a termination of parental rights case, a guardian ad litem should be appointed for an incompetent parent.  There is no inherent conflict of interest where an attorney for that parent is also appointed to serve as guardian ad litem for the same parent.  If, however, the dual role results in an actual conflict of interest, the court should appoint a separate guardian ad litem.  In Interest of C.D., 27 S.W.3d 826 (Mo.App.W.D. 2000).  In this case, an attorney had been appointed to represent mother and had represented her for approximately one year before the hearing on the termination of parental rights petition.  On the day of trial, the same attorney who was representing mother was appointed to serve as her guardian ad litem because a mental evaluation conducted several months previously showed that mother was incompetent.  The failure to appoint the GAL in a timely manner would not result in reversal where there was no objection, the attorney was familiar with the case, there was no request for a continuance, the attorney announced ready to proceed and there was no actual conflict of interest in the attorney serving in both roles.  Id.

Where a mother’s mental condition was not an issue until raised by mother, and the trial court quickly honors her request for appointment of a Guardian Ad Litem, and where the mother was represented by appointed counsel at both the jurisdictional hearing and the termination of parental rights hearing, the alleged failure to provide mother with a Guardian Ad Litem in a timely manner did not constitute grounds for reversal.  In Interest of D.B., 916 S.W.2d 430 (Mo.App.E.D. 1996).  The positions of “Next Friend” and “Guardian Ad Litem” are both officers of the court, and although different, the functions, powers, rights and duties of each are basically the same.  State ex rel. Department of Social Services v. Kobusch, 908 S.W.2d 383 (Mo.App.E.D. 1995).
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The court shall notify the parent or guardian of the person of the child of the right to have counsel.  If counsel is requested and the parent or guardian of the person of the child are financially unable to employ counsel, counsel shall be appointed by the court.  Notice of the right to counsel and that counsel will be appointed if the parent or guardian is financially unable to employ counsel must be contained in the summons.  In addition, if the parent is a minor or incompetent, the court shall appoint a guardian ad litem to represent such minor or incompetent parent.  Section 211.462.2, RSMo.

In a termination of parental rights proceeding, "court costs" include the fee of the guardian ad litem.  See In Interest of D.L.D., 701 S.W.2d 152 (Mo.App.W.D. 1985) and A.M.G. v. Missouri Division of Family Services, 660 S.W.2d 370 (Mo.App.E.D. 1983). Cf. Section 211.281 and cases thereunder which hold that fees for appointed counsel are not "costs" in other juvenile cases under Chapter 211, RSMo.

In a TPR proceeding, the trial court has authority to tax those costs which are "reasonably predictable" and which are "contemplated by the legislature" as necessary to effectuate the intent of the statute.  In Interest of J.P., 947 S.W.2d 442 (Mo.App.W.D. 1997).  In this case, it was held that witnesses and deposition costs, like attorney's fee for counsel appointed for parents and costs of printing briefs fall into this category and may, accordingly, be taxed against DFS since DFS is an "agency" within the meaning of Section 211.462.4, RSMo.

An attorney appointed for a parent who provides services on appeal should be awarded reasonable attorney's fees, and those fees for services rendered on an appeal can be taxed as court costs under Section 211.462.4.  In Interest of A.D.G., No. 23 S.W.3d 717 (Mo.App.W.D. 2000).  See also In Interest of A.M.C., 32 S.W.3d 155 (Mo.App.W.D. 2000)(case remanded to trial court for determination of attorney’s fees for appointed counsel on appeal).

The right to appointment of counsel in a termination of parental rights case under Section 211.462.4, RSMo., is not absolute.  A parent must request counsel and be unable to afford to employ counsel.  In Interest of J.D., 34 S.W.3d 432 (Mo.App.W.D. 2000).  The court should exercise caution, however, because the summary denial of an application for court appointed counsel during the juvenile case prior to the filing of the termination of parental rights petition has been held to require reversal of a subsequent termination of parental rights.  In this case, the court did not hold a hearing on the application of the parent for appointed counsel.  The court, instead, denied the request because the application form was not completed in its entirety.  In Interest of N.S., 77 S.W.3d 655 (Mo.App.E.D. 2002).  On the other hand, the trial court’s failure to appoint new counsel in a termination of parental rights case was not erroneous where father never requested appointment of new counsel after appointed counsel was granted leave to withdraw.  Since the father made no request, the father did not trigger the requirements of Section 211.462.2, RSMo.  In this case, the father also failed to appear so the court was unable to determine whether father was indigent.  The trial court had granted leave to withdraw to father’s appointed counsel in the termination of parental rights case because father had repeatedly voiced disapproval with his appointed attorney, and father had failed to appear at the hearing, father had requested that counsel withdraw, father had failed to cooperate with appointed counsel (as well as a previously appointed attorney), and father stated that he wished to proceed pro se.  In Interest of I.B., 48 S.W.3d 91 (Mo.App.W.D. 2001).

It is error to allow appointed counsel to withdraw on the day of the trial of a TPR petition where the court also denies a motion for continuance.  In Interest of P.D., ED84182 (Mo.App.E.D. 9-28-2004).  In this case, the attorney had no communication with the client, but there was no showing that mother missed appointments with the attorney or had failed to respond to attorney’s repeated efforts to contact the client.  Id. 
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The failure of the court to appoint an attorney for a parent in a TPR proceeding or to obtain an affirmative waiver of that right constitutes reversible error. B.L.E. v. Elmore, 723 S.W.2d 917 (Mo.App.W.D. 1987).  The failure to appoint counsel for father in a termination of parental rights case was not erroneous where the father never requested appointment of counsel.  By failing to request appointment of counsel, father did not trigger the requirements of Section 211.462.2, RSMo.  In Interest of I.B., 48 S.W.3d 91 (Mo.App.W.D. 2001).  On the other hand, where a parent requests appointment of counsel but fails to completely fill in an application form and the court summarily denies the application, the denial requires reversal of the termination of parental rights judgment.  In Interest of N.S., 77 S.W.3d 655 (Mo.App.E.D. 2002).
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However, where the request for a court appointed attorney comes too late, the failure to appoint an attorney does not constitute reversible error. In Interest of B.M.P., 704 S.W.2d 237 (Mo.App.S.D. 1986).  In this case, father had the mental capacity to make the timely request and the evidence showed he was not bashful about contacting public officials. Id. Court appointed attorneys in TPR cases should be awarded attorney's fees for services rendered to perfect an appeal and for services in the TPR hearing. See In Interest of Y.M.H., 817 S.W.2d 279 (Mo.App.W.D. 1991) and In Interest of M. V., 775 S.W.2d 262 (Mo.App.W.D. 1989).
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The right to counsel in a TPR case may be waived by the failure to the parent to meet with appointed counsel, to maintain contact with appointed counsel prior to hearings and failure to appear for prescheduled appointments with the attorney and by being unreachable by telephone or mail. In Interest of K.D.H., 871 S.W.2d 651 (Mo.App.W.D. 1994).  Where an appointed attorney had been granted leave to withdraw, and the parent failed to request appointment of a new attorney, the parent did not trigger the requirements of Section 211.462.2 RSMo., and therefore, failure to appoint new counsel was not erroneous.  In Interest of I.B., 48 S.W.3d 91 (Mo.App.W.D. 2001).
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The statute which gives parents the right to an attorney in a TPR proceeding implies the right to effective assistance of counsel.  In Interest of W.S.M., 845 S.W.2d 147 (Mo.App.W.D. 1993).  The test of ineffective assistance of counsel is whether counsel's performance is so deficient as to deprive the parents of a meaningful hearing.  Id.  To find ineffective assistance of counsel, two issues must be shown:

1. Trial counsel fails to exercise the customary skill and diligence that a reasonably competent would exercise under similar circumstances; and

2. Failure to exercise such diligence is prejudicial.  In Interest of D.S.G., 947 S.W.2d 516 (Mo.App.E.D. 1997).

Where appointed counsel stipulates to wholesale admission of all reports and records, waives the right to cross examine authors of reports, calls no witnesses, offers no medical reports or other evidence on behalf of parents, and spent only 8 hours on the case from start to finish, performance of counsel constitutes ineffective assistance to the parents at the TPR proceeding.  In Interest of J.C., Jr., 781 S.W.2d 226 (Mo.App.W.D. 1989).  But see In Interest of S.T.W., 39 S.W.3d 517 (Mo.App.S.D. 2000), (counsel not ineffective where counsel aggressively cross-examined witnesses and raised valid objections throughout trial).

If a parent makes a meritorious claim of ineffective assistance of counsel, the trial court should appoint new counsel to perfect the appeal for the parent after the TPR hearing.  In Interest of C.D.M., 888 S.W.2d 725 (Mo.App.E.D. 1994).  The failure of trial counsel to produce a witness statement did not constitute ineffective assistance of counsel where the subject matter of the statement was not significant in the trial court's ruling.  Id.

Mother is denied effective assistance of counsel where: 

(1) counsel stood silently by and did not request a continuance, nor even a short recess in order to try to contact mother when mother failed to appear for the hearing; 

(2) counsel did not raise one objection during the juvenile officer's direct examination of the only witness, a social worker from Missouri Baptist Children's Home; 

(3) counsel's cross examination did not exceed a dozen questions and only three of these concerned the voluntariness of mother's consent, which was a crucial issue at the hearing; 

(4) counsel had no evidence to present on behalf of mother; 

(5) counsel offered no argument or explanation on mother's behalf; 

(6) counsel did not reveal on what grounds he based his opinion that termination of the parental rights would be in mother's best interests.  In Interest of J.M.B., 939 S.W.2d 53 (Mo.App.E.D. 1997).

Ineffective assistance of counsel is not an authorized ground to vacate or set aside a judgment pursuant to Rule 74.06.  In Interest of C.N.W., 26 S.W.3d 386 (Mo.App.E.D. 2000).

Counsel is not ineffective where counsel fails to obtain a writ so that father, who is incarcerated, can attend the termination of parental rights hearing.  It was held that the failure to obtain a writ was trial strategy so that father did not have to appear in handcuffs or prisoner’s clothing.  Father believed this would be detrimental to his case.  Father also failed to identify additional evidence or show how his presence would have changed the results of the proceeding.  In Interest of M.P.W., 983 S.W.2d 593 (Mo.App.W.D. 1999).

Appointed counsel was not ineffective where, prior to being granted leave to withdraw, counsel had denied the allegations, appeared at each proceeding, conducted discovery, sought visitation and continued to advance father’s case despite father’s lack of cooperation and father’s repeated pro se filings without counsel’s knowledge.  In Interest of I.B., 48 S.W.3d 91 (Mo.App.W.D. 2001).

Counsel was effective where counsel was present at every stage, presented evidence, cross- examined witnesses and encouraged father to provide support.  In Interest of P.G.M., SD26083 (Mo.App.S.D. 10-12-2004).
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Within 30 days after the filing of a petition for termination of parental rights, the juvenile officer shall meet with the court in order to determine that all parties have been served with summons.  At this meeting, the juvenile officer shall also request that the court order the investigation and social study.  If all parties required to be served have not been served, the court may, in its discretion, extend the time for service if the court finds service may be forth coming and that the best interests of the child would be served thereby.  Section 211.455.1 and 211.455.2, RSMo.

The social study and investigation shall be made by the juvenile officer, the state Division of Family Services or a public or private agency authorized or licensed to care for children or any other competent person as directed by the court.

The written report shall be made to the court to aid the court in determining whether the termination is in the best interests of the child.  It shall include such matters as the parental background, the fitness and capacity of the parents to discharge parental responsibilities, the child's home, present adjustment, physical, emotional and mental condition, and such other facts as are pertinent to the determination.  Some circuits utilize a written report which is similar to a narrative social summary while other circuits use interrogatories for this purpose.

Parties and attorneys or guardians ad litem or volunteer advocates representing them before the court shall have access to the written report.  All ordered evaluations and reports shall be made available to the parties and attorneys or guardians ad litem or volunteer advocates representing them before the court at least 15 days prior to any dispositional hearing.  Section 211.455.3, RSMo.  The social investigation does not have to be formally admitted into evidence or judicially noticed in order to be considered in a TPR proceeding. In Interest of S.J.G., 871 S.W.2d 638 (Mo.App.S.D. 1994).  Further, it is not error to admit DFS termination studies and reports into evidence as such reports are required by statute. In Interest of S.J., 849 S.W.2d 608 (Mo.App.W.D. 1993).  The reports of DFS may have attached thereto the reports of a private therapist which contains hearsay if said reports are offered as part of the mandated report under Section 211.455.3, RSMo. In Interest of T.G., 965 S.W.2d 326 (Mo.App.W.D. 1998).  The social study and investigation should be considered by the court only on the issue of best interests if the report contains hearsay, unless another ground for admission of all or part of the report exists. In Interest of J.A.R., 968 S.W.2d 748 (Mo.App.W.D. 1998).  Despite the fact that it contains hearsay, the social study and investigation required by Section 211.455.3, RSMo., is admissible over objection because: (1) the report is required by the statute; and, (2) even if it contains evidence substantive grounds for termination of parental rights in addition to evidence on “best interests”, admission of the report is not error where the witnesses mentioned in the report testify at trial.  In addition, the trial court is capable of receiving some evidence for one purpose and not for another.  In Interest of V.M.O., 987 S.W.2d 388 (Mo.App.W.D. 1999). 

Failure of the juvenile officer to meet with the court within thirty days after filing of the petition and failure to hold the dispositional hearing on the TPR petition within thirty days after the aforementioned meeting all as required by Section 211.459 would not constitute grounds for reversal absent a showing as to how the parent was prejudiced by the failure to have the meeting and to hold the trial on the TPR petition within thirty days after said meeting, and without prejudice to the complaining party, there would be no reversible error.  In Interest of A.D.G., 23 S.W.3d 717 (Mo.App.W.D. 2000).
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The "trial" in a termination of parental rights case is referred to in the statutes as a "dispositional hearing".  Section 211.459, RSMo.  This "dispositional hearing" is different than the dispositional hearing referred to in Section 211.181, RSMo.

At the dispositional hearing, the juvenile officer and any person on whom summons was served has the right and power to subpoena witnesses and present evidence.  Where the Division of Family Services has legal custody of children, DFS can participate as a party in a termination of parental rights trial.  In Interest of F.A.C., 973 S.W.2d 157 (Mo.App.W.D. 1998).  At the dispositional hearing, the court may require any and all investigating Division of Family Services personnel connected with the particular case to testify without privilege and subject to the rules of cross-examination.  Section 211.459.1, RSMo.  DFS social summaries which are properly qualified as business records may be admitted into evidence. Id

The trial court is not required to order, sua sponte, the appearance of an inmate at a trial of a termination of parental rights petition.  It is up to the incarcerated parent to request to be present in a timely manner pursuant to Section 491.230.2(1).  In Interest of J.F., SD25297 (Mo.App.S.D. 9-9-2003).

Due process requires that termination of parental rights occur only on grounds asserted in the petition.  Failure to object to evidence offered which is beyond the scope of the pleadings results in automatic amendment of the pleadings to conform to the evidence and constitutes consent to try the applicable issues, but only where the evidence presented bears solely upon the unpleaded issue and not upon issues already in the case.  Matter of S.L.N., 8 S.W.3d 916 (Mo.App.S.D. 2000).

Section 211.447 does not mandate a speedy trial in a TPR case, nor does either the Sixth or Fourteenth Amendments to the United States Constitution, or Article I, Section 18(a) of the Missouri Constitution.  In Interest of A.M.C., 32 S.W.3d 155 (Mo.App.W.D. 2000) (however claim deemed abandoned on appeal by appellant’s failure to cite authority in support).  Where the dispositional hearing in the termination of parental rights case was not held within thirty days after the meeting as required by Section 211.459, and where a continuance was ordered by agreement of the parties and the parent failed to show how the delay prejudiced him, there was no reversible error.  In Interest of A.D.G., 23 S.W.3d 717 (Mo.App.W.D. 2000).

Foster Parents' Rights at Dispositional Hearing

Where a child has been placed with a foster parent, with relatives or with other persons who are able and willing to permanently integrate the child into the family by adoption, if the court finds that it is in the best interests of the child, the court may provide the opportunity for such foster parent, relative or other person to present evidence for the consideration of the court.  Section 211.464.1, RSMo.  Section 211.464.2, RSMo., provides that the current foster parents or other legal custodians who are not seeking to adopt the child shall be given an opportunity to testify at all hearings regarding the child.  Where a petition is filed concerning a minor child who is in the care of foster parents or other legal custodians, the court shall give notice to such foster parents or legal custodians of the filing, any future hearings held on such petition and their opportunity to testify at any subsequent hearings held in relation to such petition, unless such notice and opportunity is waived by such foster or custodial parent.  Section 211.464.2, RSMo.

This statute does not, however, authorize the foster parents to participate in the TPR proceeding as parties. In Interest of D.L.C., 834 S.W.2d 760 (Mo.App.S.D. 1992).  Allowing participation by the foster parents as parties in the TPR proceeding taints the proceedings to such a degree that reversal is required. Id. The degree or extent of participation seems to be the issue which may result in a reversal.  While Section 211.464, RSMo., arguably authorizes the foster parents to be represented by counsel for the purpose of assembling and presenting evidence relevant to the grounds for termination which have been asserted in the petition for termination of parental rights, Section 211.464, RSMo., does not authorize the trial court to grant foster parents the right to participate in a termination proceeding as full-fledged parties, nor does it authorize foster parents to present evidence alien to the termination issue. Id. at 768. Cf.  In Interest of M.K.P., 616 S.W.2d 72 (Mo.App.W.D. 1981), where a termination order was affirmed.  In M.K.P., the Western District held that allowing the foster parents to intervene was error, however, since the foster parents' attorney was not involved in the hearing, asked no questions, and made no plea to the court, and because the foster parents did not inject the false issue of fitness of the foster parents, the termination order could be affirmed.  In D.L.C., supra, 834 S.W.2d at 760, the foster parents' attorney conducted extensive cross examination of all witnesses, presented evidence, made numerous objections and cited and argued law to the trial court.  This amount of participation by the foster parents was held to constitute error.  The trial court is cautioned to carefully limit participation in the proceedings by foster parents in accordance with the foregoing principles.

Witness Fees/Mileage

The witnesses are entitled to witness fees and mileage as in civil cases.  Section 211.459.1, RSMo.

Record of Proceedings

Stenographic notes or an authorized recording is required.  Section 211.459.2, RSMo.

Rulings on Motions for Continuance

Due process rights are not violated by the refusal of the trial court to grant a continuance to a parent where the parent has court appointed counsel, but for a period of over two months has failed to meet and cooperate with appointed counsel. In Interest of F.L.M., 839 S.W.2d 367 (Mo.App.E.D. 1992).

Judicial Notice of Court Files

It is permissible for the trial court to judicially notice the legal files of children before it on the termination of parental rights case.  Thus, where the court took judicial notice of the legal files which reflected acts of physical and sexual abuse, and the juvenile officer adduced evidence that the acts were severe, the juvenile officer was not required to show any further evidence of those elements at the termination proceeding. In Interest of L.M., 807 S.W.2d 195 (Mo.App.W.D. 1991).

The court may take judicial notice of the legal files concerning previous children in a proceeding to terminate a parent's parental rights to another child where the mother was represented by counsel and had opportunity to review, impeach or explain the evidence against her in the prior proceedings. In Interest of C.M.W., 813 S.W.2d 331 (Mo.App.W.D. 1991).

Prior Testimony Admissible - When

Where a child's testimony was given with the same parties and a fair opportunity for cross examination, and the child was unavailable due to psychological as well as physical problems for the termination of parental rights hearing, the trial court may admit into evidence in the TPR hearing the child's prior testimony. In Interest of S.J., 849 S.W.2d 608 (Mo.App.W.D. 1993).

Special Hearsay Rules and Anatomical Dolls

Testimony regarding the children's actions with anatomically correct dolls is admissible in a TPR proceeding to corroborate evidence that the children have been sexually abused. In Interest of A.M.K., 723 S.W.2d 50 (Mo.App.E.D. 1986). See also M.E. v. M.E.E., 715 S.W.2d 572 (Mo.App.E.D. 1986) (testimony as to statements and conduct exhibited by children during interview where anatomically correct dolls were utilized does not constitute hearsay in TPR hearing since it is not used to prove the matter asserted, but is used to allow the court to draw inferences based upon the fact that children possessed unusually advanced sexual knowledge).  See also State v. Redman, 916 S.W.2d 787 (Mo.banc 1996).

The juvenile law practitioner must be aware of the potential effect of the U.S. Supreme Court case of Crawford v. Washington, No.02-9410 (3-8-2004) on hearsay rules in juvenile court.  Although a criminal case involving marital privilege, the court held that the only proper test for reliability of ex parte interrogation statements is the constitutional test, i.e. cross-examination.  Whether this holding will ultimately apply to out of court statements in abuse, neglect or termination proceedings is not known, but the case should be studied for its potential impact, especially in light of the fact that the right to parent one’s child is one of the oldest constitutionally protected liberty interests and in light of the fact that terminations have been held to be akin to a civil death penalty.  Troxel v. Granville, 530 U.S. 57, 65 (2000); In Interest of K.A.W., SC85683 (Mo. en banc 3-30- 2004). 

Privileged Communications

No legally recognized privileged communication, except that between priest, minister or rabbi and parishioner and attorney-client, shall constitute grounds for excluding evidence at any proceeding for the termination of parental rights.  But see Hope House, Inc. v. Merrigan, SC85638 (Mo. en banc 4-13-2004)(210.140 does not apply to confidential records of domestic violence shelter under Section 455.220.1(5), and trial judge prohibited from denying shelter’s motion to quash subpoena for records of mother and children from such shelter).
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The court may issue a judgment terminating parental rights if, in a contested case, the court finds that one or more of the grounds for a contested termination of parental rights as set forth in Section 211.447, RSMo., exists and that the termination is in the best interests of the child.  The court may enter a judgment terminating parental rights by consent if it finds that the parent has consented to the termination of parental rights pursuant to Section 211.444, RSMo., and that termination is in the best interests of the child.

It is suggested that the judgment of termination be framed as a findings of fact, conclusions of law and judgment.  The court should enter specific factual findings as to the history of the case and specific facts in support of each and every element required for the type of termination being heard.

In its judgment of termination, the court, if parental rights are terminated, shall transfer legal custody of the child to either (1) the Division of Family Services (2) a private child-placing agency (3) a foster parent, relative or other person participating in the proceedings pursuant to Section 211.464, RSMo., or (4) any other person or agency the court deems suitable to care for the child.  Section 211.477.1 (1)-(4), RSMo.

If only one parent consents or if the conditions specified in a contested termination are found to exist as to only one parent, the rights of only that parent with reference to the child may be terminated and the rights to the other parent shall not be affected.  Section 211.477.2, RSMo.

The court should carefully consider whether the rights of one parent should be terminated leaving the rights of the other parent intact.  Factors the court may wish to consider in deciding whether this is a good idea in the particular case would include whether the parents still have a relationship with each other or are still living together, whether the child will have contact with both parents by virtue of the living arrangements chosen by the custodial parent, and the extent of any such contact, the need to continue collecting child support and any other relevant factors.

The court may order termination of parental rights whether or not the child is in an adoptive placement or whether or not an adoptive placement is available for the child.  Section 211.477.3, RSMo.

If, after the dispositional hearing, the court finds that one or more of the grounds set out in Section 211.447, RSMo., exists, but that termination is not in the best interests of the child because the court finds the child would benefit from the continued parent-child relationship, or because the child is 14 or more years of age and objects to the termination, the court may:

1. Dismiss the petition and order that the child be returned to the custody of the parent.

2. Retain jurisdiction of the case and order that the child be placed in the legal custody of the parent, the Division, a private child-caring or placing agency, a foster parent, relative or other suitable person who is able to provide long term care for the child.  An order entered under this subdivision shall designate the period of time it shall remain in effect and a mandatory review shall be held by the court not later than six months thereafter.  The court shall also specify what residual rights and responsibilities remain with the parent.  Any individual granted legal custody hereunder shall exercise the rights and responsibilities personally unless otherwise authorized by the court.

3. Appoint a guardian under the provisions of Chapter 475, RSMo.

All orders for termination of parental rights shall recite the jurisdictional facts, factual findings on the existence of grounds for termination and that termination is in the best interests of the child.  This judgment is best framed as a "Findings of Fact, Conclusions of Law and Judgment".  The judgment must include findings as to best interests, each and every element as to the ground of termination which provides the basis for the TPR, and findings on the factors listed in Section 211.447.6, RSMo, unless the termination is for forcible rape under Section 211.447.4 (5), RSMo or parental unfitness under Section 211.447.4 (6), RSMo.  If the termination is for forcible rape or parental unfitness, the judgment must still include factual findings supporting the finding that termination is in the best interests of the child.  Thus, although the 211.447.6 factors are not mandated under those two grounds, the best practice is to make findings on each factor listed in Section 211.447.6, as well as any other factor relevant to the issue of best interests, in order to support the finding that termination is in the best interests of the child.  

It is essential that, in drafting the findings of fact, conclusions of law and judgment terminating parental rights, that the findings of fact contain findings on the "aggravating factors" set forth in Section 211.447.4 (2) and (3), RSMo.  In the event the subject matter of any of the "aggravating factors" is not relevant to the disposition of the case, a finding should still be made to that effect stating why a particular aggravating factor is irrelevant (e.g., no evidence presented, insufficient evidence presented, evidence not credible, etc.)  See In Interest of J.M., 789 S.W.2d 818 (Mo.App. 1990) and In Interest of E.K., 860 S.W.2d 797 (Mo.App.E.D. 1993).  See also In Interest of T.A.S., 32 S.W.3d 804 (Mo.App.W.D. 2000)(findings on “aggravating factors” minimally sufficient where the court adopts findings thereon from earlier orders).  As a practice pointer, it is a better practice to set forth these findings in the TPR judgment.

In addition, the drafter should include findings addressing the judicially imposed findings from the cases of In Interest of K.A.W., SC85683 (MO. en banc 3-30-2004)(acts and conditions of the parent justifying termination must be analyzed for: 

(1) whether there is sufficient reason to believe that the acts or conditions had an impact on the child; 

(2) whether the acts or conditions are severe enough to constitute abuse or neglect; and, 

(3) whether there is an indication of likelihood of future harm to the child), and In Interest of B.C.K., SD24874 (Mo.App.S.D. 3-24-2003)(whether the quantum and type of neglect adjudicated at the jurisdictional hearing is sufficient to justify a termination of parental rights, and whether there is evidence that the mother is incapable of caring for the child at the time of the termination hearing).

If the trial court grants a termination of parental rights on a ground not alleged in the petition, the judgment granting TPR will be reversed and the case remanded.  In Interest of H.R.R., 945 S.W.2d 85 (Mo.App.W.D. 1997).  However, failure to object to evidence offered beyond the scope of the pleadings results in automatic amendment of the pleadings to conform to the evidence and constitutes consent to try the applicable issues but only where the evidence presented bears solely upon the unpleaded issue and not upon issues already in the case.  Matter of S.L.N., 8 S.W.3d 916 (Mo.App.S.D. 2000).

A number of cases have addressed the sufficiency of findings in the judgment of termination of parental rights.  In general, on the grounds of abuse/neglect, Section 211.447.4(2), RSMo., and failure to rectify, Section 211.447.4(3), RSMo., the court is required to make specific findings as to the four “aggravating factors” set forth in each of those grounds.  Failure to do so will result in reversal and remand for appropriate findings.  In addition, on the ground of failure to rectify, the court is required in its findings to specifically identify the conditions which led to the assumption of jurisdiction, which of those conditions still persist, or which conditions of a potentially harmful  nature continue to exist.  In addition, on the ground of parental unfitness, Section 211.447.4(6), RSMo., the court must specifically identify the “specific abuse” which constitutes the consistent pattern or the “specific conditions” which directly relate to the parent and child relationship.  The court must specifically and factually describe in the findings the duration or nature of those conditions and the court must also address whether or not the parent remains unfit at the time of the termination hearing.

Cases which have dealt with the findings of the trial court include: In Interest of D.A.H., 921  S.W.2d 618 (Mo.App.W.D. 1996) (findings on each of the aggravating factors on ground of failure to rectify is required even if there is no evidence on a particular ground); In Interest of R.E.A., 971 S.W.2d 865 (Mo.App.W.D. 1998) (findings required on all four aggravating factors in failure to rectify, and if a factor is not relevant to the case, the trial court must state why); In the Matter of M.M., 973 S.W.2d 165 (Mo.App.S.D. 1998) (court is not required to make findings on the aggravating factors of abuse/neglect or failure to rectify in an abandonment case); In Interest of D.F.P., 981 S.W.2d 663 (Mo.App.S.D. 1998) (TPR judgment would be reversed where trial court failed to make a finding that termination is in the best interests of the child and case remanded to enter findings on the issue of best interests); In Interest of A.P., 988 S.W.2d 59 (Mo.App.S.D. 1999) (findings required on each aggravating factor on both abuse/neglect and failure to rectify even if a particular factor is not applicable to the case); specific findings on best interests factors of Section 211.447.6 is required as to factors applicable in the case); In Interest of A.M.C., 983 S.W.2d 635 (Mo.App.S.D. 1999) (failure to make findings on all required aggravating factors and on best interests factors applicable to the case require remand); In Interest of T.A.S., 32 S.W.3d 804 (Mo.App.W.D. 2000) (findings on aggravating factors under failure to rectify sufficient where the findings adopt previous findings from earlier orders; findings on best interests factors of Section 211.447.6 must address all evidence adduced on said factors, not just some of the evidence; findings on main elements of failure to rectify are required to state what conditions led to the assumption of jurisdiction and which of those conditions still persist; findings on parental unfitness must also address whether mother is currently unfit at the time of the trial even where the presumption of unfitness is raised by a prior termination of parental rights); In Interest of A.S.O., 52 S.W.3d 59 (Mo.App.W.D. 2001) (TPR for failure to rectify reversed and remanded where the court did not make findings on all aggravating factors; findings related to social service plan/written service agreement deemed insufficient because the plan was not sufficiently identified and because the terms were not sufficiently identified; findings related to DFS and juvenile officer efforts to aid the parent in reunification must state facts rather than conclusions); In Interest of I.B., 48 S.W.3d 91 (Mo.App.W.D. 2001) (failure to rectify TPR reversed and remanded because trial court did not make findings on each of the four aggravating factors); In Interest of A.S.O., 75 S.W.3d 905 (Mo.App.W.D. 2002) (finding of no progress on written service plan is a sufficient finding regarding the “extent” of parent’s progress on the service plan under failure to rectify); In Interest of C.N.G., 89 S.W.3d 564 (Mo.App.W.D. 2002) (TPR for failure to rectify requires specific findings as to conditions which led to assumption of jurisdiction and which conditions still persist at time of TPR trial; with respect to written service agreement, court must make findings which sufficiently identify the plan and the terms of the plan with which the parent did not comply; trial court must make factual findings related to efforts of DFS or juvenile officer to assist parent in reunification rather than conclusions; TPR judgment that merely tracks language of the statute is reversed with directions to enter specific factual findings).

 XE "TPR " \* MERGEFORMAT 

 XE "T.W. " \* MERGEFORMAT 

 XE "Supreme Court Rule 120.01 " \* MERGEFORMAT 

 XE "State " \* MERGEFORMAT 

 XE "Section 453.040 " \* MERGEFORMAT 

 XE "Section 211.477.5, RSMo " \* MERGEFORMAT 

 XE "Section 211.261 " \* MERGEFORMAT 

 XE "SC85824 " \* MERGEFORMAT 

 XE "SC85631 " \* MERGEFORMAT 

 XE "RSMo " \* MERGEFORMAT 

 XE "Rel " \* MERGEFORMAT 

 XE "Ohmer " \* MERGEFORMAT 

 XE "N.H.L. " \* MERGEFORMAT 

 XE "Mo.App.S.D. " \* MERGEFORMAT 

 XE "Mo.App.E.D. " \* MERGEFORMAT 

 XE "MO " \* MERGEFORMAT 

 XE "Judgment:Finality " \* MERGEFORMAT 

 XE "Judgment " \* MERGEFORMAT 

 XE "Interest:D.S.G " \* MERGEFORMAT 

 XE "Interest:B.W.B " \* MERGEFORMAT 

 XE "Interest " \* MERGEFORMAT 

 XE "Finality:Judgment " \* MERGEFORMAT 

 XE "Finality " \* MERGEFORMAT 

 XE "DePriest " \* MERGEFORMAT 

 XE "D.S.G:Interest " \* MERGEFORMAT 

 XE "D.S.G " \* MERGEFORMAT 

 XE "Chapter 453 " \* MERGEFORMAT 

 XE "Chapter 211 " \* MERGEFORMAT 

 XE "Banc 6-8-2004 " \* MERGEFORMAT 

 XE "Banc 3-30 " \* MERGEFORMAT 

 XE "B.W.B:Interest " \* MERGEFORMAT 

 XE "B.W.B " \* MERGEFORMAT 

 XE "947 S.W.2d 516 " \* MERGEFORMAT 

 XE "73 S.W.3d 894 " \* MERGEFORMAT Finality of the Judgment 

The judgment terminating parental rights becomes a final judgment 30 days from the date of its entry for purposes of and subject to the rights of appeal.  Section 211.477.5, RSMo. See also Section 211.261, RSMo., and Supreme Court Rule 120.01.  In a juvenile termination of parental rights case, a motion for new trial filed within thirty days of the judgment terminating parental rights is timely.  In Interest of B.W.B., 73 S.W.3d 894 (Mo.App.S.D. 2002).  Rule 81.05 controls when the TPR judgment becomes final for purposes of appeal where a motion for new trial has been filed.  Id.

Where a Chapter 211 termination of parental rights proceeding is combined with a Chapter 453 adoption proceeding, an appeal may be taken after termination of parental rights where appellant seeks only to review the completed termination of parental rights and not any action taken pursuant to the transfer of custody or adoption. In Interest of D.S.G., 947 S.W.2d 516 (Mo.App.E.D. 1997).

A trial court lacks the power to proceed with an adoption where parental rights have been terminated and the TPR is on appeal.  State ex rel. T.W. v. Ohmer, SC85631 (MO. en banc 3-30- 2004).  See also State ex rel. N.H.L. v. DePriest, SC85824 (MO. en banc 6-8-2004)(prohibition will lie to stop finalization of adoption where abandonment and neglect under Section 453.040(7)  is found by the court). 
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In Missouri, there is no legal distinction between parental rights and parental obligations.  Thus, a court may not order continued financial support of children by parents whose rights have been terminated. In Interest of M.R., 894 S.W.2d 193 (Mo.App.E.D. 1995).


 


