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Citizens, especially the marginalized, should experience judges, lawyers and the court system as a place of fair play and peace making.

The Supreme Court has tasked the Committee on Access to Family Courts (CAFC) with the implementation of the recommendations of the prior Commission on Pro Se Litigation.  Recommendations #6 and #7, which are the focus of this plan, relate to lawyer referral services and pro bono legal services.  For convenience, the Recommendations are set forth in Appendix C.

Note:  Unless otherwise indicated the term “pro bono” includes legal services without charge, reduced fee or sliding scale services and use of limited scope representation for marginalized persons.


This plan is composed of the following components: 1.)  Implementing a statewide system to manage information about pro bono legal services using available technology.  2.)  Implementing a system to prescreen needy persons and match them appropriately to willing attorneys.  3.)  Conducting a coordinated program to inspire and recruit attorneys to volunteer for pro bono service.  4.)  Continuing implementation of CAFC developed practices which support and recognize pro bono attorneys.  5.)  Implementing a systematic monitoring and evaluation of pro bono services.  6.)  Collaboration with social service and community agencies.


All of the tools and means suggested in this plan are presently available to the Court and the Missouri Bar.  They need to be adapted and coordinated into an organized plan of action.

There clearly is a need for more pro bono attorneys.  But before we recruit more pro bono attorneys, we owe them an in-place system that efficiently uses their generosity.    This should include:

· On-line registration and management of participation.

· A gateway system of prescreening applicants before referral as to economic eligibility, geographic (venue) location and area of law needed.

Volunteers want to be effective.  If we do not support them with good tools, they will quickly lose interest and volunteer somewhere else. 

Managing the Information on Pro Bono Attorneys

Web based database:  A searchable web based database of pro bono attorneys should be operational on the Mo Bar Web site before recruitment begins.  Most of the technology to do this is already in place.


The Bar presently maintains a web based database where attorneys can signup for the lawyers’ referral service (see: http://www.mobar.org/forms/lrs_application.htm), 

Committees, update email addresses, etc.  (see: www.mobar.org/members )  This database should be enhanced to allow attorneys to signup for pro bono and limited scope representation for the legally needy.  


The database should include a place to describe the type of services the attorney is willing to offer (cf. lawyer referral service site).  Attorneys should be able to easily “take leave” from pro bono referrals by going online and clicking a drop-down for different time periods (cf.  committee list serve sites).  During the leave period, the attorneys name would not display on the pro bono list.


The database should be searchable by legal area and county or zip code and should be accessible by attorneys, courts, clerks and approved tax-exempt, charitable or government agencies (not the general public) from the Mo Bar or the Court’s Web sites. 


This site could also be used for law firms, law schools, government and corporate offices etc. to register the availability of rooms, computers, law libraries, telephones and other in-kind support services available to pro bono attorneys with instruction on reservation contacts etc.

Prescreening and Referring Applicants


Identifying pro bono attorneys will not benefit legally needy persons without a nexis, a system to efficiently connect willing lawyers to needy persons.  

Prescreening applicants:  Needy persons should not be referred to lawyers for pro bono services until they have been screened for 1) economic need, 2) geographic location and 3) legal area of need.  Directories of pro bono attorneys should not be open to direct access by the public.  Random direct contact will waste the time and energy of both the applicant and the lawyer.  Between the needy applicant and the willing lawyer should be a matchmaker, prescreening agency.

Prescreening needy persons as to their economic need and the area of their legal problem will benefit both the attorneys and the needy.


Merely publicizing that certain attorneys will do pro bono representation will burden these attorneys with persons seeking free legal services who are not economically needy or seeking services in an area where the attorney does not practice.  Most attorneys who regularly charge clients for his services will not want to advertise that they will work for free.  Prescreening will better serve the needy and the attorney.


Presently some screening is done by Legal Services, Legal Care and similar legal programs for the poor.  But there needs to be a broader network.  
Presently needy persons and social service agencies are largely left to their own devices for finding legal services.  


The Mo Bar lawyer referral service is primarily focused on fee-paying clients.  Rural areas have special problems with lack of resources.  
The present system is insufficient.
Let us look at possible roles for prescreening and referring needy persons to willing lawyers.
Role of Legal Service Agencies:

· The regional Legal Services offices routinely screen applicants for economic eligibility and basics of their legal problem.  Other programs such as Samaritan Center Legal Care do the same.  Other public and private agencies serving the elderly, abused, disabled, etc., do the same.  These agencies are already equipped to prescreen applicants for referral to pro bono attorneys.  These agencies can be readily approved for access to the statewide on-line database.  CAFC in collaboration with such agencies should develop models to promote uniformity in processing prescreening and referral.

Role of Social Service Agencies:

· First contact agencies:  Marginalized persons are served by a variety of governmental and private (non-governmental) agencies. Examples of such agencies are:  public and law libraries, abuse shelters, Department of Social Services offices, Department of Health and Senior Services offices, Department of Mental Health offices, area agencies on aging, United Way agencies, Salvation Army, Red Cross, Catholic Charities, Lutheran Family Services, Jewish Community Services, community action agencies.  Needy persons usually show up at such agencies first because they are hungry, homeless, cold or otherwise in need.    Applicant’s to these agencies come with social-economic problems but also frequently these problems are caused by or intertwined with legal problems.    Most of these agencies do not have a systematic way to link needy persons to affordable legal services.  The program should establish continuous communications with such agencies regarding how to access legal services.  These agencies should not have access to the statewide on-line database unless they are trained and committed.   They should however refer applicants to approved prescreening agencies.
· Developing prescreening agencies:  Many of these agencies already screen applicants for economic need.  These agencies are also capable of prescreening the legally needy as to the area of law.  CAFC should 1) develop models for training such agencies to prescreen on basic legal needs, 2) establish criteria for the agencies commitment and 3) design a system for approval for access to the statewide database.  
· Special consideration should be given to the role of the new United Way 211 service.  
Role of Bar Lawyer Referral Services:


The Mo Bar and the metropolitan bar associations presently operate lawyer referral services.  CAFC should consult with the managers of these services and explore whether they can include screening for pro bono referrals.  These services already screen for area of law but would need to develop methods for screening for income eligibility.

Role of Local Bar Associations:

Some local bar associations may wish to establish their own community screening and referral systems.  They will benefit from the statewide database and other resources.  Although these resources will be maintained at the state level, through the internet they will be readily available to local associations.

Role of Circuit Clerks and Court Offices:

Clerks’ offices are a point of first contact by the legally needy.  Although clerks would be able to prescreen for basic legal areas, normally they do not screen for economic need.  It does not appear feasible to expect clerks to do such screening.  It appears more practical for clerks to be informed of the approved prescreening agencies in the community and refer needy persons to those agencies rather than making direct referrals to pro bono attorneys.  CAFC should discuss this with the clerks.

Role of Law Schools & Students:


Law students, especially Rule 13 qualified students, would be able to do prescreening of applicants.  Students would benefit from the practical experience of doing client interviews and writing summaries for referral.  They would also get acquainted with the members of the bar in the community.


CAFC should request the Chief Justice to write each of the law school deans requesting that they appoint a representative who will meet periodically with CAFC to discuss what the law schools can contribute and dialogue regarding CAFC suggestions.  (Chief Justice Stith has in the past expressed her willingness to write the deans.)

Role of Technology:


For an illustration of a telecommunications approach to prescreening and referral see the Appendix B entitled “1-800-PRO BONO.”

Connecting Applicants to Attorneys


Different options should be considered on how best to connect the prescreened applicant to a willing attorney. 

· Prescreeners could locate one or more attorneys from the database who practice in the community, in the area of law needed and are available to accept a case and then give the contact information to the applicant and leave the applicant to initiate contact with the attorney.  This option is not recommended.

· A better option is for the prescreener to prepare a summary of the applicants needs and circumstances and then contact attorneys from the database in the community and area of law and confirm their present availability and allow the attorney to do a conflicts check.  After this, give the applicant instructions on contacting the attorney for an appointment.

· Other options may work better in a particular community.  The program should be flexible to local circumstances.  

Applicants and attorneys should understand that there is no agreement to represent until the applicant and the attorney have met and mutually agreed upon the terms of representation.

Whether the representation is done without charge, for reduced fee or sliding scale, or under a limited scope representations agreement is solely by mutual agreement of the attorney and applicant.  The program will give preference to those who have the greatest need but the terms of the representation are defined by the attorney-client agreement.

Statewide Recruitment of Pro Bono Attorneys


With an enrollment and prescreening system in place we will be ready to recruit attorneys statewide to volunteer for pro bono representation.

Role of the Supreme Court:
 CAFC should request the judges of the Supreme Court to plan visits to the bar in each circuit during the summer of 2009.  The visit would explain the new programs and rules and promote volunteering for pro bono services.

Local news media should be invited to attend.

ABA Pro Bono Celebration:  During October 2009 ABA is planning a nationwide celebration of pro bono legal services.  For more information see http://www.abanet.org/legalservices/probono/celebrate/home.shtml. We should time our efforts to coincide with this event.  Greater publicity creates a bandwagon effect. Jim Guest of Eastern Missouri Legal Services is the Missouri contact for the program.  CAFC should coordinate our program with the ABA event.


Recruitment must be led by the Court and the Mo Bar.  They must communicate the vision and motivate.


See Timeline below for steps in the recruitment process.

Monitoring Results & Evaluation


Participating attorneys should be asked to provide a report at the end of the representation as to the outcome and the time contributed by the attorney to the matter.  Also the attorneys should express their suggestions as to the strengths and weaknesses of the program.

A site on the MoBar member’s only Web site should be established to accept attorney reports.  The reports should be directly input into a database for ease of tabulation and evaluation.  MoBar already has the online survey tool to do this, for example the Chief Justice’s recent survey of all Bar members.

Additional reports and evaluation should be done as to prescreening agencies.

These reports should be periodically reviewed by the CAFC to evaluate the performance of the program and make improvements based on experience.

Supporting and Strengthening Pro Bono Practice.


Parallel with implementing the management system and recruiting attorneys, CAFC should continue with the program to support pro bono attorneys and strengthen pro bono practice.

Building community between pro bono attorneys:  Deliberate designs and actions should be taken to build community among pro bono attorneys statewide.  The virtual Deskbook for Pro bono Attorneys and the Mo Bar listserve for pro bono attorneys are good beginning steps.  

Additional steps should be taken to promote exchange ideas and experience and sense of community. 


Government, in-house and academic lawyers:  Many governmental, in-house and academic lawyers want to provide pro bono services but are faced with barriers.  These barriers include: lack of malpractice coverage, agency policies restricting volunteer work, lack of secretarial and other support services.


The Court and Bar should convene executive department heads of state and federal agencies to encourage development of leave time policies that encourage rather than obstruct pro bono services.  Pro bono services should be considered similar to participating in charitable campaigns such as United Way or MSECC.  State statutes which appear to require “full time” service to the state should be amended, if necessary, so as not to be construed to prohibit pro bono legal services. 


The Court and Bar should promote partnership between government, in-house and academic lawyers and private law firms to provide staff and skills support for pro bono services.  Private firms and corporate attorneys could provide conference room, computer use, and clerical support for government and academic attorneys who cannot use their office resources.  

Expense Fund:  As an ideal, attorneys who give free time should not be expected to give out of their pocket for expenses of pro bono clients.  Local bars and circuits should be encouraged to finds funds to pay for expenses which are not covered by in forma pauperis status.  Sources such as grants, cy pres funds, United Way, local fundraisers, etc., should be explored.

Collaboration With Social Service and Community Service Agencies.

The CAFC should organize and the Court and the Bar should sponsor a statewide forum of public and private charitable agencies, pro bono attorneys/law firms, law school programs, public libraries, University Extension and other public and private agencies which deal with the legally needy.  Participating in the forum should be a designated member of the Supreme Court, of the circuit courts and the Bar leadership.  

The forum should develop into an ongoing roundtable to exchange ideas, experience and solutions, a community of mutual support.  


Communication tools should be available to the forum, i.e., list serve, web sites, newsletters, staff support, etc. Staff support should include a trained facilitator to lead the process (not the content) of the meetings.


The forum should develop and implement means and methods for linking pro bono attorneys to legally needy persons and also training for the social service agencies.  

Community inventory of services:  
The statewide forum working with local bar associations in collaboration with social service and government agencies should develop a community inventory of services that can support pro bono legal service needs, e.g.: YMCA, community colleges, interpreters, law schools, AIDS society, homeless shelters, University Extension.   An internet tool similar to Community Connection should be available to maintain the inventory in a readily accessible format.

Mediation:  Mediation should be encouraged where appropriate.  Pro bono attorneys should be informed of programs like MARCH Mediation (www.marchmediatioin.org) and otherwise linking pro bono attorneys to non-lawyer pro bono mediators.

This is an ambitious plan.  But what engineer designs a bridge to go “almost” across the river.  What thoroughbred horse runs to finish “show.”  Missouri’s Bench and Bar are respected nationwide.  Why plan for less than the best.  Let’s not throw the needy a short rope.

Appendix A:

Timeline

February:  Email discussion of draft proposal.

March 6:  CAFC approve proposal in concept.

March:  

· Working meeting with Mo Bar leadership.  Workout logistics and timeline to make operational 1) on-line registration of pro bono attorneys and 2) on-line match making of pro bono attorneys with needy clients through approved government and private agencies.

· Contact Jim Guest re collaboration with ABA pro bono celebration.

April:  

· Working meeting with Supreme Court leadership to agree on judges role in implementation.

· CAFC develop message talking points for judges and Mo Bar leaders.

· Email to Mo Bar chairs in preparation for May meetings.

May:  Mo Bar Committee meetings.  

· Presentation by Supreme Court and Mo Bar leaders regarding pro bono recruitment and support.

· Each committee should be encouraged to develop CLE programs on resources for pro bono practice and on the advantages of limited scope representation.  The committees on Professionalism, Delivery of Legal Services, Solo and Small Firms and the sections on Family Law and Young Lawyers (others?) should be especially encouraged to action.

June to August:

· Supreme Court circuit visits.

· Information should be provided to local news media regarding the circuit visits and local news media should be invited.

· Email updates to Bar chairs, presidents of local bars and clerks.

September:  

· Mo Bar annual meeting.

· Collaborative forum meeting.

October:  

· Month long recruitment of pro bono attorneys statewide.

· The Chief Justice and President of The Missouri Bar should send a letter to every Missouri attorney encouraging volunteering for pro bono services.  On-line and mail enrollment should be provided.

· Collaboration with ABA Pro bono celebration.

November:

· Announce program to government and private social service agencies

· Public announcements.

· Mo Bar committee meetings.

January 2010:  Program begins operation.

Appendix B

1-800-PRO-BONO

A statewide 800 number similar to the present Mo Bar Lawyer Referral Service would help needy persons locate a pro bono attorney.  

A goal would be to use modern technology to facilitate pro bono attorneys statewide connecting with legally needy persons and to allow volunteers to work from any part of the state seamlessly without brick and mortar structures.

The number should be established and funded by Mo Bar or OSCA.  Calls to the number should be automatically routed to a volunteer screener located anywhere in of the state.  That way volunteers could work from their home, office, school etc.

A paid coordinator would be needed to recruit, train and schedule volunteers.  Grant funding may be available for this.

Volunteer prescreeners should be recruited from law students, paralegals, lawyers around the state.  Training, checklists and tools etc. should be available for volunteers. Volunteers would be scheduled to be available by phone to conduct prescreening interviews of callers.

The prescreening interview should cover the caller’s contact information, financial status (under 150% of federal poverty level) and the general nature of their legal problem.  A template memo of interview would help standardize the process.

Pro bono attorneys statewide would signup on the Mo Bar website in the members only section indicating  their contact information, areas of practice an availability to accept pro bono clients.  This information would be stored in a database searchable by community and areas of practice.  Volunteer prescreeners would access this database through the Mo Bar or OSCA website to identify attorneys in the applicant’s community who practice in the appropriate area who would be available to accept a case currently.  

The prescreener would call the attorney to confirm availability and allow for a conflicts check.  Once an available attorney is identified the information obtained during the prescreening interview would be emailed to the attorney and the applicant would be given contact information to make an appointment with the attorney.

Website registration by needy persons should also be available.  Once registered, similar steps would be followed as in the telephone registration above.

Appendix C

Pro Se Litigation

Interim Feasibility Committee

Report

September 2004
Recommendation #6

 The Circuit and Family Courts should strengthen alliances with state and local bar

associations throughout Missouri to encourage, promote, and support lawyer

referral programs that will link those in need of legal representation to lawyers who

are available to provide some services in family law cases at reasonable or reduced

fees.

Implementation Responsibility - Court, Bar or Both?

Joint responsibility of the courts and bar associations, including local and specialty bars.

Actions and Resources Needed to Implement Recommendation

The initial Joint Commission on Pro Se Litigation came to the conclusion that simply

providing “how to” information to help pro se litigants navigate the court system in

Family Law matters is not necessarily the same as providing meaningful access. Due to

the complexity often associated with family law matters, litigants may learn to fill out the

forms and attain an action sought, but the results could often carry dire future

consequences.

Consequently, litigant education, recommended by the Commission and by this

committee in a separate section of this report, would include significant emphasis on

making the self-represented aware of the rights and responsibilities and possible negative

consequences that could result from proceeding without the advice of a lawyer.

However, this committee concluded that efforts to encourage pro se litigants to seek legal

advice also requires that the court and bar associations develop programs addressing the

key reason most pro se litigants cite for not using a lawyer – the lack of affordable legal

representation services.

Action should be taken by bar associations to expand existing lawyer referral services to

better address the needs of low income litigants, including developing methods for (1)

identifying lawyers who would be willing to provide reduced rate services as an

alternative for low-income pro se litigants and (2) linking these lawyers with pro se

litigants who need legal assistance. As this report is being prepared, The Missouri Bar

Committee on the Delivery of Legal Services is taking action in this area by initiating a

“modest means” effort.

Action should be taken to educate judges and court personnel about resources available at

the lawyer referral services, especially clarifying what type of client these programs are

intended to serve – clients who can pay for legal services, whether at the ordinary or a

discounted rate, as opposed to clients who require pro bono legal assistance.

Action should be taken to explore initiatives for individual circuit courts to develop their

own listing of lawyers who would accept cases at a lower rate and authorize the

publication of their discounted fees in a publication or database accessible at the court.
Parallel action would be needed to address and solve potential court endorsement issues
related to an accessible court publication or database as outlined above.

Action should be taken to assist lawyers in being able to overcome potential malpractice
and/or ethical obstacles when offering unbundled services. The unbundled service option

is often cited as a way to provide more affordable representation for low-income

Missourians. Additional action would be needed by the courts and bar associations at the

policy level regarding risks of endorsement in developing unbundled options.

Anticipated Cost Involved in Implementation

The committee concluded that implementation of these efforts could use existing

resources. The resources could include dissemination of information through a pro se

curriculum at the Judicial and Court Clerk Colleges, dissemination of information

through bar communications vehicles, and education through bar CLE programming, all

at minimal cost.

In addition, these efforts related to this recommendation could be incorporated into other

new resources that may be approved and implemented as part of recommendations in this

report. This would include the delivery of training and information to judges and clerks

through print, Internet, CD-ROM and video technologies and a Web-site clearinghouse. If new training materials were developed (print, Internet, video, Web site clearinghouse,

etc.), additional funding would be required through allocation from the current or future

judicial appropriation or other grant funding sources.

Recommendation # 7

The court system and organized bar should proactively encourage lawyers within

the state to offer pro bono services annually and encourage initiatives to provide

more sources of pro bono legal assistance.

Implementation Responsibility - Court, Bar or Both?

Joint responsibility of the courts and bar associations, with the primary emphasis on

efforts by the bar associations.

Actions and Resources Needed to Implement Recommendation

The Missouri Bar has a longstanding record of encouraging lawyers to provide pro bono
services and encouraging initiatives to provide more sources of pro bono legal assistance.

The Missouri Bar supports an annual effort to recruit lawyers as volunteer attorneys at

Legal Aid offices. The Bar has been at the forefront in developing and supporting new

funding initiatives for Legal Services offices within Missouri. Attention is drawn to those

performing pro bono services through Bar publicity and awards, and the Bar consistently

organizes and supports special projects, such as pro bono projects for military personnel
and in response to natural disasters. Recently, a new effort was initiated to remove

obstacles preventing corporate lawyers from providing pro bono work, and the Bar has

provided support for nonprofit efforts to offer legal help to the poor. Nonetheless, many

of those in need are still unable to get legal assistance.

As a result the Pro Se Feasibility Committee concluded that the following actions should

be initiated or continued to implement this recommendation.

All current efforts and support of pro bono services should continue.

Action should be taken to review and develop better ways to link those in need of pro

bono services with attorneys willing to provide the services. Currently, no list exists
which contains the names of lawyers who are willing to take pro bono cases, with the

exception of the list of lawyers who have volunteered services to handle Legal Aid cases.

However, this list is reserved for clients meeting Legal Aid requirements regarding

income and threatening circumstances.

Action should be taken to identify, review and develop efforts to remove obstacles facing

attorneys who would be interested in providing pro bono work. Recently, The Missouri

Bar has initiated a new effort in this area, related specifically to the obstacles facing the

corporate lawyer.

Action should be taken when possible to develop legislation to remove impediments to

lawyer pro bono services and provide a watchdog function to oppose any proposed

legislation that could negatively impact the ability of lawyers to provide free legal

services. An example would be the recent effort initiated through the Samaritan Center to

remove the risk of malpractice for lawyers performing pro bono services.

Action should be taken to utilize Bar communication vehicles to promote and recognize

pro bono efforts within the legal profession.

Action should be taken to encourage law school efforts to provide pro bono services.

Action should be taken to establish a methodology to continually explore new vehicles to

provide pro bono services, including the consideration of incorporating some CLE

programming focused on the area.

Anticipated Cost Involved in Implementation

For the most part, this recommendation can be implemented at minimal cost, using

current resources of The Missouri Bar. These resources include the work of the Delivery

of Legal Services Committee, and other committees, the legislative development staff,

communication vehicles in place and other staff resources.
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