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JURISDICTIONAL STATEMENT

Jurisdiction of this matter is vested in this Court because on February 13,

2008, the Circuit Court of Cole County granted Respondent James Randall

Cannon, a man convicted in 2001 of sex crimes against his step-child, not only

rights of unsupervised contact with his natural children, but joint legal custody

after declaring Mo. Rev. Stat. § 452.375 unconstitutional. The circuit court

found that the statute would have an impermissible, retrospective application to

Respondent in that the version of § 452.375 in effect when he was convicted did

not preclude awards of custody or unsupervised visitation of children to persons

convicted of such crimes, whereas the version of § 452.375 at the time he filed

his motion to modify the parties’ marriage-dissolution judgment did preclude

such awards. Appellant argued that Respondent should have no more than the

supervised visitation he had been exercising since the divorce and that §

452.375 is constitutional as applied to Respondent because the version of §

452.375 in effect at the time he filed his motion precluded unsupervised

visitation.

This Court has exclusive jurisdiction over this appeal because this case

involves the validity of Mo. Rev. Stat. § 452.375. See MO. CONST., art. V, § 3.
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STATEMENT OF FACTS

Petitioner Susan Randall and Respondent Randall Cannon were married in

June, 1995. (Tr. I 43:5-6). At the time of their marriage, Ms. Randall’s

daughter from another marriage, S.S., was ten years old. (Tr. III 408:7-11).

Respondent had known S.S. since she was around six years old. (Tr. IV

526:25-527:2). Within a year of their marriage, and without Ms. Randall’s

knowledge, Respondent began grooming S.S. for sex. (Tr. III 424:25-425:2; Tr.

V 681-19-25). He would purposely violate appropriate boundaries between him

and S.S., little by little, until he succeeded in committing rape and sodomy on

S.S. by the time she was twelve. (Tr. V 694:2-18; Tr. III 408:16-21). At the

trial herein, S.S. recalled that Respondent would rape and sodomize her in

private while Ms. Randall was occupied elsewhere in the home. (Tr. III 402:5-

17). In order to obtain maximum privacy from others and maximum control of

S.S. while raping and sodomizing her, Respondent would order the other

children of the household — S.S.’s sister, S.R., and the parties’ children who are

the subject of these proceedings, M.C. and A.C. — to go elsewhere within the

home. (Tr. III 405:14-21).

Respondent repeatedly raped and sodomized S.S. from November, 1997,

until he was caught and arrested therefor in July, 1999. (Tr. IV 527:10-15). At
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the time he was caught and arrested, Respondent was preparing to become a

Missouri Highway Patrol officer. (Tr. II 45:2-3). After being caught and

arrested, he denied his crimes to law-enforcement officers and claimed that S.S.

came on to him; however, he later admitted his crimes. (Tr. I 47:4-11; Tr. V

680:18-22).

The parties divorced on December 1, 2000. (L.F. I 14, ¶ 1). Because of

Respondent’s sex crimes committed against S.S., Ms. Randall was awarded sole

legal and physical custody of M.C. and A.C., while Respondent was allowed

supervised visitation only at Ms. Randall’s discretion. (Id. at ¶ 2). The version

of Mo. Rev. Stat. § 452.375.3 in effect at the time Respondent pled guilty

provided, in pertinent part, that

The court shall not award custody of a child to a parent if

such parent has been found guilty of, or pled guilty to, a

felony violation of chapter 566, RSMo, when the child was

the victim . . . .

Mo. Rev. Stat. § 452.375.3 (Cum. Supp. 2001). (Appx. 22). Respondent was

not ordered to pay Ms. Randall child support. (Id.). About one month later,

Respondent was sentenced to serve seven years in prison after pleading guilty to

having repeatedly raped and sodomized S.S.. (Tr. III 294:17-24). Respondent
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admitted specifically to felony violations of Mo. Rev. Stat. §§ 566.032 and

566.062. (Id.).

While in prison, Respondent completed the Missouri Sexual Offenders

Treatment Program ("MOSOP"). (Tr. IV 507:6-13). MOSOP exists basically to

manage sex-offenders and to minimize their risks, rather than provide curative

treatment because there is no cure for sex offenders such as Respondent. (Tr.

IV 563:12-23). The MOSOP recommendation was that Respondent be

supervised in the presence of underage females upon release, without a time

limit thereto. (Tr. IV 508:6-11). After serving four years of his seven-year

prison sentence, Respondent was paroled. (Tr. III 295:11-14). His visitation

with M.C. and A.C. thereafter remained supervised at Ms. Randall’s discretion

because of his having pled guilty to repeatedly raping and sodomizing S.S.. (Tr.

III 324:2-4; 374:20-24). Since being caught and arrested therefor, he has never

been allowed unsupervised contact with the children. (Id.).

On June 8, 2005, the trial court entered a judgment modifying certain terms

of the judgment entered on December 1, 2005. (L.F. I 19-25). The

modification judgment was entered upon the parties’ agreement that the

visitation be supervised by a counselor, Barb Abshier, or as otherwise agreed.

(L.F. I 22). Ms. Randall retained sole legal and physical custody. (Id.).
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Neither the parties’ said agreement nor the trial court’s said judgment addressed

the issue of child support. (L.F. I 19-25). Although the parties also agreed that

the trial court could enter an order requiring counseling, the judgment did not

contain such an order. (Id.). Respondent’s visitation continued supervised. (Tr.

III 296:23-297:9).

On September 18, 2006, Respondent filed his motion to modify the said

judgment of June 8, 2005. (L.F. I 2, 14-18). Respondent alleged that his

visitation should be gradually transformed from supervised to unsupervised

"based on the progress made between Respondent and the minor children and

due to his compliance with all terms of probation and parole, as well as the

rehabilitated courses and counseling that he has completed." (L.F. I 16, ¶ 7.d)).

Respondent also filed with his motion a parenting plan in which he expected

joint legal custody (L.F. I 27) and unsupervised visitation (L.F. I 30-32). He

and his mother claimed that Ms. Randall would not share information with him

about the children’s lives and that Ms. Randall and Respondent do not have the

ability to make joint decisions regarding the children’s health, education, and

welfare. (Tr. III 354:3-6; Tr. II 208:20-201:1). Respondent also expected to

pay Ms. Randall an uncertain amount of child support. (L.F. I 32). The version

of § 452.375.3 in effect on September 18, 2006, provided in pertinent part that
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(1) In any court proceedings relating to custody of a child, the court

shall not award custody or unsupervised visitation of a child to a parent

if such parent or any person residing with such parent has been found

guilty of, or pled guilty to, any of the following offenses when a child

was the victim:

(a) A felony violation of section . . . 566.032, . . 566.062, . . .,

RSMo; . . . .

Mo. Rev. Stat. § 452.375.3 (Cum. Supp. 2006) (rev. H.B. 568, 93d Gen.

Assem., 1st Reg. Sess. (Mo. 2005), eff. August 28, 2005)). (Appx. 18).

Respondent filed a first amended motion on November 9, 2006; however,

there was no substantive amendment other than to allege that it would be in the

best interest of the children that the visitation arrangement be modified. (L.F. I

40-44, ¶ 7.c)). To that, Ms. Randall filed an answer to Respondent’s motion,

together with a counter-motion alleging that child support should be paid by

Respondent and alleging that the supervised visitation not be modified. (L.F. I

50-52). Respondent filed a second amended motion on April 4, 2007, which

contained significant substantive amendments, to wit: that Ms. Randall had

abused and neglected the children; that one of Ms. Randall’s daughters who was

present in the home while Respondent raped and sodomized S.S. was involved
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with the illicit use of drugs while supervising the parties’ children; and that Ms.

Randall has refused to allow contact between Respondent and the children.

(L.F. I 91-93, ¶ 7.a-n)). His parenting plan accompanying said motion proposed

that Respondent assume sole legal and physical custody of the children (L.F. I

97), or, alternatively, that the parties share joint legal custody (L.F. I 100-102).

Said parenting plan also provided that Ms. Randall have visitation (L.F. I 99-

100), or, alternatively, that she have sole physical custody subject to

Respondent’s proposed right of unsupervised visitation (L.F. I 102-104). Said

parenting plan further provided that Respondent pay Ms. Randall child support,

apparently under either alternative scenarios. (L.F. I 104-105).

Barb Abshier in fact acted as a supervisor for Respondent’s visitation from

the date of the entry of the judgment at issue, June 8, 2005, until at least July

22, 2008. (Tr. II 112:16-113:3). Her main function was to ensure the children’s

safety and to protect them. (Tr. I 25:17-21). She also attempted to act as a

mediator concerning visitation and supervision issues. (Tr. I 26:6; Tr. II 113:19-

22). She further was to observe the children’s and Respondent’s behavior. (Tr.

II 113:7-13). She would then provide the guardian ad litem with

recommendations and inform involved therapists of her observations. (Tr. II

113:23-114:1). Ms. Abshier’s stated main concern was the best interest of the

7



children. (Tr. II 114:2-6).

Ms. Abshier believed that the sole impediment to Respondent’s goals of

family therapy and unsupervised contact with the children was Ms. Randall’s

desire to not have anything to do with Respondent, to include counseling. (Tr.

II 163:7-22; 164:25-165:6). This was so because Respondent had repeatedly

raped and sodomized S.S.. (Tr. III 410:20-25; 412:17-20). Because of

Respondent’s crimes, Ms. Randall abhorred the idea of any counseling with him.

(Tr. II 61:24-62:3). She believed "that any reasonable person would have

extreme difficulty in moving past the rape of a child." (Tr. II 24:17-19).

Although Ms. Abshier stated that she understood Ms. Randall’s distrust of

Respondent, she nevertheless believed that Ms. Randall should help Respondent

achieve his goals of family therapy and unsupervised contact because Ms.

Abshier had seen other similarly-situated mothers "buck up their own issues,

buck up their feelings, and get out there and do what they need to do to help

their children through this." (Tr. I 33:18-20, 36:7-10).

Others have been proposed by Respondent as supervisors during his

visitations, one of whom was his mother, Mary Ann Brock. (Tr. III 339:231-

340:5). Ms. Brock is a resident of the state of Massachusetts. (Tr. II 273:6-8).

Ms. Brock believed that Respondent never raped or sodomized S.S., but that
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they had a consensual sexual relationship. (Tr. II 285:24-286:1). Going further,

Ms. Brock stated that S.S. "had sexual affairs with other people in addition to

my child" (Respondent).1 (Tr. II 285:4-8). Respondent believed that other

unfortunate events in his life "allowed" him to repeatedly rape and sodomize

S.S.. (Tr. III 386:13-387:1). Like Respondent, Ms. Brock believes that

Respondent’s repeated rape and sodomy of S.S. were unfortunate things that

happened to Respondent — not S.S.. For example, Respondent stated,

"Everybody that’s in Jeff City that I know that have children know . . . what

happened to me." (Tr. III 369:13-15); and his expert witness stated, "[I]n his

mind he believes obstacles have been placed in his path and in his children’s

path that are unjustified and unreasonable." (Tr. V 656:7-9). Ms. Brock stated,

"And he’s trying to overcome what’s happened in the past." (Tr. II 286:22-23).

At trial, each party presented expert testimony regarding Respondent’s

diagnosis of Axis I pedophilia made in late 1999 at the psychiatric ward at St.

John’s Hospital, after Respondent was caught and arrested. (Tr. IV 517:5-9,

518:13-23; Tr. V 709:13-23). Axis I "is the axis reserved for the major

psychiatric disorders or major mental disorders that occur. They can occur at

1 Respondent was 34 years old at the time of trial and 24 years old when he

began raping and sodomizing S.S. (L.F. I 158).
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any time of life, but they tend to be more severe, just in general, and cause

more disruptions in a person’s life in their ability to get along with others." (Tr.

IV 517:12-17). Although Respondent was also diagnosed with "bipolar disorder

mixed," this was never seen in him until after he was caught and arrested. (Tr.

IV 516:14-19).

Ms. Randall’s expert, Bruce Harry, M.D., is a forensic psychiatrist who has

worked with sex offenders his entire professional career since 1981. (Tr. IV

477:4-12, 483:15-18). Dr. Harry reviewed Respondent’s medical records from

St. John’s and found them to contain reliable medical information on which he

could base his opinions. (Tr. IV 542:1-15). Based on that information,

Respondent appeared to manifest "Cluster B-type" behavior; that is, behavior

which is "erratic and unpredictable and different from time to time and under

different circumstances," including histrionic, narcissistic, anti-social, and

borderline behavior. (Tr. IV 538:7-21). Respondent qualifies for inclusion in

Cluster B because he misrepresented himself "in different circumstances and

under different contexts," where he "was saying one thing, doing something

else." (Id.). Dr. Clark emphatically agreed that Respondent has a history of

manipulative behavior. (Tr. V 699:18-23). Respondent was ultimately

diagnosed as a pedophile. (Tr. IV 542:13-15).
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Dr. Harry has treated hundreds of persons diagnosed with pedophilia. (Tr.

IV 542:16-19). He described pedophilia as a condition wherein a person has a

"preferred sexual interest and arousal to children." (Tr. IV 477:1-12, 481:15-18,

525:18-19). Dr. Harry and Respondent’s expert, David B. Clark, PhD. — a

forensic psychologist who has had very little experience with sex offenders (five

or six) during his career and whom Respondent paid $10,000.00 to testify on his

behalf — agreed that there is no cure for pedophilia. (Tr. IV 526:11-13; Tr. V

590:18-19, 671:6-8, 676:1-5, 684:11-13; 697:16-19).

Dr. Harry testified that pedophilia can be diagnosed by ascertaining three

identifiable criteria. First, that the person "must have, over a period of at least

six months, recurrent, intense, sexually-arousing fantasies, sexual urges or

behaviors involving sexual activity with a pre-pubescent -- or children generally

age 13 years or younger." (Tr. IV 521:25-522:4). Second, "that the person has

acted on these urges or that the urges caused marked distress or interpersonal

difficulty." (Tr. IV 522:5-7). Because Respondent repeatedly raped and

sodomized S.S. for at least 18-20 months, and because he continued to have

sexual thoughts about S.S. after getting caught and arrested, he satisfied both

criteria. (Tr. IV 527:11-528:7, 530:11-12). The third criterion is "that the

person . . . is at least 16 years of age, and at least five years older than the child
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or children in criterion A," but this criterion does not include "individuals in late

adolescence who were involved in an ongoing sexual relationship with a 12 or

13-year-old." (Tr. IV 528:6-19). Respondent met this criterion, as well. (L.F. I

158, showing that he was born on January 26, 1973).

Dr. Clark acknowledged the three diagnostic criteria for pedophilia. (Tr. V.

681:4-9). Dr. Clark indicated that he believed Respondent did not meet the first

criterion only because Respondent reported to him that S.S. was "fully

developed" during the period he raped and sodomized her, although there was

no dispute that S.S. was under the age of age of 13 when Respondent began

such sexual assaults and the criterion does not mention the child’s

developmental stage but only the child’s age. (Tr. V 681:10-18, 700:4-14). He

never inquired of anyone other than Respondent whether S.S. was fully

developed when Respondent began raping and sodomizing her. (Tr. V 681:10-

18). Dr. Clark believed that "those attracted to females usually prefer nine to

ten-year-olds" and that S.S. at that time would have been "pretty old for a

pedophile," even though the criterion’s range is up to age 18. (Tr. V 681:13-16,

682:1-21). Dr. Clark offered no support for this belief. Dr. Clark agreed that

Respondent met the other two criteria for a pedophilia diagnosis. (Tr. V

683:15-21).
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Although Dr. Clark, a psychologist, acknowledged that Respondent was in

fact medically diagnosed as a pedophile by psychiatrists at St. John’s in late

1999, he disagreed that Respondent was accurately diagnosed, at least from a

psychological perspective. (Tr. V 605:18-24, 653:16-654:2). He never inquired

of anyone at St. John’s as to how that diagnosis was made. (Tr. V 684:7-10).

At most, Dr. Clark considered Respondent only a child molester because "[a]

child molester is not automatically a pedophile" in that "[s]ome people who

molest children are primarily attracted to adults." (Tr. V 652:6-11). He

considered Respondent’s "attraction template" to be to adult females. (Id.).

This was because Dr. Clark "didn’t see anything in [St. John’s] file that

supported that diagnosis [pedophilia]," other than "all they knew was that he

sexually molested an underage child." (Tr. V 653:16-654:2 (material in brackets

added)). He does not believe that Respondent can be cured as a child molester.

(Tr. V 691:2-6).

From a further psychological perspective, Dr. Clark did not believe that

there was any need for Respondent’s contacts with M.C. and A.C. to be

supervised. (Tr. V 605-18-24). This was because when Dr. Clark saw

Respondent in late 2004 and 2005, he believed Respondent no longer had any

diagnosable psychological disorder, and although Respondent "was a very
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disturbed fellow for a very long time . . . the history showed that changed

during the incarceration," due to what he learned in MOSOP notwithstanding

MOSOP’s sex-offender-management function and its recommendation that he be

supervised indefinitely in the presence of underage females upon his release.

(Tr. IV 508:6-11; Tr. V 605:4-10, 689:19-23). Dr. Clark believed that

Respondent had "[n]othing beyond a level of distress and frustration and general

anxiety that was pretty much in proportion to the legal situation that he was in,"

and that "he’s okay now." (Tr. V 605:12-15, 652:21). He further stated, "If you

have somebody who molested a child, but is not a pedophile and somebody who

has made the changes in their life like Mr. Cannon has, that’s a much more

positive prognosis for the future," although he also stated that Respondent will

always be a child molester. (Tr. V 655:17-20, 691:2-6).

Dr. Clark relied on what is called a "Static-99" test. (Tr. IV 544:19-20).

The Static-99 is an actuarial study of groups of persons previously convicted of

sex crimes, which study purports to predict percentage risks of re-conviction.

(Tr. IV 545:1-546:7). The study specifically addresses the chances of re-

conviction after plea or trial, and not merely the chances of re-offending. (Tr.

IV 546:18-20). Furthermore, its percentages apply only to groups of persons,

not individuals, although Dr. Clark believed "a person’s score on this test is a

14



meaningful piece of information about their level of risk." (Tr. V 685:14-16,

687:15-17). According to Dr. Clark, Respondent’s result on this test showed a

risk of re-conviction to be at least a 1 in 16 chance, but perhaps at least twice

that (1 in 8) because the test would consider him to have perpetrated incest.

(Tr. IV 552:21-553:1; Tr. V 687:7). Dr. Harry explained, however, that tests

such as Static-99 are meaningless because "they have poor precision on an

individual level and the margins of error are so great. . . ." (Tr. IV 554:24-

555:5). This explanation was based on his years of treatment experience with

sex offenders, including his familiarity with MOSOP’s goals of sex-offender

management in general and Respondent’s records at MOSOP in particular,

which recommended supervision in the presence of underage females upon

release. (Tr. IV 561:19-563:23). It was also based on the fact that there is "no

cure for any sex offender." (Tr. IV 563:20-21).

In addition to Ms. Abshier and Ms. Brock, all of the other witnesses called

by Respondent who had personal knowledge of his post-arrest visitation testified

that Respondent appeared to pose no danger to the children. (Henry Laws, an

associate of Ms. Abshier, Tr. II 92:9-19; William Cannon, Respondent’s brother,

Tr. II 249:14-19; and Shellie Lehmen, William Cannon’s fiancée, Tr. II 269:23-

270:1). No one testified that the parties were able to make joint decisions
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regarding the children’s health, education, and welfare. Respondent

acknowledged that a court order requiring Ms. Randall to share the children’s

information with him would be an option, rather than joint legal custody. (Tr.

III 354:7-12). Respondent even acknowledged that he did not want the court to

seriously consider granting him any custody rights, both because of his sex

crimes against S.S. and because the parties live significantly far from each

other.. (Tr. III 361:9-24). According to Respondent, the only issue in this case

was whether he would have supervised or unsupervised visitation. (Tr. III

361:25-362:6).

Because Respondent’s visitation has always been supervised since he was

caught and arrested for raping and sodomizing S.S., no one has observed

Respondent interact alone with underage females, although there was some

uncertainty as to whether he was left alone with M.C. during one visit

supervised by Ms. Abshier. (Tr. III 324:5-325:7). While the children were

reported to have eventually accepted Respondent’s involvement in their lives

during their supervised visitation, A.C. clearly stated to the guardian ad litem

before trial that he did not want to see Respondent and that he did not care

whether Respondent lived or died. (Tr. III 392:10-13; Tr. V 713:2-13, 714:24-

715:3). A.C. also told Ms. Randall that he wished Respondent were dead. (Tr.
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III 460:20-23). Both children had stated that they did not want to visit

Respondent. (Id.; Tr. III 429:13-15). Based on M.C.’s age and size, the

guardian ad litem recommended that Respondent’s visitation with her continue

supervised; however, despite A.C.’s desire to not see Respondent, the guardian

ad litem nonetheless recommended that Respondent have the opportunity to

exercise unsupervised visitation with A.C. should A.C. so choose. (Tr. V

716:18-718:11). At least part of the guardian ad litem’s recommendation was

based on Respondent’s persistence in litigating this case. (Tr. V 714:16-715:3).

The guardian ad litem made such recommendations under an assumption the

trial court might find § 452.375.3 unconstitutional. (Tr. V 712:19-24).

On February 13, 2008, the trial court entered its judgment. (Appx. 1). The

court found, among other things, that the children "have developed a

relationship with and emotional ties to Respondent," (Appx. 3, ¶ 11); that the

children would become more open to Respondent the further they travelled from

Ms. Randall, (Appx. 3, ¶ 10); that Dr. Clark found nothing wrong with

Respondent, (Appx. 3-4, ¶¶ 14-16); and that there has thus been a substantial

and continuing change of circumstances making the June 8, 2005, judgment

unreasonable. (Appx. 4, ¶ 17). The court found that Respondent "is not a

pedophile;" has "persistently" exercised visitation; has "successfully
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rehabilitated" his relationship with the children; and is "vested" in their lives

such that he should have unsupervised visitation. (Appx. 4, ¶¶ 16-17).

The trial court considered the various factors in § 452.375.2 in making its

findings. (Appx. 4-6, ¶¶ 18 a)-h)). The court found in favor of Respondent

regarding subsection (b), as to the needs of the children for a frequent,

continuing and meaningful relationship for both parents and the ability and

willingness of the parents to actively perform their function for the needs of the

children; and subsection (d), as to which parent is to more likely allow frequent,

continuing and meaningful contact with the other parent. (Appx. 5). The court

found for neither parent as to the other subsections. It also found that the

statements the children made to the guardian ad litem were not credible. (Appx.

6, ¶ 18 h)). It further found that no evidence was presented regarding the

parties’ incomes. (Appx. 6, ¶ 19).

The trial court then ruled that, although § 452.375.3(1) precluded

unsupervised visitation, it was unconstitutional as applied to Respondent because

it "serves to retroactively’ take away Respondent’s fundamental right to

associate with his own children . . . without due process of law." (Appx. 7-8, ¶

20 a)-b)). In opining on the constitutionality of the statute, the court found that,

"When Respondent pled guilty to committing the sexual offenses in 2001, there
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were no statutes in effect that said he could never have unsupervised visitation

with his children. He was provided with no opportunity to be heard . . .

because it occurred without notice after he entered his plea of guilty." (Appx. 8,

¶ 20 b) (emphasis in original)). The court continued, ruling that the statute also

"violates the Equal Protection Clause of the Fifth Amendment of the U.S.

Constitution and Article I, Section 10 of the Missouri Constitution which

requires that similarly situated person [sic.] must be treated similarly." (Appx.

8, ¶ 20 c)). It said, "Specifically, it impinges on Respondent’s fundamental

right to associate with his own children and maintain a relationship with them."

(Id.).

The trial court then awarded Respondent joint legal and physical custody

along with Ms. Randall. (Appx. 9, ¶ 2). It also incorporated a parenting plan

specifying the terms of joint legal and physical custody. (Appx. 11-16). As

part of said parenting plan, the court ordered the parties and the children to

participate in counseling "which encourages and supports therapeutic

rehabilitation of the relationship between all parties and children." (Appx. 12).

It further awarded no child support to be paid by either party. (Appx. 9, ¶ 3).

On February 19, 2008, Ms. Randall filed a motion to amend the judgment

which pointed out that, as a matter of law, § 452.375.3 is not impermissibly
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retrospective as applied to Respondent because the statute already precluded

unsupervised visitation by the time Respondent filed the subject motion to

modify, and because he had never had anything other than supervised visitation

since the parties’ divorce. (L.F. II 308-311). On February 21, 2008, the trial

court denied the motion. (L.F. I 12).

Ms. Randall filed her timely notice of appeal that same day. (L.F. II 329-

30). Upon Ms. Randall’s subsequent motion, this Court issued a stay of the trial

court’s judgment as to custody and visitation, which stay order remains in effect.

(L.F. I 13).
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POINTS RELIED ON

Point I.

The trial court erroneously declared and applied the law in awarding Respondent

joint custody and rights of unsupervised contact with his children based upon its

finding that, due to Respondent’s convictions in 2001 of sex crimes against a

child, Mo. Rev. Stat. § 452.375.3 unconstitutionally denied Respondent due

process and equal protection by retrospectively depriving him of vested rights of

unsupervised contact and custody of his children, because the version of §

452.375.3 in effect at the time Respondent filed his motion to modify did not

retrospectively deprive Respondent of any vested rights regarding his children in

that:

a. Respondent filed his motion to modify after § 452.375.3 was amended

to preclude unsupervised contact and to preclude custody; and

b. prior to filing his motion to modify Respondent had only ever had

nothing more than vested rights of supervised contact and no vested rights

of custody, which rights were not deprived by the amendment of §

452.375.3.

Hoskins v. Box, 54 S.W.3d 736 (Mo. App. W.D. 2001)

State ex rel. Schottel v. Harman, 208 S.W.3d 889 (Mo. 2006)
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Mehra v. Mehra, 819 S.W.2d 351 (Mo. 1991)

Doe v. Phillips, 194 S.W.3d 833 (Mo. 1993)

————————————————————

Point II.

The trial court erred in awarding Respondent joint legal and physical custody

along with rights of unsupervised contact with the children because said award

is not supported by substantial evidence and is against the weight of the

evidence in that:

a. Respondent abandoned his claim for joint legal and physical custody by

admitting that the only issue in this case was whether he would have

supervised or unsupervised visitation;

b. there was no evidence that the parties had a commonality of beliefs

concerning parental decisions and that the parties had the ability to function

as a parental unit in making such decisions; and

c. each of the parties’ respective expert witnesses presented uncontroverted

testimony that Respondent is either an incurable pedophile or an incurable

child molester such that Respondent poses an absolute danger to the

children if he were allowed custody or unsupervised contact.

Krinard v. Westerman, 216 S.W. 938 (Mo. 1919)
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L.J.S. v. F.R.S., 247 S.W.3d 921, 925 (Mo. App. S.D. 2008)

In re Marriage of M.A., 149 S.W.3d 562 (Mo. App. E.D. 2004)
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ARGUMENT

Point I.

The trial court erroneously declared and applied the law in awarding

Respondent joint custody and rights of unsupervised contact with his

children based upon its finding that, due to Respondent’s convictions in

2001 of sex crimes against a child, Mo. Rev. Stat. § 452.375.3

unconstitutionally denied Respondent due process and equal protection by

retrospectively depriving him of vested rights of unsupervised contact and

custody of his children, because the version of § 452.375.3 in effect at the

time Respondent filed his motion to modify did not retrospectively deprive

Respondent of any vested rights regarding his children in that:

a. Respondent filed his motion to modify after § 452.375.3 was

amended to preclude unsupervised contact and to preclude custody;

and

b. prior to filing his motion to modify Respondent had only ever had

nothing more than vested rights of supervised contact and no vested

rights of custody, which rights were not deprived by the amendment of

§ 452.375.3.

————————————————————
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A. Standard of Review.

On review, a trial court’s judgment will be reversed if there is no

substantial evidence to support it, if it is against the weight of the evidence, if it

erroneously declares the law, or if it erroneously applies the law. See Murphy v.

Carron, 536 S.W.2d 30, 32 (Mo. 1976). As to matters of fact, this Court will

generally defer to the trial court. See Wright-Jones v. Johnson, 256 S.W.3d 177,

180 (Mo. App. E.D. 2008).

The interpretation of a statute is purely a question of law, not fact. See

State ex rel. Wolfrum v. Wiesman, 225 S.W.3d 409, 411 (Mo. 2007) (citing

Delta Air Lines, Inc. v. Dir. of Revenue, 908 S.W.2d 353, 355 (Mo. 1995)). As

to questions of law, this Court does not defer to the trial court and reviews its

findings de novo. See Wolfrum v. Wiesman at 411. Although the trial court

found § 452.375.3 unconstitutional, this Court presumes that the legislature

enacts constitutional laws which "will be held otherwise only if they clearly

contravene a constitutional provision." Silcox v. Silcox, 6 S.W.3d 899, 903 (Mo.

1999).

B. Respondent’s vested rights are unaffected by § 452.375.3.

Respondent is an admitted, convicted, and incurable child rapist. His

calculated, deliberate control of S.S. was designed for one thing, and one thing
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only: the satisfaction of his depraved fantasies of sexually exploiting an

innocent, vulnerable child. With such sickening facts in mind, the trial court’s

judgment awarding Respondent joint legal custody and unsupervised visitation is

not merely erroneous but is outrageously so.

Certainly, the parent-child relationship is an " associational right[] . . . of

basic importance in our society’" deserving of due-process protection. In re

Marriage of Kohring, 999 S.W.2d 228, 232 (Mo. 1999) (quoting M.L.B. v.

S.L.J., 519 U.S. 102, 116 (1996)). Based on Respondent’s horrific abuse of

S.S., it is unfortunate that Respondent has any associational rights regarding his

children. Be that as it may, he nonetheless managed to obtain supervised

visitation rights since he was caught and arrested for having repeatedly raped

and sodomized S.S., which rights exist to this day. (Tr. III 324:2-4, 374:20-24;

L.F. I 14, ¶ 2). He has never had any custody rights. (L.F. I 14, ¶ 2; L.F. I

22). The modification judgment of June 8, 2005, was based on the parties’

agreement that visitation continue supervised. (L.F. I 19-25). It has always

been supervised. (Tr. III 296:23-297:9). Section 452.375.3 assures him that he

maintains such rights, which rights are indisputably fundamental rights to

associate with his own children. The trial court’s finding that § 452.375.3

"serves to retroactively’ take away Respondent’s fundamental right to associate
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with his own children" without due process is clear error as a matter of law.

(Appx. 7-8, ¶ 20 a)-c)).

"A retrospective law is: [O]ne which creates a new obligation, imposes a

new duty, or attaches a new disability with respect to transactions or

considerations already past. It must give to something already done a different

effect from that which it had when it transpired.’" State ex rel. Schottel v.

Harman, 208 S.W.3d 889, 892 (Mo. 2006) (citations omitted). "The prohibition

against retrospective laws prevents laws that impair vested rights acquired

under existing laws,’ but no one has a vested right that the law will remain

unchanged.’" Id. (quoting Doe v. Phillips, 194 S.W.3d 833, 850-51 (Mo.

1993)).

" [A] vested right must be something more than a mere expectation based

upon an anticipated continuance of existing law.’" Id. (quoting Doe at 852, and

Fisher v. Reorganized Sch. Dist., 567 S.W.2d 647, 649 (Mo. banc 1978)).

"Furthermore, neither persons nor entities have a vested right in a general rule

of law or legislative policy that would entitle either to insist that a law remain

unchanged.’" Silcox, supra, 6 S.W.3d at 904 (citation omitted). "A statute

which does not take away or impair a vested right’ or impose a new or greater

duty is not unconstitutionally retrospective merely because it relates to prior
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facts or transactions." State Bd. of Reg. for Healing Arts v. Boston, 72, S.W.3d

260, 265-66 (Mo. App. W.D. 2002) (quoting Hoskins v. Box, 54 S.W.3d 736,

739 (Mo. App. W.D. 2001)).

The version of Mo. Rev. Stat. § 452.375.3 in effect at the time Respondent

pled guilty provided, in pertinent part, that

The court shall not award custody of a child to a parent if

such parent has been found guilty of, or pled guilty to, a

felony violation of chapter 566, RSMo, when the child was

the victim . . . .

Mo. Rev. Stat. § 452.375.3 (Cum. Supp. 2001) (emphasis added). (Appx. 22).

Had Respondent sought unsupervised visitation during such time that this

version of § 452.375.3 was in effect, the statute itself would not have prevented

him from obtaining unsupervised visitation because "the child" was not either of

the children at issue but was Ms. Randall’s other child, S.S.. Section §

452.375.3 was amended in 2005 in pertinent part to provide that

(1) In any court proceedings relating to custody of a child, the court

shall not award custody or unsupervised visitation of a child to a parent

if such parent or any person residing with such parent has been found

guilty of, or pled guilty to, any of the following offenses when a child
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was the victim:

(a) A felony violation of section . . . 566.032, . . 566.062, . . .,

RSMo; . . . .

Mo. Rev. Stat. § 452.375.3 (Cum. Supp. 2006) (rev. H.B. 568, 93d Gen.

Assem., 1st Reg. Sess. (Mo. 2005), eff. August 28, 2005)) (emphasis added).

(Appx. 18). Section 452.375.3 has not been amended since, and it was in effect

when Respondent filed his motion to modify herein on September 18, 2006.

(L.F. I 2, 14-18). This Court and Missouri’s appellate courts uniformly hold

that an applicable statute in effect at the time of filing of a cause of action

controls, rather an earlier or later incarnation thereof. See Mehra v. Mehra, 819

S.W.2d 351, 353 (Mo. 1991); Walsh v. Walsh, 184 S.W.3d 156, 157 (Mo. App.

E.D. 2006); Keeran v. Myers, 172 S.W.3d 466, 469 (Mo. App. W.D. 2005);

Hoskins v. Box, supra, 54 S.W.3d at 740; Brown v. Brown, 19 S.W.3d 717, 723

(Mo. App. W.D. 2000); Ross v. Ross, 772 S.W.2d 890, 892 (Mo. App. W.D.

1989); Goldberg v. Goldberg, 691 S.W.2d 312, 315 (Mo. App. E.D. 1985);

Hempe v. Cape, 702 S.W.2d 152, 156 (Mo. App. S.D. 1985); Elliott v. Elliott,

612 S.W.2d 889, 893 (Mo. App. S.D. 1981); L.H.Y. v. J.M.Y., 535 S.W.2d 304,

307 (Mo. App. E.D. 1976); Kanady v. Kanady, 527 S.W.2d 704, 706 (Mo. App.

W.D. 1975). This legal principle applies to motions to modify, which are

29



deemed independent actions. See Hoskins v. Box, Brown v. Brown, Hempe v.

Cape, Elliott v. Elliott, L.H.Y. v. J.M.Y., Kanady v. Kanady, supra (applies to

motions to modify); State ex rel. Dreppard v. Jones, 215 S.W.3d 751, 752 (Mo.

App. E.D. 2007) (motions to modify are independent actions).

In Hoskins v. Box, the Missouri Court of Appeals, Western District, was

faced with an identical set of circumstances wherein the father claimed that the

version of Mo. Rev. Stat. § 452.400 in effect at the time he pled guilty to child

abuse would not have precluded visitation and that the amended statute, if

applied to the time he pled guilty, would retrospectively deny him a vested right

to visitation. Hoskins at 738. The court said

Father’s reasoning is flawed. As noted, supra, a vested right is one that

is "fixed, accrued, settled or absolute." A vested right " must be

something more than a mere expectation based upon an anticipated

continuance of the existing law.’" In order to seek visitation, Father

first had to file a motion to modify. Prior to doing so, the best that can

be said is that Father had a "mere expectation" that he could seek

visitation. And a "mere expectation" is not a vested right.

Hoskins at 740-41 (internal citations omitted).

As in Hoskins, the most that can be said in this case is that Respondent had
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a "mere expectation" that he could seek unsupervised visitation and custody

based upon his anticipated continuance of the law existing at the time he pled

guilty to repeatedly raping and sodomizing S.S.. His "mere expectation" is not a

vested right. Id. He does, however, have an acknowledged, vested right of

supervised visitation, and the statute plainly does not deprive him of that right.

Because his vested rights of visitation are not affected by § 452.375.3, any

rights to due process are not implicated herein.

C. Section 452.375.3 does not deprive Respondent of equal protection.

"All persons are created equal and are entitled to equal rights and

opportunity under the law." MO. CONST., art. I, § 2. "[T]his constitutional

protection, like that in the Fourteenth Amendment . . . requires that laws

operate[ ] on all alike’ and not subject the individual to an arbitrary exercise

of the powers of government.’" Doe v. Phillips, supra, 194 S.W.3d at 845

(citations omitted). "A law may properly treat different groups differently, but it

may not treat similarly situated persons differently unless such differentiation is

adequately justified." Id. "If the law . . . affects a fundamental right,’ a court

must apply strict scrutiny to determine whether the statute is necessary to

accomplish a compelling state interest,’ . . . and whether the chosen method is

narrowly tailored to accomplish that purpose." Id. (citations omitted).

31



The trial court likened Respondent — a convicted child rapist — to the

adult rapist or murderer as support for its contention that § 452.375.3 treats

Respondent and others similarly-situated differently, going so far as to say that,

"A person could be convicted of the murder or rape of an adult or some other

violent crime or even the murder of his or her own child and still be eligible to

receive unsupervised visitation with his or her children." (Appx. 8, ¶ 20 c)).

The trial court missed the mark as to who is similarly-situated to

Respondent. It is the group of those who have sexually assaulted children who

are similarly-situated to Respondent, not the group of adult rapists or murderers.

Without a doubt, "[p]rotecting children is a compelling state interest." Gibson,

et al. v. Brewer, 1996 WL 364795, 18 (Mo. App. W.D., July 2, 1996)

(unreported) (overruled on other grounds, Gibson, et al. v. Brewer, 952 S.W.2d

239 (Mo. 1997)). Child rapists will not be having "visitation" with an adult

rape victim, and they most certainly will not be having visitation with a

murdered child. All similarly-situated child-sex offenders are precluded from

having unsupervised contact. This preclusion is a clear, compelling state interest

in protecting children from sexual assault and is clearly narrowly-tailored to

achieve that result. Respondent is plainly not denied equal protection. By all

accounts as elicited by Respondent, his supervised visitation has been quite
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satisfactory to him. (Tr. V 714:24-715:3). Respondent’s restriction to

supervised visitation could have been avoided had he the simple foresight to

predict that trouble of this sort could befall him should he choose to betray Ms.

Randall’s trust and proceed to repeatedly rape and sodomize S.S..

The Court should reverse the trial court’s judgment and enter a judgment

denying Respondent’s motion to modify.
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Point II.

The trial court erred in awarding Respondent joint legal and physical

custody along with rights of unsupervised contact with the children because

said award is not supported by substantial evidence and is against the

weight of the evidence in that:

a. Respondent abandoned his claim for joint legal and physical custody

by admitting that the only issue in this case was whether he would have

supervised or unsupervised visitation;

b. there was no evidence that the parties had a commonality of beliefs

concerning parental decisions and that the parties had the ability to

function as a parental unit in making such decisions; and

c. each of the parties’ respective expert witnesses presented

uncontroverted testimony that Respondent is either an incurable

pedophile or an incurable child molester such that Respondent poses an

absolute danger to the children if he were allowed custody or

unsupervised contact.

————————————————————

A. Standard of Review.

The standard of review of judgments modifying child custody, visitation,
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and support issues is governed by Murphy v. Carron, supra, 536 S.W.2d at 32.

See Milone v. Duncan, 245 S.W.3d 297, 299 (Mo. App. W.D. 2008). Thus, the

judgment of the trial court will be reversed if there is no substantial evidence to

support it, if it is against the weight of the evidence, if it erroneously declares

the law, or if it erroneously applies the law. See Murphy v. Carron, 536 S.W.2d

at 32. This Court will presume that the trial court considered the best interest of

the children in issuing its decision, and this Court will reverse the decision only

if it is "firmly convinced that the welfare and best interests of the children

require otherwise." Durbin v. Durbin, 226 S.W.3d 876, 879 (Mo. App. W.D.

2007) (citation omitted).

B. Respondent abandoned his claims for joint legal and physical custody.

Even without the foregoing analysis regarding the fact that § 452.375 does

not affect Respondent’s vested rights, Respondent acknowledged that he did not

want the court to seriously consider granting him any custody rights, both

because of his sex crimes against S.S. and because the parties live significantly

far from each other. (Tr. III 361:9-24). He admitted that the only issue in this

case was whether he would have supervised or unsupervised visitation. (Tr. III

361:25-362:6). His own admission clearly constitutes an express abandonment

of his claims for any custody rights, and issues expressly abandoned at trial
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cannot form the basis for a trial court’s judgment. See Krinard v. Westerman,

216 S.W. 938, 940 (Mo. 1919); Stiens v. Stiens, 231 S.W.3d 195, 198-99 (Mo.

App. W.D. 2007); Strauss v. Hotel Continental Co. Inc., 610 S.W.2d 109, 112

(Mo. App. W.D. 1980). On this issue alone, the Court should reverse the trial

court’s judgment awarding Respondent joint legal and physical custody.

C. There was no evidence to support an award of joint legal custody.

Notwithstanding Respondent’s abandonment of his claim for joint legal

custody, the trial court had no evidence before it to support an award of joint

legal custody to Respondent, much less substantial evidence thereof.

"Imperative to the best interests of the child in a joint custody arrangement are

[t]he commonality of beliefs concerning parental decisions and the ability of

parents to cooperate and function as a parental unit.’" L.J.S. v. F.R.S., 247

S.W.3d 921, 925 (Mo. App. S.D. 2008) (quoting Mehra v. Mehra, supra, 819

S.W.2d at 353). "If the parties are unable to communicate or cooperate and

cannot make shared decisions concerning their children’s welfare, joint legal

custody is inappropriate." L.J.S. at 925.

Here, the only evidence touching on the subject of joint legal custody was

that neither party could effectively cooperate in this regard. Respondent and his

mother claimed that Ms. Randall would not share information with him about
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the children’s lives and that Ms. Randall and Respondent do not have the ability

to make joint decisions regarding the children’s health, education, and welfare.

(Tr. III 354:3-6; Tr. II 208:20-201:1). No one testified that the parties were able

to make such decisions jointly. Moreover, Respondent acknowledged that a

court order requiring Ms. Randall to share the children’s information with him

would be an option, rather than joint legal custody. (Tr. III 354:7-12).

"Joint legal custody is not always or necessarily inappropriate merely

because there is some level of personal tension and hostility between the former

spouses, provided that there is substantial evidence that despite this acrimony

the parties nonetheless have the ability and willingness to fundamentally

cooperate in making decisions concerning their child’s upbringing." In re

Marriage of M.A., 149 S.W.3d 562, 596 (Mo. App. E.D. 2004) (citations

omitted). Without any evidence of a commonality of beliefs concerning parental

decisions and the ability of the parties to cooperate and function as a parental

unit, no award of joint legal custody can ever be appropriate. M.A. at 570 ("If

the record is devoid of such evidence, it is error for the trial court to award joint

legal custody.").

Based on the foregoing, this Court should reverse the trial court’s award of

joint legal custody.
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D. Respondent is a danger to children because he is either an incurable

pedophile or an incurable child molester.

Considering Respondent’s abandonment of his claim to custody, and in

keeping with this state’s compelling interest in protecting children, Respondent

must not be allowed joint physical custody — at least that which contemplates

unsupervised contact — because he is incurable as either a pedophile or a child

molester. Both experts who testified at trial, Drs. Harry and Clark, attested so.

(Tr. IV 563:12-23; Tr. V 684:11-13; 691:2-6, 697:16-19).

Both experts also testified that Respondent met each of the criteria for a

diagnosis of pedophilia, even though Dr. Clark attempted to qualify the

diagnosis as to criterion one with an unsupported reference to S.S. being "pretty

old for a pedophile." (Tr. IV 521:25-522:7, 527:11-528:7, 530:11-12, 528:6-19;

Tr. V. 681:4-18, 682:1-21, 700:4-14). Dr. Clark agreed without qualification

that Respondent met the other two criteria for a pedophilia diagnosis. (Tr. V

683:15-21). Both experts testified that pedophilia is incurable. (Tr. IV 563:12-

23; Tr. V 684:11-13). The trial court’s finding that Respondent is not a

pedophile is wholly against the weight of the evidence.

Assuming arguendo that Respondent’s expert, Dr. Clark, did not consider

Respondent a pedophile, he considered Respondent to be at least a child
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molester, stating that, "A child molester is not automatically a pedophile" in that

"[s]ome people who molest children are primarily attracted to adults." (Tr. V

652:6-11). While Dr. Clark may have believed Respondent’s "attraction

template" to be to adult females — contradicting his acknowledgment that

Respondent fit all the criteria for a diagnosis of pedophilia and ignoring the

medical diagnosis of the same at St. John’s — he also believed that child

molesters cannot be cured. (Tr. V 652:6-11, 691:2-6). The trial court’s

judgment makes no acknowledgment whatsoever about Respondent’s

identification as a child molester, which identification would obviously be

critical to any award of unsupervised visitation rights. Being an incurable child

molester, alone, would be sufficient to warrant denying Respondent

unsupervised contact, and the trial court’s judgment awarding him such contact

is wholly without substantial evidence in this regard.

In the context of considering whether to extend unsupervised visitation

rights to a convicted child rapist, there is no meaningful distinction to be made

between a pedophile and a child molester where neither condition can be cured.

In fact, any attempt to have distinguished the two conditions for the purpose of

showing Respondent’s fitness to exercise unsupervised visitation is clearly

absurd. Much ado was made about Respondent not posing a danger to the
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children during his supervised visitation. (Tr. II 92:9-19; 249:14-19; 269:23-

270:1). Respondent’s mother, Mary Ann Brock, took such ado to the highest

heights of absurdity by alleging that S.S. had an "affair" with Respondent and

that S.S. in fact was sexually exploiting Ms. Brock’s child, Respondent. (Tr. II

285:4-8).

No one has observed Respondent interact alone with underage females since

he was caught and arrested for repeatedly raping and sodomizing S.S..

Supervised visitation, if any, is the lone available option for Respondent under

the instant circumstances because he is either an incurable pedophile or an

incurable child molester. His "persistence" herein may very well be in again

attaining his demonstrated goals of raping and sodomizing little girls. After all,

the last time he was left alone with an underage female, the little girl was

isolated and controlled by Respondent for the sole purpose of subjecting her to

the depths of his lewd, lascivious depravity. Out of an abundance of caution

regarding the children’s best interest, this Court should not give Respondent the

opportunity to "allow" this again. (Tr. III 386:13-387:1). The trial court’s

judgment granting Respondent joint physical custody and unsupervised visitation

rights must be reversed.
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CONCLUSION

As a matter of law, § 452.375.3 is constitutional as applied to Respondent

because Respondent was only ever entitled to nothing more than supervised

visitation with his children, and the policy of precluding unsupervised visitation

to those convicted of sex crimes against children evinces a compelling state

interest in protecting children from harm. Furthermore, notwithstanding

Respondent having expressly abandoned his claim for any custody rights, the

judgment awarding him joint legal and physical custody with unsupervised

visitation rights is without substantial evidence and is against the weight of the

evidence in that the parties cannot jointly make parental decisions and

Respondent presents an incurable threat to children being free from sexual

assualt. The trial court’s judgment in its entirety must be reversed, and the

Court should direct the trial court to enter an order denying Respondent’s

motion to modify.
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