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JURISDICTIONAL STATEMENT
Appellant appealsfrom ajudgment of the Boone County Circuit Court
dismissing his Rule 29.15 motion asuntimely. Appellant filed thismotion seeking
to vacate hisconviction for tampering with amotor vehicle, for which hewasfined
$5000. The sentencing court suspended all but $500 of the fine and placed Appellant
on probation for fiveyears. Following a decision by the Missouri Court of Appeals,
Western District affirming the dismissal of Appellant’smotion, thisCourt ordered
transfer of thisappeal. Therefore, jurisdiction liesin thisCourt. Mo. CONST. art. V,

8 10; Rule 83.04.



STATEMENT OF FACTS

After ajury trial, Appellant was convicted in Boone County Circuit Court
under 8 569.080.1(2), RSMo 2000, for the Class C felony of tampering with a motor
vehicle under (L.F. 6, 23-24; PCR L.F. 4).> On March 19, 2001, the sentencing court
fined Appellant $5000, but suspended all but $500 of that fine and placed Appellant
on supervised probation for five yearswith conditions(L.F. 23-24; PCR L.F. 4).

On March 29, 2001, Appellant filed an appeal from this conviction to the
Missouri Court of Appeals, Western District (L.F. 4, 27; PCR L.F. 16). But on
November 16, 2001, Appellant filed a motion voluntarily dismissing hisdir ect
appeal (PCR L.F. 16). On November 20, 2001, the court of appealsissued its
mandate dismissing Appellant’sappeal (PCR L.F. 16).

Sixty-four daysafter that mandate wasissued, on January 23, 2002, Appellant
filed in Boone County Circuit Court a pro se motion under Rule 29.15 seeking to

vacate his conviction and sentence (PCR L.F. 1, 4-9). Appellant’smotion alleged that

“L.F.” referstothelegal filein Appellant’sdirect appeal (No. WD59820),
which helater voluntarily dismissed. “PCR L.F.” referstothelegal filein this

appeal from the dismissal of Appellant’s Rule 29.15 motion.



thetrial court refused to permit certain testimony and that histrial counsel was
ineffective for not interviewing witnesses and not objecting (PCR L.F. 5-6). The
motion court dismissed Appellant’s Rule 29.15 motion because Appellant had never
been “incarcerated” in the Department of Corrections(PCR L.F. 2, 14). Thecourt of
appeals affirmed the motion court’sjudgment dismissing the motion on the ground
that Appellant was precluded from filing a Rule 29.15 motion because he was

sentenced only to pay afineand, thus, had never been “incar cerated.”



ARGUMENT

Themotion court’sjudgment dismissing Appellant’s Rule 29.15 motion was
not clearly erroneous because Appellant was precluded from filing a Rule 29.15
motion in that thisrulerequired that the motion befiled within ninety days after the
issuance of the mandate affirming the conviction, or, if no appeal wasfiled, within
ninety days after the individual’sdelivery to the custody of the Department of
Corrections; and, Appellant voluntarily dismissed the appeal of hiscriminal
conviction before a decision on the meritsand hewas never delivered to the custody
of the Department of Corrections asaresult of thisconviction.

Theissue hereiswhether the motion court’sdismissal of Appellant’sRule
29.15 motion was clearly erroneous. Appellant, who was never delivered tothe
custody of the Department of Corrections, forfeited hisright to proceed under Rule
29.15 when hevoluntarily dismissed the appeal of hiscriminal conviction beforeit
was consider ed on the merits. Because no mandate wasissued affirming Appellant’s
conviction, and because Appellant, who was sentenced only to a fine and probation,
was never delivered to the custody of the Department of Corrections, he was
precluded from filing a Rule 29.15 motion under the plain language of that rule.
A. Standard of Review

Appellatereview of the denial of a post-conviction motion islimited to a
determination of whether the findings of fact and conclusions of law issued by the

hearing court are*”clearly erroneous.” Morrow v. State, 21 S\W.3d 819, 822 (Mo.
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banc 2000), cert. denied, 531 U.S. 1171 (2001); Rule 29.15. Findingsand conclusions
are“clearly erroneous” only if after areview of theentirerecord thecourt isleft
with the definite and firm impression that a mistake hasbeen made. 1d.; Statev.
Taylor, 929 SW.2d 209, 224 (M o. banc 1996), cert denied, 519 U.S. 1152 (1997).
Thiscaseturnson thelanguage of Rule 29.15. “In interpreting Rule 29.15,
‘the same standards asthose used in the construction of statutes isused. The
appellate court’sroleis‘to ascertain theintent of the framersof therulefrom the
language used, and to give effect to that intent. To do so, thewordsof theruleare
considered in their plain and ordinary meaning.”” Bittick v. State, 105 S.W.2d 498,
503-04 (Mo. App. W.D. 2003) (citation omitted).
B. ThePlain Language of Rule 29.15 Precluded Appellant’s M otion
Rule 29.15, asit read when Appellant was sentenced, provided a different
deadlinefor thefiling of the motion depending on whether the underlying conviction
was appealed:
If an appeal of thejudgment or sentence sought to be vacated, set aside, or
corrected wastaken, the motion shall befiled within ninety days after the date
the mandate of the appellate court isissued affirming such judgment and
sentence. |f no appeal of such judgment or sentence wastaken, the motion
shall befiled within ninety days of the datethe person isdelivered to the

custody of the department of corrections.



Rule29.15(b)? “Failureto filea motion within thetime provided by . .. Rule 29.15
shall constitute a complete waiver of any right to proceed under ... Rule29.15and a
completewaiver of any claim that could beraised in amotion filed” under thisrule.
Id.

Because Appellant appealed his conviction, his Rule 29.15 motion was
required to befiled within ninety days after the datethe court of appealsissued its
mandate affirming Appellant’sjudgment and sentence. But Appellant elected not to
proceed with hisappeal and instead voluntarily dismissed it. By doing so, Appellant
prevented the court of appealsfrom deciding hisappeal on the meritsand issuing a

decision either affirming or reversing hisconviction and sentence.

*The completetext of Rule 29.15 asit existed when Appellant was sentenced is
contained in the Appendix, pp. A1-A3. Effective January 1, 2003, thefiling deadline
was extended to 180 days from the date the per son was deliver ed to the custody of the

Department of Correctionsif no appeal wasfiled.



Appellant arguesthat hismotion wastimely filed because hefiled it within
ninety days after the court of appealsissued its mandate in hisdirect appeal.
Although thisisfacially correct, it begsthe question presented in thiscase. To be
timely, the motion wasrequired to befiled within ninety days after the appellate
court issued its mandate “ affirming” the judgment and sentence. The mandateissued
by the appellate court in thiscase did not “affirm” Appellant’sjudgment and
sentence, but simply ordered that hisappeal be dismissed in accordance with the
motion for voluntary dismissal hefiled.?

Appellant’sreliance on Statev. Kelly, 966 SW.2d 382 (Mo. App. E.D. 1998), in
support of hisargument ismisplaced. In Kelly, the court held that Rule 29.15
precluded a defendant from filing a motion to recall the mandate on the ground of
ineffective assistance of appellate counsel in a case in which the court of appeals had
dismissed hisdirect appeal for failuretofiletherecord on appeal. 1d.at 383. In
dictum, it noted that a Rule 29.15 motion wastimely if filed within ninety days after
the appellate court issued itsmandate. 1d. at 385. But thelanguage of Rule 29.15
considered in Kelly had been amended by the time Appellant was sentenced. Before
the amendment, therule simply provided that if the conviction was appealed, the
motion was required to “befiled within ninety days after the date the mandate of the

appellatecourt isissued.” Rule29.15 (eff. Jan.1, 1996). Thus, thedistinction

*Appendix, p. A7.
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between simply issuing a mandate and issuing a mandate affirming the judgment and

sentence was not at issuein Kelly.*

*The July 1, 2000, amendment to Rule 29.15(b) established thefiling deadline
at ninety days from issuance of the mandate affirming the conviction and added a new
provision concer ning casesin which the appellate court remanded the case for entry
of anew judgment or sentence. Thisamendment was appar ently intended to avoid
the situation described by the court in Kellyin which a defendant wasforced tofile
successive Rule 29.15 motionsin casesin which a mandate wasissued either
dismissing the case or remanding it for a new judgment or sentence, and in which

the appeal was later reinstated or a subsequent appeal of the new judgment or
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sentence wasfiled, resulting in theissuance of yet another mandate. See Kelly, 966

S.W.2d at 385.
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A mandate dismissing an appeal, whether voluntary or otherwise, and a
mandate affirming thetrial court’sjudgment and sentence ar e entirely different.
Missouri law recognizes a distinction between an appellate court dismissing a case
and affirming ajudgment. For example, 8 512.160 providesthat appellate courts
may awar d damagesto a respondent “upon the affirmance of any judgment or order,
or upon the dismissal of any case.” Section 512.160.4, RSMo 2000. Thisdistinction
has also been recognized by the courts. In West v. Spencer, 141 SW. 586, 238 M 0. 65
(Mo. 1911), the court addressed a motion to dismissthe appeal filed in acasein
which it later affirmed thetrial court’sjudgment. The court acknowledged a
distinction between these two remedies by holding that it could not simultaneously
dismissthe appeal and affirm the judgment:

Even if that motion [to dismissthe appeal] wer e found well taken, we cannot

very well both dismissand affirm. That coursewould be a novel and wild

exuberance of judicial power.
141 SW. at 588. See also Sechrist v. Hufty Rock Asphalt Co., 59 S.W.2d 767, 768 (Spr.
1933) (suggesting that a motion to dismiss, rather than a motion to affirm the
judgment, should have been filed when the appellant failed to perfect its appeal).

Because Appellant filed an appeal but later voluntarily dismissed it, he was
precluded from filing a Rule 29.15 motion because the court of appealsissued no
mandate affirming hisjudgment and sentence. Appellant’sRule 29.15 motion,
though filed sixty-four days after the court of appealsissued its mandate dismissing

13



Appellant’sappeal, was, therefor e, properly dismissed. Appellant forfeited his
opportunity to proceed under Rule 29.15 by voluntarily dismissing hisdirect appeal.
The motion court, aswell asthe court of appeals, held that Appellant was
precluded from filing a Rule 29.15 motion because he was never “incar cerated.”
Appellant, both in hisbrief and pro se Rule 29.15 motion, concedes that he was never
incar cerated for thisconviction and that the ninety-day deadline for individualswho
have been delivered to the custody of the department of corrections does not apply to
him because he appealed his conviction. Appellant’sBrief, p. 11; Appendix, p. A8?>
Thisposition is supported by the expresslanguage of Rule 29.15(b), which provides
that this ninety-day deadline appliesonly to individualswho did not appeal their
convictions. Seealso Jackson v. State, 876 SW.2d 1, 1 (Mo. App. W.D. 1994).
Moreover, thisCourt, in construing the phrase“ deliver ed to the custody of
the Department of Corrections’ contained in Rule 24.035, has held that it requires
actual physical delivery and does not apply to an individual who has merely been
placed on probation. See Thomasv. State, 808 S.W.2d 364, 365 (M o. banc 1991); see

also Searcy

>Curiously, Appellant’s pro se motion also statesthat he never appealed his

conviction (Appendix, p. A9).
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v. State, 103 S.W.3d 201 (Mo. App. W.D. 2003). Appellant, however, was precluded
from filing atimely Rule 29.15 motion by voluntarily dismissing hisdirect appeal
beforethe court of appeals had an opportunity to decide the case on the meritsand
issue a mandate either affirming or reversing hisconviction. Finally, Appellant was
precluded from proceeding under the ninety-day delivery-to-custody deadline
because he was never physically delivered to the Department of Correctionsasa
result of hisconviction.

Appellant complainsthat the western district’sholding that only incar cer ated
individuals have standing to file Rule 29.15 motions conflicts with the eastern
district’sholdingin Geiler v. State, 866 S.W.2d 863 (Mo. App. E.D. 1994), in which
the court stated that the language of Rule 29.15 appliesto a person convicted of a
felony without regard to the penalty imposed. Although the plain language of the
rulesupportsthecourt’s statement in Geiler, the defendant in that case, who was
sentenced only to afine, did not dismissthedirect appeal from his conviction.

Appellant potentially had the opportunity to proceed under Rule 29.15
because he appealed hisconviction. But hewas precluded from doing so when he
voluntarily dismissed hisappeal. Thiswasnot an issuein Geller, becausethe
defendant did not dismiss hisdirect appeal. In fact, Geiler involvesthe simultaneous
appeal of both the defendant’ s conviction and the denial of hisRule 29.15 motion. 1d.

at 864. When Geiler was decided, thefiling deadline under Rule 29.15 was either
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thirty daysfrom thedatethetranscript wasfiled in the appellate court if adirect
appeal wasfiled, or ninety daysfrom delivery to the custody of the Department of
Correctionsif no appeal wasfiled. Rule29.15(b) (eff. Jan. 1, 1988).° If the defendant
in Geiler, who was sentenced only to a fine, had dismissed hisdirect appeal before
thetranscript wasfiled, then he, just like Appellant, would have been precluded from
proceeding under Rule 29.15.

Thewestern district’s statement that only incar cerated individuals may file
motionsunder Rule 29.15istrueinsofar asthoseindividuals have either not
appealed their convictionsor have dismissed their direct appeal beforeit isdecided
on themerits. The court of appeals apparently considered Appellant’s dismissal of
hisdirect appeal asif he had never filed oneat all.

Consequently, Appellant, by hisown hand and the plain language of Rule
29.15, was precluded from filing amotion under that rule. Hisability to timely file

amotion and proceed under that rule was extinguished when he voluntarily

®When Geiler was decided, Rule 29.15(b) provided, in part: “I1f an appeal of
the judgment sought to be vacated, set aside or corrected wastaken, the motion shall
befiled within thirty days after thefiling of the transcript in the appeal pursuant to
Rule 30.04. If noappeal of such judgment wastaken, the motion shall be filed within
ninety days of the date the person isdelivered to the custody of the department of

corrections.”
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dismissed hisdirect appeal beforethe court of appealsdecided it on the merits.
Because he was sentenced only to afineand a term of probation and wasthus never
delivered to the custody of the department of corrections, he was precluded from
filing a Rule 29.15 motion.

Appéllant isnot uniquein thisregard. Thedeadlinesfor filing a post-
conviction motion under Rule 24.035, relating to felony guilty pleas, areidentical to
those contained in Rule 29.15. Rule 24.035(b). In several cases, the courts have held
that individualswho have pleaded guilty to felonies, but who wer e never delivered to
the custody of the Department of Corrections, do not have standing to file Rule
24.035 motions. See McGowan v. State, 949 SW.2d 657 (Mo. App. S.D. 1997)
(individual sentenced to county jail, but later delivered to the Department of
Correctionsto servea concurrent sentence on an unrelated conviction, was
precluded from filing a Rule 24.035 motion); Barnav. State, 918 SW.2d 417 (Mo.
App. E.D. 1996) (individual who wasimmediately sent to Floridato serve sentences
imposed by that state following a guilty pleain a Missouri court was precluded from
filing a Rule 24.035 motion because he was never delivered to the Missouri
Department of Corrections); Johnston v. State, 833 S.W.2d 451 (Mo. App. S.D. 1992)
(individual was precluded from filing a Rule 24.035 motion when he was
immediately delivered to Oklahoma authoritiesto serve an unrelated sentence and

had never been delivered to the custody of the Missouri Department of Corrections).
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CONCLUSION
Thetrial court did not clearly err in dismissing Appellant’s Rule 29.15
motion, and itsjudgment should be affirmed.
Respectfully submitted,
JEREMIAH W. (JAY) NIXON
ATTORNEY GENERAL

EVAN J. BUCHHEIM
Assistant Attorney General
Missouri Bar No. 35661

Broadway State Office Building
Post Office Box 899

Jefferson City, Missouri 65102
(573) 751-3321

ATTORNEYSFOR RESPONDENT
STATE OF MISSOURI
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