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STATEMENT OF FACTS  

 Appellan t  David Liber ty appea ls from his convict ion  and sen tence on  

one count  of  the cla ss B felony of promot ing ch ild pornography in  the fir st  

degree, sect ion  573.025, RSMo 2000; and eight  counts of the class C felony of 

possession  of ch ild pornography, sect ion  573.037, RSMo Cum. Supp. 2004 .
1
  

(L.F . 91-94, 97-98).  Appellan t  waived h is r igh t  to t r ia l by a  ju ry and was 

t r ied on  J u ly 27-28, 2009 by J udge Owens Lee Hull.  (L.F . 11, 12, 61-62).  

Appellan t  contest s t he sufficiency of the evidence to suppor t  h is convict ion  for  

promot ing ch ild pornography and h is convict ion  on  six of the eight  counts of 

possession  of ch ild pornography.  Viewed in  the ligh t  most  favorable to the 

verdict , t he evidence a t  t r ia l showed: 

 In  2007, a  volunteer  for  the Wikisposure Project , which  is dedica ted to 

post ing the rea l life ident it ies of on line pedophile act ivist s, began  monitor ing 

a  websit e ca lled “boymoment .com.”  (Tr . 22-23).  The volunteer , Michelle 

Weller , discovered tha t  “boymoment .com” was “a  very graphic website” where 

men ta lked about  sex with  young boys.  (Tr . 23).  While mon itor ing the 

website, Weller  saw posts from someone with  the user  name of “DDLIBNKC.”  

                                         
1
  The enhanced class C felony charge was based on  Appellan t ‟s pr ior  

offender  sta tus due to a  2002 guilty plea  to a  cha rge of possession  of ch ild 

pornography.  (L.F . 76-79, 86).  § 573.037.2, RSMo Cum. Supp. 2004.   
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(Tr . 25).  Weller  began  saving screenshots of some of the posts tha t  conta ined 

ident ifying informat ion  abou t  “DDLIBNKC” or  in forma t ion  about  h is sexua l 

contact  with  ch ildren .  (Tr . 27, 28).   

 The post s sta t ed tha t  “DDLIBNKC” lived in  the Show-Me Sta te and 

tha t  he was born  on  J u ly 27, 1959.  (Tr . 30).  The posts a lso sta ted tha t  he 

was pr imar ily a t t racted to boys between the ages of four  and ten , bu t  

somet imes would be a t t racted to boys as old as eleven  or  twelve.  (Tr . 30).   

“DDLIBNKC” a lso sta ted tha t  h is screen  name represented h is in it ia ls.
2
  (Tr . 

32).  In  other  posts, “DDLIBNKC” sa id tha t  he worked in  const ruct ion , tha t  

he lived in  h is mother ‟s home in  a  small town near  a  big city, tha t  h is mother  

worked in  law enforcement , and tha t  he liked to go to a rea  fest iva ls to take 

pictures of young boys.
3
  (Tr . 39, 43, 49, 52).  “DDLIBNKC” a lso ta lked in  the 

posts about  t reasures tha t  he wou ld remember  for  the rest  of h is life.  (Tr . 

34).  They included a  sock puppet  tha t  he kept  on  the dashboard of h is 

                                         
2
  Appellan t ‟s fu ll name is David Dela ine Liber ty, h is da te of bir th  is J u ly 

27, 1959, and he lived nor th  of Kansas City, in  Parkville.  (Tr . 92-93, 111; 

L.F . 91). 

3
  At  the t ime Appellan t  was a r rested, police confirmed tha t  he worked in  

const ruct ion  sit e-cleanup and tha t  he lived with  h is mother , who was 

employed by the Pa rkville Police Depar tment .  (Tr . 92, 94-95, 102, 122-23). 
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vehicle, a  framed handpr in t  with  a  kindergar ten  pictur e of a  boy who was 

refer red to as “My J [],” a  casset te t ape of “J []” singing, and a  handmade book 

tha t  was drawn by another  young boy.  (Tr . 34).  “J []” was ment ioned in  

numerous posts.  (Tr . 43, 46).  Also men t ioned was a  five-year -old tha t  

“DDLIBNKC” videotaped who lived across the st reet  and who “DDLIBNKC” 

ca lled “Li‟l Hercu les.”  (Tr . 51).   

Some of the posts a lso descr ibed a  photo-shar ing website ca lled 

“IMGSRC.RU” tha t  pedophiles use to share photos.  (Tr . 54).  Weller  followed 

a  link to tha t  websit e and found tha t  “DDLIBNKC” had an  account  there.  

(Tr . 54-55).  Weller  found pictures posted under  tha t  accoun t  tha t  

cor responded to some of the informat ion  conta ined in  the post ings made on  

“boymoment .com.”  (Tr . 56-58). 

The Western  Missour i Cyber  Cr imes Task Force was eventua lly asked 

to invest iga te “DDLIBNKC‟s” post ings on  “boymoment .com.”  (Tr . 71-72).  

Detect ive J eremiah  Filion  took screen  shots of severa l of those post ings and 

saved them to a  compact  disc.  (Tr . 73).  One of the post s tha t  Detect ive F ilion  

saved refer red to “DDLIBNKC” looking out  a  window with  binoculars a t  a  

boy playing in  the neighborhood.  (Tr . 77).  Another  post  sta ted tha t  

“DDLIBNKC” was employed as a  home builder .  (Tr . 84).  Yet  another  post  

refer red to a  diaper  fet ish  – sta t ing tha t  someone wear ing a  diaper  is 

a t t ract ive and expressing a  preference for  bigger  and th icker  diapers on  boys.  
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(Tr . 86).  Detect ive F ilion  a lso found another  post  where “DDLIBNKC” ta lked 

about  owning an  HP Pavilion  DV9000 laptop computer .  (Tr . 88).   

Detect ive F ilion  obta ined a  search  warran t  for  the house in  Parkville 

where Appellan t  lived with  h is mother .  (Tr . 92, 94, 125).  Appellan t  was 

present  when the warran t  was served.  (Tr . 92-93, 111-12).  A note with  the 

name “boymoment .com” wr it ten  on  it  was  found inside the house.  (Tr . 95).  

Severa l drawings tha t  appeared to have been  done by a  ch ild were found on  a  

wall, a long with  papers and school awards given  to a  ch ild.  (Tr . 96-97).  One 

cer t ifica t e conta ined the name “J [].”
4
  (Tr . 98).  Var ious photographs of a  

young boy were a lso found in  the room.  (Tr . 99-101).  A display case 

conta ined wha t  appeared to be a r rowheads or  rocks tha t  were a r ranged to 

spell ou t  “J [] Rocks.”  (Tr . 97).  The name “J []” was pr in ted on  a  piece of paper  

on  top of a  table.  (Tr . 97).  A videotape of a  movie en t it led “Li‟l Hercules” was 

a lso found in  the house.  (Tr . 118).   

A digita l video camcorder  was found in  Appellan t ‟s bedroom.  (Tr . 130-

31).  A handwr it ten  let ter  tha t  made reference to “J []”‟ was a lso found in  the 

bedroom.  (Tr . 134).  Litera ture for  an  HP Pavilion  DV9000 laptop computer  

                                         
4
  The name on  the cer t ifica te and the other  it ems found in  the room was 

the same fir st  name descr ibed in  the posts on  “boymoment .com.” 
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was found in  the living room, a long with  a  box bear ing the name “Olympus.”  

(Tr . 118-19).  A pa ir  of binocu lars was found in  the ba throom. (Tr . 126-27). 

A second warran t  was obta ined to search  Appellan t ‟s pick-up t ruck.  

(Tr . 93, 112).  Officers found an  HP Pavilion  DV9000 laptop inside the t ruck.  

(Tr . 88-89).  They a lso found a  sock puppet  on  the dashboard.  (Tr . 116).  

After  Appellan t  was a r rested, a  pawn shop employee ca lled the police to 

repor t  tha t  someone had recent ly pawned an  Olympus digita l camera .  (Tr . 

102).  A photo a r ray was shown to the pawn shop owner , and police r ecovered 

the camera .  (Tr . 103, 105).  The camera  and the laptop computer  were taken  

to a  computer  forensics labora tory.  (Tr . 91, 105, 115).  An examina t ion  of the 

computer  showed tha t  it  had been  used hundreds of t imes to access the 

website “boymoment .com” with  the user  name “DDLIBNKC.”  (Tr . 145-46).  

The examina t ion  a lso showed tha t  the computer  had been  used severa l t imes 

to access the Russian  websit e “IMGSRC.RU.”  (Tr . 148). 

Examiners fur ther  found tha t  the computer  was used on  March  31, 

2008, to access the Wikisposure websit e a t  “Wikisposure.com/DDLIBNKC.”  

(Tr . 150).  Tha t  web page con ta ined cla ims tha t  “DDLIBNKC” was a  

pedophile.  (Tr . 151-52).  The computer  was used tha t  same day to view a  

YouTube movie tha t  refer red to “DDLIBNKC.”  (Tr . 152).  Also on  tha t  day, a  

program ca lled “nCleaner” was downloaded and run  on  the computer .  (Tr . 

157-58).  Tha t  program is adver t ised as cleaning deleted files off of a  
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computer  so tha t  they cannot  be recovered.  (Tr . 156).  But  the program 

either  did not  work as adver t ised or  it  was not  run  cor rect ly because some 

files were found on  the computer .  (Tr . 159). 

Those files included more than  a  dozen  pictures fea tur ing young boys 

wear ing diaper s.  (Tr . 165).  The computer  a lso conta ined more than  for ty 

pictures of Appellan t  wear ing a  diaper .  (Tr . 166).  Metada ta  recovered from 

the computer  showed tha t  those pictures were t aken  by an  Olympus camera .  

(Tr . 166-67).   The same model of camera  was a lso used to t ake about  200 

pictures tha t  were found on  Appellan t ‟s computer .  (Tr . 168).  Invest iga tors 

believed tha t  some of the images found on  the computer  conta ined ch ild 

pornography.  (Tr . 170).  Metada ta  associa ted with  th ose pictures showed 

tha t  one image was placed on  Appellan t ‟s computer  on  or  a ft er  December  2, 

2007, while the rest  were placed on  the computer  in  J anuary and February of 

2008.  (Tr . 172-88). 

Appellan t  made a  ser ies of phone ca lls while he was incarcera ted a t  t he 

P la t te County J a il.  (Tr . 201).  In  one of the ca lls, Appellan t  sa id tha t  he 

should have thrown out  h is computer .  (Sta te's Ex. 99, Track 3).  Appellan t  

a lso sa id tha t  he did not  see anyth in g wrong in  what  he had done and tha t  

there were thousands of other  people like h im.  (Sta t e's Ex. 99, Track 3).  He 

a lso expressed surpr ise tha t  the police had found some of the pictures, saying 

tha t  he though t  he had deleted or  over wr it ten  them, and he expressed 
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dismay tha t  he had not  managed to remove the files from the computer .  

(Sta te's Ex. 99, Tracks 5, 15).  He sa id tha t  he did not  understand why the 

police did not  get  “everyth ing else.”  (Sta te's Ex. 99, Track 9).  Appellan t  a lso 

sa id tha t  he could not  expla in  why he was the way he was, and tha t  he could 

not  help it .  (Sta te's Ex. 99, Track 9).  Appellan t  inst ructed (presumably h is 

mother ) not  to th row away two pa irs of shor t s in  the bedroom tha t  belonged 

to J [] and tha t  reminded h im of how lit t le J [] once was.  (Sta te's Ex. 99, Track 

10).   

The cour t  found Appellan t  gu ilty of promot ing ch ild pornography in  the 

fir st  degree and of eight  coun ts of possession  of ch ild pornography as a lleged 

in  counts two through five and seven  th rough ten .
5
  (Tr . 239-42).  The cour t  

acquit ted Appellan t  on  a  n in th  charge of possession  of ch ild pornography tha t  

was a lleged in  count  six.  (Tr . 242).  The cour t  sen tenced Appellan t  to 

consecut ive terms of twelve years impr isonment  for  promot ing ch ild 

pornography in  the fir st  degree and three years impr isonment  on  each  count  

of possession  of ch ild pornography, for  a  tota l of th ir ty-six years.  (Tr . 276-77).   

                                         
5
  The convict ions were based on  Sta te‟s Exhibit s 1, 81 through 84, and 86 

through 89, the conten ts of which  will be discussed in  response to Appellan t ‟s 

Poin ts I and III, which  cha llenge whether  cer ta in  of those exhibit s a r e 

sufficien t  to suppor t  the convict ions on  which  they a re based. 
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ARGUMENT 

I. 

Su ffic ie n t e v ide n ce  su pporte d Appe llan t’s  con vic tion  for 

prom otin g  ch i ld  porn ograph y. 

 Appellan t  cla ims tha t  there was insufficien t  evidence to suppor t  h is 

convict ion  for  promot ing ch ild pornography because the in ternet  post ing on  

which  the convict ion  was based did not  depict  sexua l conduct .  But  the Sta te‟s 

evidence was sufficien t  to suppor t  t he verdict  because it  descr ibed Appellan t ‟s 

physica l contact  with  the gen ita ls of young boys tha t  caused h im sexual 

st imula t ion  and gra t ifica t ion . 

A. Un de rly in g  Facts . 

 Count  one of the amended informat ion  charged Appellan t  with  

promot ing ch ild pornography in  the fir st  degree for  dist r ibu t ing obscene 

mater ia l tha t  descr ibed a  five-year -old male‟s physica l contact  with  

Appellan t ‟s genita ls and Appellan t ‟s physica l contact  with  the but tocks and 

genita ls of a  seven -year -old male.  (L.F . 76).  Th e charge was based on  a  post  

tha t  Appellan t  made to the “boymoment .com” website on  May 29, 2007.  (L.F . 

76; Tr . 225-26).  Tha t  post  r ead: 

Oh what  a  wonderfu l way for  my summer  to begin  AT THE 

LAKE. 
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Lucky me 5 yr  old D[] from across the st reet  begged to tag 

a long.  Couldn ‟t  never  ta lk  h im in to HUMPING MY BACK by 

climbing on  top of me as I was being pulled behind the boa t  on  a  

Tiki Warr ior . 

BUT I did get  a  solid hour  of LAP DANCES out  of h im 

when we switched over  to a  inner tube. 

BUT THE TWINS 7 year  olds S[] and T[] [I see maybe once 

every 3 weeks].  Long legged boys t a ll and skinny for  their  age 

ARE QUITE TIMID lil th ings.  [W]ouldn‟t  say sissys, ra ther  they 

a re MOMMAS BABYS [a t  least  she babys them Way to (s ic) 

much never  let t ing them explore] a lthough S[] does have a  lot  of 

gir ly in  h im. 

 ANYWAYS, a fter  much begging from there (sic) Dad 

dr iveing (sic) the boa t  they fina lly took turns HUMPING MY 

BACK, me hanging on  for  dear  life on  the Tiki Warr ior  and them 

there (sic) long a rms and legs wrapped t igh t  a round mine a s  we 

were flying across the lake. 

 Now S[]‟s never  even  took swim lessons TO (sic) AFRAID.  

[S]o he was wear ing [oh  so damn cu te he looked] one of those 

lit t le ha lf wet -su it  swimsuit s.  They came down to h is 

knees/elbows and from the waist  t o the chest  fron t /back they 
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have sewn in  lifevest  so I on ly felt  h is lil boner  on ly now and 

then . 

 BUT, T[] chr ist , apparent ly nobody not iced he had no 

undies on  undernea th  [a t  least  t ill a fter  we had left ], go 

boa t ing/swimming in  navy blue NYLON SOCCER SHORTS.  Not  

on ly could I feel h im grow EACH and EVERY t ime he was 

hanging on  for  dear  life, I a lso got  to sneak LOTS OF PEEKS 

when he sa t  ju st  r igh t . 

 Damn, a t  one poin t  when we was climbing back on  the 

boa t , Me, my hands on  T[]‟s lit t le firm but t  pushing h im up HIS 

dad pu lling by h is a rms.  HIS DAD busted out  laughing. When I 

asked, wouldn‟t  say why.  Qu ickly, I rea lized why as I cl imbed up 

the ladder  same t ime T[] tu rned to face m e.  FOR AS LITTLE AS 

HIS BOY PACK may be, it  was very clear  for  a ll to see.  IT WAS 

HARD AS HARD COULD BE after  humping my back for  a  good 

solid 20 minutes. 

(Sta te's Ex. 1) (Broken  in to paragraphs and punctua t ion  added for  ease of 

reading.  Phrases in  “a ll caps” a re in  the or igina l).  The cour t  found Appellan t  

gu ilty of count  one on  the basis of the post  admit ted in to evidence as Sta te‟s 

Exhibit  1.  (Tr . 239-40).   
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B. Stan dard of Re vie w . 

This Cour t ‟s role in  reviewing the sufficiency of the evidence in  a  cour t -

t r ied cr imina l case is limited to determining whether  the Sta te presented 

sufficien t  evidence from which  a  t r ier  of fact  could have reasonably found the 

defendan t  gu ilty.  S tate v. Vandevere, 175 S.W.3d 107, 108 (Mo. banc 2005).  

This Cour t  examines the evidence and inferences in  the ligh t  most  favorable 

to the verdict , ign or ing a ll cont ra ry evidence and inferences.  Id .   

C. An alys is . 

 A person  commits the cr ime of promot ing ch ild pornography in  the fir st  

degree if, knowing of it s conten t  and cha racter , he promotes obscene mater ia l 

tha t  has a  ch ild as one of it s par t icipant s or  por t r ays what  appears to be a  

ch ild as a  par t icipan t  or  observer  of sexua l conduct .  § 573.025.1, RSMo 2000.  

Mater ia l is obscene if, t aken  as a  whole: 

(a )  Applying contemporary community standards, it s 

predominant  appea l is to pru r ien t  in terest  in  sex; and  

(b)  The average per son , applying contemporary community 

standards, would find the mater ia l depict s or  descr ibes sexua l 

conduct  in  a  pa ten t ly offensive way; and  

(c)  A reasonable person  wou ld find the mater ia l lacks ser ious 

lit era ry, a r t ist ic, polit ica l or  scien t ific va lue. 
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§ 573.010(12), RSMo Cum. Supp. 2006.   

The term “sexual conduct” is defined as: 

 [A]ctua l or  simula ted, norma l or  perver t ed acts of human 

masturba t ion ; devia te sexua l in tercourse; sexua l in tercourse; or  

physica l contact  with  a  person‟s clothed or  unclothed genita ls, 

pubic a rea , bu t tocks, or  t he breast  of a  female in  an  act  of 

apparent  sexua l st imula ton , or  gra t ifica t ion  or  any 

sadomasochist ic abuse or  acts including an ima ls or  any la t en t  

objects in  an  act  of apparent  sexua l st imula t ion  or  gra t ifica t ion . 

§ 573.010(17), RSMo Cum. Supp. 2006.   

 Appellan t  a rgues tha t  the post  con ta ined in  Sta te‟s Exhibit  1 does not  

descr ibe sexua l conduct  because it  merely descr ibed a  ch ild r iding on  the lap 

of a  man  or  on  h is back in  an  inner -tube pulled behind a  boa t  and did not  

descr ibe an  act  of apparent  sexua l st imula t ion  or  gra t ifica t ion .  Tha t  

character iza t ion  grossly understa tes the na ture of the post .   

It  is clea r  from the context  of the post  tha t  Appellan t  wanted the boys 

to r ide on  h is back to sa t isfy h is sexua l desires, and tha t  he received sexua l 

st imula t ion  and gra t ifica t ion  from his physica l contact  with  the genita ls of 

T[] and S[] as they rode with  h im on  the inner  tube and from touching “T[]‟s 

firm lit t le bu t t .”  (Sta te's Ex. 1).  And Appellan t ‟s  reference to receiving lap 

dances from D[] can  be reasona bly infer red as Appellan t  being sexua lly 
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st imula ted and gra t ified by physica l con tact  with  tha t  ch ild‟s genita ls and/or  

bu t tocks.   

Appellan t  admits tha t  the terms “lap dance” and “humping” car ry 

sexua l connota t ions.  He non etheless suggests tha t  those sexua l connota t ions 

a re of no impor t  because the au thor  was not  using the t erms lit era lly.  Tha t  

a rgument , and Appellan t ‟s a t tempt  to por t ray the contact  a s inciden ta l asks 

th is Cour t  to indulge in  an  inference tha t  is con t ra ry to the verdict .  The post  

can  reasonably be r ead as suggest ing tha t  the boys rode in  Appellan t ‟s lap 

and on  h is back for  the purpose of achieving sexua l st imula t ion .  And even  if 

the fact -finder  did not  reach  tha t  in ference, the post  makes it  clear  tha t  

Appellan t  was seeking out  physica l contact  with  the boys to fu lfill h is own 

sexua l desires.  The suggest ion  now being made of incidenta l contact  between 

Appellan t  and the boys is refu ted by the fu ll context  of the post .  No 

reasonable per son  could read tha t  post  and object ively conclude tha t  it  

depict s anyth ing other  than  sexua l conduct .  

Appellan t  a lso ignores the reference to h is touching “T[]‟s lit t le firm 

but t [.]”  (Sta te's Ex. 1).  Again , the reasonable inference from the post  is t ha t  

Appellan t  sought  ou t  tha t  contact  for  the purpose of sexua l st imula t ion  and 

tha t  he in  fact  exper ienced sexua l st imula t ion  from tha t  con tact . 

The post  a lso meets the sta tu tory requir ements because it s depict ion  of  

physica l touching of the ch ildren‟s genit a ls and but t ocks was designed to 
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cause the sexua l st imula t ion  and gra t ifica t ion  of the reader .  The st a tu tory 

defin it ion  of “sexua l conduct” conta ins no requirement  tha t  t he acts being 

depicted r esu lt  in  the sexua l st imula t ion  or  gra t ifica t ion  of the subjects of the 

depict ion .  If the legisla ture had wanted to so lim it  the sta tu te, it  would have 

drafted it  in  tha t  way.  Tha t  the legisla ture did not  do so is unsurpr ising, 

since the const ruct ion  tha t  Appellan t  seems to urge would impair  the 

under lying purpose of protect ing ch ildren  from the abuse inherent  in  the 

product ion  of obscene mater ia ls, abuse tha t  includes the viewing of those 

mater ia ls by others.  By not  so limit ing the language of the sta tu tory 

defin it ion , the legisla ture expressed it s in ten t  tha t  “sexua l conduct” includes 

depict ions tha t  a re in tended to cause the sexua l st imula t ion  or  gra t ifica t ion  

of the viewer .   

Tha t  conclusion  is suppor ted by th is Cour t ‟s recent  opin ion  in  S tate v. 

Oliver, 293 S.W.3d 437 (Mo. banc 2009).  The Cour t  found in  Oliver t ha t  a  

picture of a  boy bending over  with  h is unclothed but tocks toward th e camera  

and sepa ra t ing h is bu t tocks with  h is hands depicted sexua l conduct .   Id . a t  

445.  The Cour t  based tha t  finding on  the na ture of the posit ion , the fact  t ha t  

the posit ion  was the pr imary object  of the photograph , and the circumstances 

under  wh ich  th e photograph  was t aken .  Id .  There is noth ing in  the opin ion  

to suggest  tha t  the boy shown in  the picture was exper iencing sexua l 

st imula t ion  or  gra t ifica t ion  from the pose being depicted.  And the factors 
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cited by the Cour t  in  finding tha t  the picture depicted sexua l conduct  

demonst r a tes tha t  t he Cour t  was focusing on  the effect  on  the viewer , and not  

the effect  on  the subject . 

Appellan t  post ed h is story in  a  cha t  room frequented by men who are 

sexua lly a t t racted to young boys.  S ee (Sta te's Ex. 1).  He knew tha t  h is 

audience would be sexua lly st imula ted and gra t ified when they read h is post .  

And the r esponses show tha t  he was r igh t , including the one tha t  says “sexy 

and memorable day. I hope u  en joy more[.]”  (Sta te's Ex. 1).  

 By a t tempt ing to por t ray the post  as descr ibing innocent  behavior , 

Appellan t  is a sking th is Cour t  to disregard the standa rd of review and 

indulge in  inferences tha t  a r e cont r a ry to the verdict .  This Cour t  should 

reject  tha t  request  and deny Appellan t ‟s poin t . 
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II. 

Th e  tria l cou rt d id  n ot v io late  th e  Fifth  Am e n dm e n t’s  Dou ble  

J e opardy Clau se  by  e n te rin g  con viction s  on  e igh t  cou n ts  of 

posse ss ion  of ch ild  porn ograph y . 

 Appellan t  cla ims tha t  the t r ia l cou r t  pla in ly er red in  en ter ing 

convict ions on  eight  separa te counts of possession  of ch ild pornography 

because doing so resu lted in  mult iple punishmen ts for  the same offense, in  

viola t ion  of h is F ifth  Amendment  r igh t  t o be free from double jeopardy.  Bu t  

the convict ions did not  viola te double jeopardy because the possession  sta tu te 

permits a  convict ion  for  each  item of ch ild pornography tha t  is possessed.  

A. Stan dard of Re vie w . 

The const itu t iona l r igh t  to be free from  double jeopardy is a  persona l 

r igh t  or  pr ivilege which  is waived if not  t imely or  proper ly r a ised a t  t r ia l.  

S tate v. Paglino, 319 S.W.2d 613, 627 (Mo. 1959); S tate v. Harris, 243 S.W.3d 

508, 511 (Mo. App. W.D. 2008).  Appellan t  concedes tha t  h is cla im , which  is 

being ra ised for  the fir st  t ime on  appea l, is not  preserved, and he reques ts 

pla in  er ror  review.  Under  pla in  er ror  review, Appellan t  must  prove the er ror  

so substan t ia lly a ffected h is r igh ts tha t  a  manifest  in just ice or  miscar r iage of 

just ice has resu lted therefrom.  S tate v. Couts, 133 S.W.3d 52, 54 (Mo. banc 

2004). 
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B. An alys is . 

 The Double J eopardy Clause prohibit s mult iple punishmen ts for  the 

same offense.  S tate v. S anchez , 186 S.W.3d 260, 266 (Mo. banc 2006).  But  

mult iple punishmen ts a re permissible if the defendant  has in  law and in  fact  

commit ted separa te cr imes.  Id . a t  267.  Where mult iple pun ishments a re 

imposed following a  single t r ia l, double jeopardy ana lysis is limited to 

determin ing whether  mult iple punishments were in tended by the legisla ture.  

Id . a t  266-67.  To determine whether  the legisla ture in tended mult iple 

punishments, a  cour t  looks fir st  to the unit  of prosecut ion  a llowed by the 

sta tu te under  which  the defendant  was charged.  Id . a t  267. 

 The sta tu te under  which  Appellan t  was convicted sta tes: 

 A person  commits the cr ime of possession  of ch ild 

pornography if, knowing of it s conten t  and character , such  person  

possesses any obscene mater ia l tha t  has a  ch ild as one of it s 

par t icipants or  por t rays what  appears to be a  ch ild as an  observer  

or  par t icipant  of sexua l conduct . 

§ 573.037.1, RSMo Cum. Supp. 2004.  Appellan t  a rgues tha t  the use of the 

word “any” to modify the term “obscene mater ia l” renders the sta tu te 

ambiguous as to the unit  of prosecut ion  a llowed under  the sta tu te, and tha t  
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the Double J eopardy Clause thus prohibit s en t ry of separa t e convict ions for  

the separa te photographs found in  h is possession . 

 Tha t  a rgument  is based on  the Eastern  Dist r ict ‟s decision  in  S tate v. 

Baker, 850 S.W.2d 944 (Mo. App. E .D. 1993).  There, t he cour t  found tha t  a  

sta tu te prohibit ing the possession  of  “any gun , kn ife, [or ] weapon” in  a  

cor rect iona l facility was ambiguous as to the a llowable unit  of prosecu t ion .  

Id . a t  947 (const ru ing § 217.360.1(4), RSMo 1986).
6
  Baker conflict s, t hough , 

with  the approach  tha t  the Southern  Dist r ict  has taken  in  const ru ing simila r  

sta tu tory language.  In  Horsey v. S tate, t he cour t  found tha t  the use of the 

word “any” in  a  sta tu te making it  illega l to possess any cont rolled or  

counter feit  substance indica ted tha t  each  separa te substance possessed is an  

unlawful act .  Horsey v. S tate, 747 S.W.2d 748, 751-52 (Mo. App. S.D. 1988).  

In  S tate v. Foster, the defendant  ra ised a  double jeopardy cla im regarding five 

separa te counts cha rging h im with  promot ion  of ch ild pornography.  S tate v. 

Foster, 838 S.W.2d 60, 66 (Mo. App. S.D. 1992).  The  Southern  Dist r ict  found 

tha t  the double jeopardy a rgument  had not  been  adequately developed and 

                                         
6
  The relief ordered in  Baker, a  post -convict ion  case, was to r emand the 

case to the circu it  cour t  for  an  evident ia ry hear ing on  the issue of whether  

t r ia l counsel was ineffect ive for  fa iling to ra ise double jeopa rdy a t  t r ia l.  

Baker, 850 S.W.2d a t  948. 
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deemed it  abandoned.  Id . a t  67.  But  in  doing so, it  noted tha t  “the fact  tha t  

defendan t  took five photographs of ch ild pornography a t  the same loca t ion  

and with in  a  r ela t ively shor t  per iod of t ime does not  necessa r ily prevent  

prosecut ion , convict ion  and sen tencing for  five separa te offenses.”  Id .  The 

Southern  Dist r ict  subsequent ly cited Foster in  finding tha t  double jeopardy 

did not  bar  a  defendant ‟s convict ion  on  seven  coun ts of a t tempted en t icement  

of a  ch ild because each  communica t ion  by the defendant  to the same ch ild 

was a  separa t e act  t ha t  const itu ted a  separa te offense.  S tate v. Wadsworth , 

203 S.W.3d 825, 834 (Mo. App. S.D. 2006).  Although the cour t ‟s decision  did 

not  h inge on  the sta tu tory language, it  is notewor thy tha t  t he sta tu te 

involved crea ted the offense of en t icement  of a  ch ild when a  person  twenty-

one year s of age or  older  “persuades, solicit s, coaxes, en t ices, or  lu res . . . an y  

person  who is less th an  fifteen  yea rs of age . . . .”  § 566.151.1, RSMo Cum. 

Supp. 2004 (emphasis added). 

 This Cour t  should follow the Southern  Dist r ict  cases.  F ir st , th is case is 

is dist inguishable from Baker because differen t  proof was required to 

establish  tha t  each  image possessed by Appellan t  met  the sta tu tory defin it ion  

of “obscene ma ter ia l.”  Second, Baker is flawed because it  is based on  cases 

from other  ju r isdict ions tha t  do not  suppor t  the conclusion  reached in  Baker.  

And fina lly, the Sou thern  Dist r ict  cases a re more persuasive because they 
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more closely follow the approach  taken  by the federa l government  and other  

sta tes in  in terpret ing their  ch ild pornography st a tu tes .   

1. Baker is dist inguishable because each  image tha t  Appellan t  was 

convicted of possessing was unique and dist inct  from the others . 

In  Baker, the Eastern  Dist r ict  dist igu ished an  ea r lier  case finding tha t  

a  sta tu t e using the t erm “any” permit ted mult iple unit s of p rosecut ion .  The 

cour t  had found in  S tate v. William s tha t  the use of the word “an y” in  sect ion  

195.020, RSMo Cum. Supp. 1971,
7
 which  made it  un lawful for  “any person  . . . 

to . . . possess . . . any cont rolled substance or  coun ter feit  substance,” 

indica ted tha t  each  separa te substance possessed was an  unlawful act .  S tate 

v. William s, 542 S.W.2d 3, 5 (Mo. App. St .L.D. 1976).  The cour t  found tha t  

the legisla ture would have used a  term such  as “one or  more” had it  in tended 

tha t  the possession  of severa l substances would only const itu te one offense.  

Id .   

The cour t  went  on  to note tha t  because the defendant  was convicted 

under  one count  of possessing mar ijuana  and under  another  count  of 

                                         
7
  The opin ion  er roneously cited to the 1969 version  of the sta tu te, which  

used the term “any narcot ic drug” instead of “any cont rolled or  coun ter feit  

substance.”  Com pare § 195.020, RSMo 1969 with  § 195.020, RSMo Cum. 

Supp. 1971. 
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possessing heroin , t he proof necessary to suppor t  one charge was differe n t  

from the proof necessary to suppor t  the other .  Id . a t  6.  The Eastern  Dist r ict  

la ter  used tha t  ra t iona le to dist inguish  it s holding in  Baker.  As previously 

noted, tha t  case const rued sect ion  217.360, RSMo 1986, wh ich  prohibited the 

possession  of “any weapon” in  a  cor rect iona l facility.  Baker, 850 S.W.2d a t  

947.  Because the defendant  had been  charged with  possessing two knives 

found in  h is cell, the element s of proof a s to each  count  were near ly ident ica l.  

Id . a t  948. 

If Baker and William s were proper ly dist inguished on  tha t  basis , th is 

case should be found to be more like William s than  like Baker.  Differen t  

proof was required for  each  it em tha t  Appellan t  was charged with  possessing 

to establish  tha t  it  fell with in  the sta tu tory defin it ion  of “obscene ma ter ia l” 

and tha t  it  depicted “sexua l conduct .”  The la t ter  term encompasses severa l 

types of behavior , including:  (1) sadomasochist ic abuse; (2) devia te sexua l 

in tercourse; (3) actua l or  simula ted acts of human masturba t ion ; (4) physica l 

contact  with  the gen ita ls in  an  act  of apparent  sexua l st imula t ion  or  

gra t ifica t ion ; and (5) physica l contact  with  the but tocks in  an  act  of apparent  

sexua l st imula t ion  or  gra t ifica t ion .  § 573.010(17), RSMo Cum. Supp. 2007.  

Each  of the five types of sexua l conduct  listed above were present  in  a t  

least  one of the images for  which  Appellan t  was convicted of possessing, bu t  

none of the images depicted a ll of the var ious types of sexua l conduct .  
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(Sta te's Exs. 81-84, 86-89).  J ust  as proof tha t  possession  of her oin  would not  

suppor t  a  convict ion  for  possession  of mar ijuana , proof tha t  possession  of an  

image depict ing devia te sexua l in t ercourse would not  suppor t  a  convict ion  for  

possession  of an  image of sadomasochist ic abuse.  And the fact  tha t  t he t r ia l 

cour t  acquit ted Appellan t  on  one of the posession  charges fu r ther  

demonst r a tes tha t  t he proof as to each  image was not  ident ica l.  (Tr . 242).  

Appellan t  a rgues tha t  the Sta te st ill has to prove the same elements on  

each  charge, regardless of the specific type of sexua l conduct  involved.  But  

Missour i cour t s follow the separa te or  severa l offense ru le in  determining 

double jeopardy.  S tate v. Bowles, 360 S.W.2d 706, 707 (Mo. 1962); S tate v. 

Barber, 37 S.W.3d 400, 403 (Mo. App. E .D. 2001).  Tha t  ru le permits mult iple 

convict ions for  viola t ions of the same st a tu te if t he defendant  has in  law and 

fact  commit ted sepa ra te cr imes.  Barber, 37 S.W.3d a t  403; S tate v. Whitley , 

382 S.W.2d 665, 667 (Mo. 1964).  The Eastern  Dist r ict  applied tha t  ru le in  

William s t o conclude tha t  separa t e convict ions were permit t ed for  

simultaneous possession  of both  mar ijuana  and heroin .  William s, 542 S.W.2d 

a t  6.  The bare element  tha t  the Sta te had to prove was possession  of any 

cont rolled substance.  Id . a t  5.  But  est ablish ing tha t  element  r equir ed 

proving the na ture of the substance and tha t  it  was a  cont rolled substance as 

defined by sta tu te.  Simila r ly, while the bare elements of sect ion  573.037, 

RSMo, were possession  of obscene mater ia l tha t  depict ed a  ch ild engaged in  
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sexua l conduct , the Sta te had to present  un ique evidence for  each  image to 

demonst r a te tha t  the image was obscene and tha t  it  depicted sexua l conduct .  

Appellan t  incor rect ly cla ims tha t  t he Sta te‟s theory would au thor ize a  

separa te count  for  each  type of sexua l conduct  depicted in  a  single image.  

Tha t  would not  happen  since the unit  of prosecut ion  au thor ized under  the 

sta tu te is the individua l photograph , mot ion  picture, videotape, etc.  But  each  

photograph , mot ion  picture, videotape or  other  it em is dist inct ive and non -

fungible, un like two rocks of coca ine con ta ined in  the same bag or  a  ha lf-

dozen  sudafed pills packaged in  a  single blister  pack . 

Applying the severa l or  separa te offense ru le to the cha rges in  th is case 

shows tha t  the var ious counts of possession  of ch ild pornography are differen t  

in  law and fact  because of the unique proof requir ed to demonst ra te tha t  each  

image is obscene and depict s sexua l conduct  as defined by sta tu te.   The 

possession  of each  image thus const itu t ed a  separa te offense for  which  

Appellan t  could be t r ied and convict ed. 

 2. Baker is based on  a  fau lty reading of other  cases . 

The Eastern  Dist r ict ‟s conclusion  in  Baker tha t  the word “any” is 

ambiguous was based on  decisions by the F lor ida  Supreme Cour t  and the 

United Sta tes Cour t  of Appea ls for  the Second, F ifth , Seventh , and E ighth  

Circu it s.  Baker, 850 S.W.2d a t  947-48 (cit ing cases).  But  a  closer  look a t  

those cases shows tha t  they do not  suppor t  the conclusion  reached by the 
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Eastern  Dist r ict  in  Baker.  The Flor ida  Supreme Cour t  case cited by the 

Eastern  Dist r ict  was S tate v. Watts, 462 So. 2d 813 (F la . 1985).  Baker, 850 

S.W.2d a t  947.  But  the F lor ida  Supreme Cour t  has subsequent ly quest ioned 

tha t  case as appear ing to mechanist ica lly apply the use of the word “any” in  a  

sta tu te when t rying to determine the un it  of prosecut ion  for  double jeopardy 

purposes.  S tate v. R ubio, 967 So. 2d 768, 778 (F la . 2007).   

The F lor ida  cour t  cau t ioned in  R ubio tha t  Watts and the cases 

preceding it  “should not  be in terpreted to suggest  tha t  the in tended unit  of 

prosecut ion  is au tomat ica lly rendered ambiguous wh enever  a  sta tu te uses 

the word „any.‟”  Id .  Instead, the cour t  sta ted tha t  the overa ll sta tu tory 

scheme and language must  be considered in  determining the in tended unit  of 

prosecut ion .  Id .  Tha t  approach  is consisten t  with  the one t aken  by th is 

Cour t , which  is to give effect  t o every word or  phrase in  a  sta tu te.  S tate v. 

Moore, 303 S.W.3d 515, 520 (Mo. banc  2010), see also S tate v. Angle, 146 

S.W.3d 4, 12 (Mo. App. W.D. 2004) (sta t ing tha t  in  determin ing whether  a  

sta tu te permit s mult iple pun ishments, “We do not  limit  our  review to one or  

two sentences, bu t  must  consider  the words of the en t ir e st a tu te.”). 

 The federa l cases tha t  the Eastern  Dist r ict  relied on  in  Baker a lso do 

not  suppor t  the conclusion  tha t  using the word “any” render s a  sta tu te 

ambiguous as to the unit  of prosecut ion .  Two of those cases did not  even  

discuss the sta tu tory language, bu t  inst ead  merely found tha t  the conduct  in  
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quest ion  (felon  obta in ing firearms and t r anspor ta t ion  of firea rms across sta t e 

lines) const itu t ed on ly a  single offense because it  stemmed from a  single  act .  

United  S tates v. Calhoun , 510 F .2d 861, 869 (7th  Cir . 1974); United  S tates v. 

Carty, 447 F .2d 964, 965 (5th  Cir . 1971).   

A th ird case, United  S tates v. Kinsley, 518 F .2d 665 (8th  Cir . 1975), was 

subsequent ly dist inguished on  grounds tha t  a re applicable here.  Castald i v. 

United  S tates involved a  viola t ion  of a  federa l sta tu te making it  a  cr ime to 

forge or  counter feit  any postage st amp.  Castald i v. United  S tates , 783 F .2d 

119, 121 (8th  Cir . 1986).  The Eighth  Circu it  acknowledged tha t  it  had 

previously noted in  Kinsley tha t  the use of the word “any” in  a  sta tu t e had 

typica lly been  found ambiguous in  connect ion  with  the a llowable unit  of 

prosecut ion .  Id . (cit ing Kinsley, 518 F .2d a t  668).  Bu t  the cour t  wen t  on  to 

sta te tha t  any ambiguity in  the st a tu te could be cla r ified by consider ing it s 

legisla t ive h istory and the st a tu tory scheme of which  it  is a  par t .  Castald i, 

783 F .2d a t  121-22.  The cour t  found tha t  the st a tu te‟s pr imary purpose was 

to protect  posta l revenues, and tha t  it  was consisten t  with  tha t  purpose to 

a llow a  separa te unit  of prosecut ion  for  each  denomina t ion  of postage stamp 

tha t  was counter feit ed.  Id .   
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3. Under lying Sta tu tory Purpose Suppor ts F inding t ha t  Sta tu t e 

Crea tes Mult iple Unit s of Prosecut ion . 

J ust  as the Castald i and R ubio cases cit ed above found tha t  the word 

“any” must  be const rued in  a  manner  consisten t  with  the st a tu te‟s under lying 

purpose, sta te and federa l cour t s have a lso relied on  under lying sta tu tory 

purpose to find tha t  mult iple prosecut ions a re permit ted under  ch ild 

pornography st a tu t es using the word “any.”  S ee Horsey, 747 S.W.2d a t  752 

(not ing tha t  it  is appropr ia te to look to simila r  sta tu t es of other  sta t es as an  

a id in  determining the a llowable unit  of prosecut ion  under  a  Missour i 

sta tu te). 

Laws prohibit ing the product ion , dissemina t ion , and possession  of ch ild 

pornography are just ified by the Sta te‟s compelling in terest  in  sa feguarding 

the physica l and psychologica l well-being of minor  ch ildren  and protect ing 

them from the inherent  harm caused by the product ion  of ch ild pornography .  

N ew Y ork  v. Ferber, 458 U.S. 747, 756-57 (1982); Osborne v. Ohio, 495 U.S. 

103, 110-11 (1990); United  S tates v. Esch , 832 F .2d 531, 542 (10th  Cir . 1987).  

Consisten t  with  tha t  under lying st a tu tory purpose, t he Tenth  Circu it  found 

in  Esch  t ha t  a  federa l sta tu te making it  a  cr ime to produce “any visua l 

depict ion” of sexua lly explicit  conduct  involving a  minor  was viola ted each  

t ime an  image was produced.  Esch , 832 F .2d a t  541.  The cour t  concluded 

tha t  a  defendant  could be charged with  separa te counts for  each  photograph  
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t aken , even  if the photographs were of the same ch ildren  and were t aken  

sequent ia lly dur ing a  single photograph ing session .  Id . a t  542. 

Severa l sta tes have simila r ly const rued their  ch ild pornography 

sta tu tes.  The Nebraska  Supreme Cour t  cited to Esch  in  const ru ing it s 

sta tu te making it  an  offense to make, crea te, or  genera te any visua l depict ion  

of sexua lly explicit  conduct  which  has a  ch ild as a  par t icipan t  or  observer , 

and making it  un lawful to cause a  ch ild to engage in  any visua l depict ion  of 

sexua lly explicit  conduct .  S tate v. Mather, 646 N.W.2d 605, 609, 611 (Neb. 

2002).  The major ity of the cour t  followed Esch  and concluded tha t  each  of t he 

eighteen  photographs taken  by the defendant  of the same child on  the same 

day were separa te offenses.  Id . a t  610, 612-13.
8
 

The Colorado Cour t  of Appea ls found tha t  the term “any” in  a  sta tu t e 

prohibit ing the possession  of any sexua lly exploita t ive mate r ia l involving a  

minor  crea ted a  separa te un it  of prosecut ion  for  every image possessed.  

                                         

8
  Appellan t  a t tempts to dist inguish  Esch  and Mather on  the basis the 

they did not  const rue possession  st a tu tes, bu t  ra ther  st a tu tes cr imina lizing 

the crea t ion  of ch ild pornography.  But  as the Supreme Cour t  has found tha t  

the same purpose just ifies st a tu tes cr imina lizing the possession  as well a s 

the crea t ion  and dist r ibu t ion  of ch ild pornography (see Ferber and Osborn , 

supra), tha t  is a  dist inct ion  without  a  difference. 
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People v. R enander, 151 P .3d 657, 662 (Colo. Ct . App. 2006).  The cour t  noted 

tha t  the sta tu t e was designed to stop the sexua l vict imiza t ion  of ch ildren , 

tha t  each  sexua lly exploita t ive image const itu ted a  permanent  record of 

sexua l abuse tha t  vict imized the ch ild, and tha t  t he ch ild was subject ed to 

cont inuing vict imiza t ion  each  t ime the image was viewed.  Id .   

The Lou isiana  Supreme Cour t  found tha t  a  sta tu te prohibit ing the 

possession  of any visua l reproduct ions of any sexua l per formance involving a  

ch ild under  the age of seventeen  was designed to protect  any single ch ild 

from being sexua lly exploited through th e visua l reproduct ion  of any single 

sexua l per formance involving tha t  ch ild.  S tate v. Fussell, 947 So. 2d 1223, 

1233, 1235 (La . 2008).  The cour t  concluded tha t  the st a tu te evidenced a  

legisla t ive in t en t  to a llow a  separa te convict ion  on  a  separa t e count  for  each  

ch ild, in  each  sexua l per formance in  which  tha t  ch ild is vict imized, meaning 

any photograph , film, videotape, or  other  visua l reproduct ion  tha t  t he 

defendan t  possessed.  Id . a t  1235.  In  reaching tha t  conclusion , the cour t  

noted tha t  the sta tu te‟s  use of the the phrase “a  ch ild” indica ted tha t  each  of 

the prohibit ions con ta ined in  the sta tu t e revolved a round the legisla t ive goa l 

to protect  any single ch ild from being sexua lly exploited through the visua l 

reproduct ion  of any single sexua l per formance involving tha t  ch ild.  Id . a t  

1233.  The inclusion  of the term “a  ch ild” in  sect ion  537.037, RSMo simila r ly 

demonst r a tes the legisla ture‟s goa l to protect  ch ildren  from being sexua lly 
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exploited through the visua l reproduct ion  and possession  of any single  item of 

obscene mater ia l depict ing tha t  ch ild.   

Appellan t  a rgues tha t  Missour i‟s possession  sta tu te in  effect  a t  the t ime 

of Appellan t ‟s cr imes was not  mot iva ted by the same concerns under lying 

those st a tu tes because it  was not  limited to pornography dep ict ing actua l 

ch ildren .  S ee § 573.037.1, RSMo Cum. Supp. 2004 (cr imina lizing the 

possession  of obscene mater ia l tha t  “por t rays what  appears to be a  ch ild a s 

an  observer  or  par t icipant  of sexua l conduct .”).  Appellan t  cites the United 

Sta tes Supreme Cour t ‟s opin ion  in  Ashcroft v. Free S peech  Coalition , 535 U.S. 

234 (2002), for  the proposit ion  tha t  proh ibit ions on  what  he terms “vir tua l 

pornography” cannot  be just ified on  the basis of protect ing ch ildren  from 

sexual abuse and exploita t ion .  Bu t  h is r eliance on  Ashcroft  is misplaced.  

Tha t  opin ion  noted pr ior  precedents est ablish ing the genera l ru le tha t  

pornographic mater ia l can  be banned only if obscene, bu t  t ha t  pornography 

depict ing minor s can  be banned whether  it  is obscene or  not .  Id . a t  240.  A 

plura lity of the Cour t  went  on  to inva lida te a  federa l sta tu te tha t  went  

beyond tha t  genera l ru le by banning the possession  or  dist r ibu t ion  of sexua lly 

explicit  images tha t  were neither  ch ild pornography, because they did not  
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depict  actua l ch ildren , nor  obscene.
9
  Id . a t  239-40, 256.  The conclusion  tha t  

Appellan t  draws from Ashcroft  is a t  best  limited to non-obscene mater ia ls 

tha t  depict  what  appears to be a  ch ild .  But  the sta tu t e under  wh ich  

Appellan t  was convicted cr imina lizes on ly the possession  of obscene mater ia ls 

tha t  “por t ray[] what  appears to be a  ch ild.”  § 537.037.1, RSMo Cum. Supp. 

2004.  The st a tu te thus does not  implica te the concerns addressed in  

Ashcroft . 

Subsequent  to Ashcroft , the Supreme Cour t  has a ffirmed tha t  obscene 

mater ia l depict ing vir tu a l ch ildren  engaged in  sexua lly explicit  conduct  is 

const itu t iona lly proscr ibable.  United  S tates v. William s , 553 U.S. 285, 293 

(2008).  The Cour t  upheld in  William s a  federa l st a tu te bar r ing someone from 

pander ing or  solicit ing any mater ia l or  purpor ted mater ia l in  a  manner  tha t  

reflects t he belief or  tha t  is in tended to cause another  to believe tha t  the 

mater ia l conta ins, in ter alia , an  obscene visua l depict ion  of a  minor  engaged 

in  sexua lly explicit  conduct .  Id . a t  289-90 (set t ing out  the provisions of 18 

U.S.C. § 2252A).  The Cour t  a lso took note of the under lying concerns tha t  

                                         
9
  Four  J ust ices, while concurr ing in  the judgment , expressed the view 

tha t  the governmen t  in terest  in  protect ing ch ildren  could just ify a  ban  on  

“vir tua l ch ild pornography” under  a  more nar rowly ta ilored sta tu te.  Id . a t  

259-60 (Thomas, J . concurr ing); id . a t   260, 263-64 (O‟Connor , J ., concurr ing). 
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motiva ted Congress to pass the sta tu te:  (1) tha t  limit ing the ch ild 

pornography prohibit ion  to mater ia l tha t  could be proved to fea ture actua l 

ch ildren  would enable many ch ild pornographers to evade convict ion , and (2) 

tha t  the emergence of new technology and the repea ted ret r ansmission  of 

picture files over  the in ternet  could make it  near ly impossible to prove tha t  a  

par t icu la r  image was produced using rea l ch ildren .  Id . a t  290.  Read 

together , Ferber, Osborne, Ashcroft , and  William s demonst r a te tha t  the 

Sta te‟s in terest s in  protect ing ch ildren  from harm does just ify a  sta tu te 

cr imina lizing the possession  of obscene mater ia l conta in ing vir tua l ch ild 

pornography.  Tha t  legisla t ive purpose is thus appropr ia te to consider  in  

determin ing the unit  of prosecut ion  a llowed under  sect ion  537.037, RSMo, 

which  banned the possession  of obscene mater ia l tha t  depicted either  actua l 

ch ildren  or  subjects tha t  appeared to be ch ildren . 

4. Other  Sta tes Have Const rued the Word “any” in  their  Child 

Pornography Sta tu tes as Crea t ing Mult iple Unit s of P rosecut ion . 

Other  cour t s have t aken  the approach  endorsed by Missour i cour t s
10

 

and looked a t  how the term “any” fit s with in  the en t ire sta tu tory language  to 

determine the in tended unit  of prosecut ion .  S ee Horsey, 747 S.W.2d a t  752 

(not ing tha t  it  is appropr ia te to look to simila r  sta tu t es of other  sta t es as an  

                                         
10

  Moore, 303 S.W.3d a t  520; Angle, 146 S.W.3d a t  12. 
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a id in  determining the a llowable unit  of prosecut ion  under  a  Missour i 

sta tu te).  The Supreme Cou r t s of Wisconsin  and Kentucky have found tha t  

ch ild pornography sta tu tes linking the word “any” with  the singular  term 

“photograph” showed a  legisla t ive in ten t  to crea te a  separa t e unit  of 

prosecut ion  for  each  individua l photograph . S tate v. Multaler, 643 N.W.2d 

437, 451 (Wis. 2002); William s v. Com m onwealth , 178 S.W.3d 491, 495 (Ky. 

2005).
11

  Simila r ly, sect ion  573.037, RSMo, pa ir s t he singular  term “obscene 

mater ia l” with  the word “any.”  § 573.037.1, RSMo Cum. Supp. 2004.  The 

sta tu te a lso uses the singula r  term “a  ch ild” in  conjunct ion  with  the term 

“any obscene mater ia l.”  Id .   

                                         
11

  Appellan t  a t tempts to dist inguish  t hese cases on  the basis t ha t  the 

sta tu tes being const rued were limit ed to pornography involving actua l 

minors. Tha t  dist inct ion  is unava iling for  two reasons.  F ir st , as noted above, 

the same under lying concerns suppor t  cr imina lizing actua l ch ild pornograp hy 

and obscene mater ia l depict ing what  appears to be a  ch ild.  Secondly, 

Multaler and William s a re cited for  how the cour t s ana lyzed the use of the 

word “any” in  determining the a llowable unit  of prosecut ion , not  for  how the 

under lying purpose of the st a tu te a ffect ed tha t  in terpreta t ion .  Neither  cour t  

relied on  or  even  ment ioned under lying sta tu tory purpose in  reaching it s 

conclusion .  Multaler, 643 N.W.2d a t  450-52; William s, 178 S.W.3d a t  494-95. 
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And the sta tu tory defin it ion  of “mater ia l” tha t  applies to Chapter  573 

pa irs the singu lar  term “photograph” with  the word “any”: 

[A]nyth ing pr in t ed or  wr it ten , or  any picture, dra wing, 

photograph , mot ion  picture film, videotape or  videotape 

product ion , or  pictor ia l representa t ion , or  any recording or  

t ranscr ipt ion , or  any mechanica l, chemica l, or  elect r ica l 

reproduct ion , or  stored computer  da ta , or  anyth ing which  is or  

may be used a s a  means of communica t ion .  Ma ter ia l includes 

undeveloped photographs, molds, pr in t ing pla tes, stored 

computer  da ta  and other  la t en t  representa t iona l objects[.] 

§ 573.010(9), RSMo Cum. Supp. 2006.
12

   Tha t  pa ir ing of “any” with  the 

singular  “photograph” fur ther  evidences the legisla ture‟s in t en t  to crea te a  

separa te prosecut ion  for  each  photograph  possessed .   

Appellan t  notes tha t  sect ion  573.010(9), RSMo, a lso list s some items in  

the plura l.  Bu t  the Utah  Supreme Cour t  has rejected a  simila r  a rgument  in  

const ru ing it s sta tu tory defin it ion  of “ma ter ia l” a s applied to it s ch ild 

                                         
12

  Appellan t  improper ly relies on  a  dict ionary defin it ion  of “mater ia l” to 

suppor t  h is a rgument .  Dict ionary defin it ions a re to be used to give meaning 

to sta tu tory terms only in  the absence of a  sta tu tory defin it ion .  Oliver, 293 

S.W.3d a t  446. 
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pornography st a tu t es.  S tate v. Morrison , 31 P .3d 547, 555-56 (Utah  2001).  

Tha t  sta tu te defined “mater ia l” a s: 

[A]ny visua l representa t ion  including photographs, mot ion  

pictures, slides, videotapes, or  other  pictor ia l representa t ions 

produced or  recorded by any mechanica l, chemica l, photographic, 

or  elect r ica l means and includes undeveloped photographs, 

nega t ives, or  other  la ten t  representa t iona l objects.  

Id . a t  555.  The cour t  conclu ded tha t  “the clearest  reading of the sta tu te” was 

tha t  each  individua l “visua l representa t ion” of ch ild pornography tha t  was 

knowingly possessed by a  defendant  const itu ted the basis for  a  separa te 

offense.  Id . a t  556.  The Utah  sta tu te, like sect ion  573.010(9), RSMo, uses the 

word “any” immedia tely preceding a  singular  term.  Tha t  singular  term in  

the Utah  sta tu te was “visua l representa t ion .”  The relevant  singular  term in  

the Missour i st a tu te is “photograph .”  Both  sta tu tes then  go on  to list  

examples of it ems tha t  would be included in  the sta tu tory defin it ion  and do 

so using the plura l form.  Bu t  those illust ra t ive list ings a re separa te from the 

actua l term or  terms tha t  compr ise the sta tu tory defin it ion  of mater ia l, i.e., 

“visua l r epresenta t ion” and “ph otograph .” And it  is the terms compr ising the 

sta tu tory defin it ion , not  the illust r a t ive examples, tha t  indica te the unit  of 

prosecut ion  in tended by the legisla ture.  S ee also S tate v. Howell, 609 S.E .2d 

417, 419 (N.C. Ct . App. 2005) (finding tha t  the list ing of plura l it ems in  the 
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sta tu tory defin it ion  of “mater ia l” was a  mat ter  of style and not  an  indica t ion  

tha t  the legisla ture in tended to crea te only a  single un it  of prosecut ion  for  the 

possession  of mult iple images).   

Appellan t  fur ther  t r ies to avoid t he use of the singular  form of 

“photograph” in  sect ion  573.010(9), RSMo by cla iming tha t  he was convicted 

of possessing not  a  photograph , bu t  “computer  da ta ,” which  he descr ibes as a  

collect ive noun.  The Wisconsin  Supreme Cour t  r ejected a  simila r  a rgument  

in  Multaler, finding tha t  a  computer  disk conta in ing mult iple photographs 

served as an  elect ronic photo a lbum.  Multaler, 643 N.W.2d a t  451.  The cour t  

concluded tha t  the language of the possession  st a tu te would permit  separa te 

charges for  each  separa te photo in  a  t radit iona l a lbum, and separa te charges 

would be equa lly appropr ia te for  individua l images displayed in  an  elect ron ic 

photo a lbum.  Id .  The South  Dakota  Supreme Cour t  reached a  simila r  

conclusion , agreeing with  the Eighth  Circu it  tha t  a  computer  hard dr ive is 

simila r  t o a  libra ry, and finding tha t  separa te prosecut ions were a llowed for  

each  image of ch ild pornography con ta ined on  the defendan t ‟s computer .  

S tate v. Martin , 674 N.W.2d 291, 303 (S.D. 2003) (cit ing United  S tates v. Vig, 

167 F .3d 443, 448 (8th  Cir . 1999)).  Appellan t  was charged in  each  count  with  

possessing obscene mater ia l consist ing of a  st ill image, in  other  words, a  

photograph .  (L.F . 76-79).  He was not  charged with  possessing computer  
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data  and the photographs found on  h is computer  a re just  tha t , photographs.   

They a re not  computer  da ta  merely because they were saved onto a  computer .  

Applying the ru les of const ruct ion  used by the cour t s cited above to 

sect ion  573.037, RSMo leads to the conclusion  tha t  the legisla ture in tended to 

crea te a  separa te un it  of prosecut ion  for  each  item of obscene mater ia l 

fea tur ing a  ch ild or  what  appears to be a  ch ild tha t  is possessed.  Again , t he 

ru les of const ruct ion  used by those cour t s is consisten t  with  the  approach  

endorsed in  Moore and Angle, while the approach  urged by Appellan t  

improper ly focuses on  a  single word in  the sta tu te with  no considera t ion  of 

the context  in  which  tha t  word appears.  

5. Sta te was not  required to prove tha t  Appellan t  possessed the 

images a t  differen t  t imes or  a t  differen t  loca t ions . 

Appellan t  fau lt s the Sta te for  not  establish ing tha t  the photographs 

were possessed a t  differen t  t imes or  a t  differen t  loca t ions.  He specifica lly 

a rgues tha t  the Sta t e‟s evidence did not  indica te the da te tha t  each  image 

was downloaded or  placed on  h is computer .  Tha t  a rgument  miscont rues the 

burden  of proof.   

A mere two weeks a fter  issu ing it s opin ion  in  th is case, the Western  

Dist r ict  r ejected an  a rgument  tha t  double jeopardy applied to the defendant ‟s 

convict ion  on  mult iple counts of receiving stolen  proper ty because the Sta t e 

fa iled to prove tha t  the defendant  r eceived each  item of stolen  proper ty on  
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separa te occasions.  S tate v. S h ink le, 340 S.W.3d 327, 333, 334 (Mo. App. 

W.D. 2011).  Like Appellan t  in  th is case, the defendant  in  S hink le did not  

ra ise a  double jeopa rdy cla im a t  t r ia l.  Id . a t  334.  The Western  Dist r ict  noted 

tha t  whether  there was a  single or  mult iple recept ion  of stolen  proper ty was 

not  an  element  of the sta tu te.  Id . a t  333.  The Sta te therefore had no 

sta tu tory burden  to prove tha t  the items of stolen  proper ty were received a t  

separa te t imes.  Id .  Time is a lso not  an  element  of sect ion  573.037, RSMo.   

The sta tu te thus placed no burden  on  the Sta te to show tha t  Appellan t  

possessed the var ious items of ch ild pornography a t  differen t  t imes.   

The burden  instead rested on  Appellan t  to plead double jeopardy as an  

a ffirmat ive defense.  Id . a t  334.  The Western  Dist r ict  found tha t  because the 

defendan t  in  S hink le did not  plead or  ra ise the a ffirma t ive defense of double 

jeopardy in  the circu it  cour t , she “„cannot  fa ir ly compla in  tha t  the st a te 

should have offered more evidence aga inst  an  a ffirmat ive defense [she] never  

ra ised.‟”  Id . (quot ing S tate v. T ipton , 314 S.W.3d 378, 380 (Mo. App. S.D. 

2010)).  The Western  Dist r ict  went  on  to find tha t  un less the issue is ra ised 

by the defense, the Sta te has no burden  of proof or  other  evident ia ry 

obliga t ion  to disprove the possibilit y of double jeopardy.  S hink le, 340 S.W.3d 

a t  334.  The Cour t  found tha t  the defendant  had waived her  double jeopardy 

cla im by fa iling to put  the Sta te on  not ice of the defense and the need to 

present  evidence tha t  the stolen  it ems were received on  separa te occasions.  
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Id ., see also Horsey, 747 S.W.2d a t  754 (finding tha t  defendant  fa iled to a llege 

or  establish  tha t  he did not  acquire possession  of each  item of stolen  proper ty 

a t  a  differen t  t ime). 

Sect ion  573.037, RSMo does not  on  it s face conta in  any requirement  

tha t  the items proscr ibed by the st a tu te be possessed a t  differen t  t imes in  

order  to suppor t  a  prosecut ion  and convict ion  in  separa te counts for  each  

individua l it em possessed.  But  even  if t h is Cour t  were to determine tha t  t he 

protect ion  aga inst  double jeopardy requires tha t  a  defendant  come in to 

possession  of each  it em of ch ild pornography a t  a  differen t  t ime, the burden  of 

pleading and proving tha t  issue belongs to the defendan t .  Appellan t  fa iled to 

ra ise the issue and is estopped from compla in ing tha t  t he Sta te did not  prove 

facts to r efu te h is abandoned a ffirmat ive defense.  

6. Subsequent  revision  of sta tu te does not  suppor t  single unit  of 

prosecut ion  a rgument . 

Appellan t  a lso a rgues tha t  a  2009 amendment  to the st a tu t e evidences 

the legisla ture‟s in t en t  to crea te on ly a  single un it  of prosecut ion , regardless 

of the number  of it ems possessed.  Tha t  amendment  enhanced the pena lty for  

viola t ions of the sta tu te from a  cla ss C felony to a  class B felony if the 

defendan t  possessed more than  twenty st ill images of ch ild pornography.         

§ 573.037.2, RSMo Cum. Supp. 2009.  Tha t  amendment  does not  mandate the 

conclusion  urged by Appellan t .   
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The sentence enhancement  provision  is on ly one of the changes made to 

the sta tu te and a ll t hose changes need to be read together  to discern  what  the 

legisla tu re in tended.  S tate v. S alter, 250 S.W.3d 705, 711 (Mo. banc 2008). 

Subsect ion  one of the amended sta tu te adopts the standards set  for th  in  

Ashcroft  and reaffirmed in  William s by cr imina lizing the possession  of two 

types of mater ia ls:  (1) ch ild porn ography, which  does not  necessar ily have to 

meet  the sta tu tory defin it ion  of obscene,
13

 bu t  does have to fea ture actua l 

minors under  the age of eighteen; and (2) obscene mater ia l t ha t  por t r ays 

what  appears to be a  minor  under  the age of eighteen .  § 573.037.2, RSMo 

Cum. Supp. 2009.  The enhanced pena lty provisions conta ined in  subsect ion  

two only apply to ch ild pornography.  § 573.037.2, RSMo Cum. Supp. 2009.  

The enhanced pena lt ies do not  apply to obscene mater ia ls fea tur ing what  

appear  to be minors.  Id .   

The amendment  when read as a  whole r eflects the legisla ture‟s concern  

with  cur t a iling the prolifera t ion  of ch ild pornography and the resu lt ing 

vict imiza t ion  of actua l ch ildren  by enhancing the sen tences for  those who 

possess those mater ia ls .  The mor e pictures tha t  exist  means the h igher  

possibility for  the prolifera t ion  of ch ild pornography, wh ich  in  turn  leads to 

grea ter  vict imiza t ion  of the ch ildren  por t rayed in  those pictures.  And even  if 

                                         
13

  S ee § 573.010(2), RSMo Cum. Supp. 2006. 
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the pictures a re not  dist r ibu ted, bu t  just  viewed by the possessor  for  self-

gra t ifica t ion , t ha t  st ill resu lt s in  a  grea ter  vict imiza t ion  than  does possession  

of one or  a  few pictu res.  R enander, 151 P .3d a t  662.  The legisla ture could 

thus reasonably conclude tha t  persons who possess la rge numbers of pictu res 

fea tur ing actua l ch ildren  shou ld be subject  to grea ter  punishment  tha t  can  

include a  st iffer  sen tence for  each  picture possessed.  And tha t  enhanced 

punishment  can  take in to account  tha t  t he grea ter  sen tence on  each  of the 

mult iple counts of possession  of ch ild pornography can  be ordered to be 

served consecut ively, as was Appellan t ‟s sen tence.   

Fur thermore, Appellan t ‟s a rgument  when taken  to it s logica l 

conclusion  would resu lt  in  an  absurd const ruct ion  of the sta tu te.  Appellan t ‟s 

theory is tha t  t he enhanced sen tence for  possessing mult iple images of ch ild 

pornography reflect s the in t en t  to crea te a  single unit  of prosecut ion .  But  a  

corolla ry tha t  can  be drawn from th e a rgument  is tha t  the fa ilure to enhance 

the sen tence for  possessing mult iple it ems of obscene mater ia l  reflects an  

in ten t  to permit  mult iple un it s of prosecut ion  for  those items.  Tha t  would 

lead to the absurd r esu lt  where a  person  possessing mult iple images of ch ild 

pornography fea tur ing actua l ch ildren  could be subject  to a  much lower  

sen tence, due to being liable on  on ly a  single count , than  a  person  who could 

be sen tenced to consecut ive pr ison  t erms for  mult iple counts of possessing  

images of obscene mater ia l not  fea tur ing actua l ch ildren .   
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Sta tu tes a re not  to be in terpreted in  ways tha t  yield unreasonable or  

un just  resu lt s, and it  is assumed tha t  the legisla ture‟s enactment  of a  sta tu te 

is meant  to serve the best  in terest s and welfa re of the public.  S tate v. N ash , 

339 S.W.3d 500, 508 (Mo. banc 2011).  Applying tha t  pr inciple to the 

amended version  of sect ion  573.037, RSMo shows tha t  the 2009 amendment  

is proper ly read as concern ing only sen tence enhancement , and not  as 

making any a ltera t ion  in  the a llowable unit  of prosecut ion . 

The t r ia l cour t  did not  pla in ly er r  in  en ter ing a  convict ion  on  eight  

counts of possession  of ch ild pornography.  Appellan t ‟s poin t  should be 

denied. 
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III. 

Su ffic ie n t e v ide n ce  su pporte d Appe llan t’s  con vic tion s  for 

posse ss ion  of ch ild  porn ograph y  on  cou n ts  2, 4, 5, 7, 8 an d 9 .  

 Appellan t  cla ims tha t  there was insufficien t  evidence to suppor t  h is 

convict ions for  possession  of ch ild pornography on  count s two, four , five, 

seven , eight , and n ine, because the images used to suppor t  the charges did 

not  fa ll with in  the sta tu tory defin it ion  of sexua l conduct .  But  the images do 

depict  va r ious forms of sexua l conduct  a s defined by st a tu te.  

A. Un de rly in g  Facts . 

 The t r ia l cour t  found Appellan t  gu ilty of count  two, cha rging possession  

of ch ild pornography, based on  a  photograph  tha t  was admit ted in to evidence 

as Sta te‟s Exh ibit  81, tha t  showed a  naked boy lying on  h is stomach  with  h is 

hands and feet  bound by what  appears to be a  piece of cloth .  (Tr . 240-41; 

Sta te's Ex. 81).  The convict ion  on  count  four  was based on  Sta te‟s Exhibit  83, 

which  showed two boys lying together  on  a  bed with  the leg of one boy 

touching the pubic a rea  and genita ls of the other .  (Tr . 241; Sta te's Ex. 83).  

Count  five was based on  Sta te‟s Exhibit  84, showing two boys lying naked in  

bed with  the head of one boy touching the pubic a rea  of the other .  (Tr . 241; 

Sta te's Ex. 84).  Count  seven  was based on  Sta te‟s Exh ibit  86, which  depict ed 

two naked boys, with  the gen ita ls of one boy touching the head of the other , 



 47 

who is sit t ing on  top of h im.  (Tr . 241; Sta te's Ex. 8).  Count  eight  was based 

on  Sta te‟s Exh ibit  87, which  showed two naked boys on  a  bed with  one boy 

sit t ing on  top of the other  and the leg of the boy on  top touch ing the other  

boy‟s pubic a rea .  (Tr . 241; Sta te's Ex. 87).  And the convict ion  on  count  n ine 

was based on  Sta te‟s Exhibit  88, which  depict ed a  boy with  a  semi-erect  

penis, with  h is r igh t  hand near  the penis in  a  posit ion  indica t ing tha t  the 

hand had recen t ly  t ouched the penis .  (Tr . 241-42; Sta te's Ex. 88).
14

 

B. Stan dard of Re vie w . 

This Cour t ‟s role in  reviewing the sufficiency of the evidence in  a  cour t -

t r ied cr imina l case is limited to determining whether  the Sta te presented 

sufficien t  evidence from which  a  t r ier  of fact  could have reasonably found the 

defendan t  gu ilty.  Vandevere, 175 S.W.3d a t  108.  This Cour t  examines the 

                                         
14

  Appellan t  does not  cha llenge the sufficiency of the evidence supp or t ing 

h is convict ions on  counts th ree and ten .  Count  th ree was based on  a  

photograph  admit ted as Sta te‟s Exhibit  82, depict ing two naked boys who 

each  have their  mou th  on  the penis of the other  boy.  (Tr . 241; Sta te's Ex. 82).  

Count  ten  was based on  Sta t e‟s Exhibit  89, a  photograph  depict ing a  naked 

boy who has h is hand on  h is penis.  (Tr . 242; Sta te's Ex. 89).  
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evidence and in ferences in  the ligh t  most  favorable to the verdict , ignor ing a ll 

cont ra ry evidence and inferences.  Id .   

C. An alys is . 

The sta tu te under  which  Appellan t  was charged and convict ed sta tes: 

 A person  commits the cr ime of possession  of ch ild 

pornography if, knowing of it s conten t  and character , such  person  

possesses any obscene mater ia l tha t  has a  ch ild as one of it s 

par t icipants or  por t rays what  appears to be a  ch ild as an  observer  

or  par t icipant  of sexua l conduct . 

§ 573.037.1, RSMo Cum. Supp. 2004. Therefore, the elements of the cr ime of 

possession  of ch ild pornography require a  defendant  to:  (1) have knowledge 

of the con ten t  and character  of and (2) possess; (3) obscene ma ter ia l; (4) tha t  

has a  ch ild as a  par t icipant  or  por t r ays what  appears to be a  ch ild a s an  

observer  or  par t icipant  of sexua l conduct .  S tate v. Kam aka , 277 S.W.3d 807, 

813 (Mo. App. W.D. 2009).  Appellan t  cha llenges the su fficiency of the th ird 

and four th  elements which  both  require the exist ence of sexua l conduct . 

 The th ird element  is met  when ma ter ia l, t aken  a s a  whole, meets the 

following sta tu tory defin it ion : 

(a )  Applying contemporary community standards, it s 

predominant  appea l is to pru r ien t  in terest  in  sex; and 
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(b)  The average per son , applying contemporary community 

standards, would find the mater ia l depict s or  descr ibes sexua l 

conduct  in  a  pa ten t ly offensive way; and  

(c)  A reasonable person  wou ld find the mater ia l lacks ser ious 

lit era ry, a r t ist ic, polit ica l or  scien t ific va lue. 

§ 573.010(12), RSMo Cum. Supp. 2006. 

 The term “sexual conduct” is defined as: 

 [A]ctua l or  simula ted, norma l or  perver t ed acts of human 

masturba t ion ; devia te sexua l in tercourse; sexua l in tercourse; or  

physica l contact  with  a  person‟s clothed or  unclothed genita ls, 

pubic a rea , bu t tocks, or  the breast  of a  female in  an  act  of 

apparent  sexua l st imula ton , or  gra t ifica t ion  or  any 

sadomasochist ic abuse or  acts including an ima ls or  any la t en t  

objects in  an  act  of apparent  sexua l s t imula t ion  or  gra t ifica t ion . 

§ 573.010(17), RSMo Cum. Supp. 2006.   

Appellan t ‟s a rgument  as to count s four , five, and eight  is tha t  the 

exhibit s suppor t ing those cha rges do not  depict  act s of apparent  sexua l 

st imula t ion  or  gra t ifica t ion .  Appellan t  does not  develop h is a rgument .  This 

Cour t  may not  make Appellan t ‟s a rgument  for  h im.  Foster, 838 S.W.2d a t  67.  

The Cour t  must  ra ther  rema in  impar t ia l and not  become a  wit t ing or  

unwit t ing adversary of the Sta te, fash ioning an  a rgument  for  Appellan t  and 
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then  search ing the r ecord and the law in  suppor t  of tha t  a rgument .  Id .  

Because Appellan t  has not  developed h is a rgument , it  shou ld be deemed 

abandoned.  Id .   

Appellan t ‟s a rgument  fa ils even  if the Cour t  does consider  it .  In  S tate 

v. Oliver, th is Cour t  found tha t  a  photograph  depicted sexua l conduct , based 

on  the na ture of the posit ion  of the subject , the fact  tha t  the posit ion  was the 

pr imary object  of the photograph , and the circumstances under  which  the 

photograph  was taken .  Oliver, 293 S.W.3d a t  445.  Applying those factors to 

the pictu res used to suppor t  counts four , five, and eight  shows tha t  the 

pictures depict  act s of sexua l st imula t ion  and gra t ifica t ion .  The naked boys 

a re the pr imary object  of the photographs , and they a re placed in  poses tha t  

a re designed to cause the sexua l st imula t ion  and gra t ifica t ion  of persons who 

are a roused by such  images.  The pictures const itu te sexua l conduct  under  

the standard set  for th  in  Oliver and a re thus sufficien t  t o suppor t  the 

convict ions on  which  they a re based. 

On count  two, Appellan t  cites Oliver in  a rguing tha t  Sta te‟s Exhibit  81, 

which  depicted a  naked boy bound by the hand and feet , does not  const itu te 

sexua l conduct  because it  does not  conta in  any touching of the boy in  a  

sexua lly provoca t ive way.  But  Oliver does not  require tha t  every depict ion  of 

sexua l conduct  conta in  sexua lly provoca t ive touching.  The only significance 

of the boy touching h is bu t tocks in  Oliver was tha t  the charge aga inst  the 
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defendan t  was based on  tha t  por t ion  of the “sexua l conduct” defin it ion  tha t  

encompasses “physica l contact  with  a  person‟s clothed or  unclothed genita ls, 

pubic a rea , bu t tocks . . . in  an  act  of apparent  sexua l st imula t ion  or  

gra t ifica t ion .”  Id .  But  count  two in  th is case was based on  a  differen t  por t ion  

of the “sexua l conduct” defin it ion , encompassing “actua l or  simula ted . . . 

sadomasochist ic abuse or  acts . . . in  an  act  of apparen t  sexua l st imula t ion  or  

gra t ifica t ion .”  (Tr .  226, 236).  S ee § 573.010(17), RSMo Cum. Supp. 2006.  

The lack of physica l touching is  thus ir relevant  to the offense as charged in  

count  two. 

Appellan t  next  a rgues tha t  Sta te‟s Exhibit  86 does not  depict  physica l 

contact  and thus cannot  suppor t  h is convict ion  on  count  seven .  The 

photograph  depict s two naked boys with  one boy st raddling th e head of the 

other .  (Sta te's Ex. 86).  The genita ls of the boy who is on  top appear  to be 

touching the head of the boy on  the bot tom.  And the touching is displayed in  

a  manner  designed to resu lt  in  the sexua l st imula t ion  or  gra t ifica t ion  of the 

viewer .  Oliver, 293 S.W.3d a t  445.  The picture is sufficien t  to meet  the 

sta tu tory requirement  of sexua l conduct .   

Appellan t ‟s fina l a rgument  is tha t  there was insu fficien t  evidence to 

suppor t  h is convict ion  on  count  n ine because Sta te‟s Exhibit  88 shows a  semi-

erect  penis, bu t  does not  depict  physica l contact  with  the gen ita ls, pubic a rea  

or  bu t tocks, and does not  depict  any apparent  act  of masturba t ion .  But  
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Appellan t ‟s in t erpreta t ion  of the picture and of the sta tu te is too nar row.  

“Sexual conduct” includes “simula ted . . . act s of human masturba t ion .”          

§ 573.010(17), RSMo Cum. Supp. 2006.  The picture shows not  on ly a  semi-

erect  penis, bu t  a lso the ch ild‟s hand in  close proximity with  the fingers 

cur led as though it  had recen t ly been  wrapped a round t he penis.  (Sta te's Ex. 

88).  The posit ion  of the hand in  con junct ion  with  the semi-erect  na tu re of the 

penis can  reasonably be viewed as a  simula ted act  of masturba t ion .  Sta te‟s 

Exhibit  88 depict s sexua l conduct  and is sufficien t  to suppor t  Appellan t ‟s 

convict ion  on  count  n ine. 

Appellan t ‟s poin t  should be denied. 
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CONCLUSION  

 In  view of the foregoing, Responden t  submits tha t  Appellan t ‟s 

convict ion  and sen tence should be a ffirmed. 
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