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JURISDICTIONAL STATEMENT




Thisisan origind remedid writ initiated by a Petition for Writ of Prohibition filed by Rdator
Missouri Public Service Commission againg Respondent Honorable Randdll R. Jackson, Circuit Court
Judge, Circuit Court of Buchanan County (Fifth Judicd Circuit). Rdator seeksto have the Court issue
its Wit of Prohibition commanding Respondent to dismissthe actionsfiled by Ag Processng, Inc.,
Friskies Petcare, Inc., Wire Rope Corporaion of American, Inc., and City of Riversde, Missouri in
Buchanan County and to refrain from proceeding further therein. The Court issued its Prdiminary
Order in Prohibition on March 20, 1001.

A Pdition for Writ of Prohibition concerning this matter was previoudy filed in the Missouri
Court of Appeds Western Didrict. The Western Didtrict overruled this petition on January 22, 2001.

Therefore, this case fdlswithin the origind jurisdiction of the Missouri Supreme Court. See M o.

Const. art. V, §4.



STATEMENT OF FACTS

Missouri-American Water Company (“MAWC” or “Missouri-American’”) provides weter
saviceto cusomersin saven didrictsin the State of Missouri. These digtricts are found in St Joseph,
Joplin, &. Charles, Warrensourg, Mexico, Parkville, and Brunswick. MAWC isa*“water corporation”
and “public utility” asthose terms are defined in section 386.020 (58) and (42), RSMo 2000. Itis
subject to the rate making jurisdiction of Relaor Missouri Public Service Commisson (“Rdator” or
“Commission”).

MAWC indituted a generd rate case procesding before the Missouri Public Service
Commission by thefiling of proposed rate schedules on October 15, 1999. Thisisa procedure
authorized by section 393.150, RSVio 2000. The Commission suspended the proposed
implementation of such rate schedules for ten months pursuiant to section 393.150 RSMo 2000, and
docketed the case as Case no. WR-2000-281.

The case was heard by the Commisson on June 5 through 9, June 15 and 16, and on June 26
through 29, 2000 in Jefferson City, Cole County, Missouri. The Commission issued a Report and
Order in Case No. WR-2000-281, on August 31, 2000 (the “Report and Order”). The
Commisson's Report and Order primarily addressed two generd subjects -- MAWC srevenue
requirement (how much of anincreesein MAWC' s exigting revenues should be authorized) and rate
design (how should MAWC' s existing rates be adjusted to recover those additiond revenues).

On September 19, 2000, MAWC filed a Petition for Wit of Review seeking review of the
Report and Order in the Circuit Court of Cole County (Nineteenth Judicid Circuit) (Case No.

00CV325014). Petitionsfor Review were d<o filed in Cole County by:
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the S. Joseph Area Water Didtricts™ on October 11, 2001 (Case No. 00CV325196);
the City of St. Joseph on October 13, 2001 (Case No. 00CV 325206);

the Missouri Office of the Public Counsd on October 18, 2001 (Case No.
00CV325218);

the City of Joplin on October 17, 2001 (Case No. 00CV 325217);

Gilger Mary-Lee Corporation on October 18, 2001 (Case No. 00CV 325220); and,
AG Processing Inc., Friskies Petcare Divison of Nestle' Inc., Wire Rope Corporation
of Americalnc. and the City of Riversde, Missouri (hereinefter rfaredto as“ St
Joseph Indudtrid Intervenors’) on October 18, 2001 (Case No. 00CV 325222).

S. Joseph Indudtrid Intervenors dso filed a Petition for Wit of Review, identicd to their Cole
County petition, in the Buchanan County Circuit Court on October 16, 2001 (Case No. 00CV 73667)
(the “Buchanan County Case").

Gilgter Mary-Lee Corporation (“Gilger”) and the City of Joplin (“Joplin”) filed Petitions for
Writs of Review, identicd to ther Cole County petitions, in the Jagper County Circuit Court on October
17, 2001 (Cases Nos. 00CV680824 and 00CV 680808, respectively).

All the referenced petitions for writs of review filed in Cole, Buchanan and Jagper Counties saek

'Public Water Supply Didtrict (“PWSD™) No. 1 of Andrew County, PWSD No. 2 of Andrew

County, PSWD No. 1 of Buchanan County and PWSD No. 1 of DeKab Courty.



review of the referenced Report and Order.

On November 14, 2000, Rdaor filed its Motion to Digmiss Writ of Review, Or inthe
Alternaive, for Trandfer to Cole County, in Buchanan County Circuit Court Case No. 00CV 73667.
On December 1, 2000, Respondent Buchanan County Circuit Judge Randdl R. Jackson entered an

Order overruling Rdaor’ s mation to dismiss or trandfer.



POINTSRELIED ON

|. RELATOR PUBLIC SERVICE COMMISSON ISENTITLED TO AN ORDER
PROHIBITING RESPONDENT FROM TAKING ANY ACTION IN THE UNDERLYING CASE
OTHER THAN DISMISSING SUCH CASE OR TRANSFERRING SUCH CASE TO THE
CIRCUIT COURT OF COLE COUNTY, BECAUSE THE UNDERLYING CASE IS
DUPLICATIVE OF IDENTICAL PROCEEDINGS PENDING IN THE CIRCUIT COURT OF
COLE COUNTY, AND ISCONTRARY TO THE INTERESTS OF JUDICIAL ECONOMY
AND CONVENIENCE TO PARTIES, IN THAT INTERVENOR MISSOURI-AMERICAN
WATER COMPANY AND INDUSTRIAL INTERVENORSHAVE EACH HLED JUDICIAL
REVIEW PROCEEDINGS PURSUANT TO SECTION 386.510, RSMO. IN COLE COUNTY
Authorities Relied On:
RSMo. §386.500 (2000)
RSMo. §386.510 (2000)
Concord Pub. House, Inc. v. Director of Revenue, 916 SW.2d 186 (Mo. banc 1996)

Sate ex rel. Farmers Insurance Co., Inc. v. Murphy, 518 SW.2d 655 (Mo. banc 1975)



Sate ex rel. County of Jackson v. Public Service Com'n. et. al., 14 SW.3d 99 (Mo. App.
W.D. 2000)

Estate of Williams v. Williams, 12 SW.3d 302 (Mo. banc 2000)
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[I. RELATOR PUBLIC SERVICE COMMISSON ISENTITLED TO AN ORDER
PROHIBITING RESPONDENT FROM TAKING ANY ACTION IN THE UNDERLYING CASE
OTHER THAN DISMISSING SUCH CASE OR TRANSFERRING SUCH CASE TO THE
CIRCUIT COURT OF COLE COUNTY, BECAUSE THE PRINCIPLE OF ABATEMENT
PRECLUDES RESPONDENT FROM ADJUDICATING INDUSTRIAL INTERVENORS
PETITION FOR JUDICIAL REVIEW HLED IN BUCHANAN COUNTY, IN THAT
INTERVENOR MISSOURI-AMERICAN WATER COMPANY HLED THE HIRST PETITION
FOR JUDICIAL REVIEW CHALLENGING RELATOR'SREPORT AND ORDER IN CASE
NO. WR-2000-281 IN THE CIRCUIT COURT OF COLE COUNTY, AND IN THAT THE
CIRCUIT COURTS OF BUCHANAN AND COLE COUNTIES COULD RENDER
CONFLICTING AND INCONSISTENT JUDGMENTSON REVIEW OF THE SAME ISSUES
RELATED TO THE SAME REPORT AND ORDER OF THE PUBLIC SERVICE
COMMISSION.

Authorities Relied On:

RSMo. §386.500 (2000)
RSMo. §386.510 (2000)
Sate ex rel. County of Jackson v. Public Service Com'n. et. al., 14 SW.3d 99 (Mo. App.

W.D. 2000)

Sate ex rel. Kincannon v. Schoenlaub, 521 SW.2d 391 (Mo. banc 1975)
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Stateexrel. Riederer v. Collins, 799 SW.2d 644 (Mo. App. W.D. 1990)
State of Missouri ex rel. City of Springfield Through the Board of Public Utilitiesv.

Conley, 760 SW.2d 948 (Mo. App. W.D. 1988)
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ARGUMENT

I. RELATOR PUBLIC SERVICE COMMISSION ISENTITLED TO AN
ORDER PROHIBITING RESPONDENT FROM TAKING ANY ACTION IN THE
UNDERLYING CASE OTHER THAN DISMISSING SUCH CASE OR
TRANSFERRING SUCH CASE TO THE CIRCUIT COURT OF COLE COUNTY,
BECAUSE THE UNDERLYING CASE ISDUPLICATIVE OF IDENTICAL
PROCEEDINGS PENDING IN THE CIRCUIT COURT OF COLE COUNTY, AND IS
CONTRARY TO THE INTERESTS OF JUDICIAL ECONOMY AND CONVENIENCE
TO PARTIES, IN THAT INTERVENOR MISSOURI-AMERICAN WATER COMPANY
AND INDUSTRIAL INTERVENORSHAVE EACH FILED JUDICIAL REVIEW
PROCEEDINGS PURSUANT TO SECTION 386.510, RSMO. IN COLE COUNTY.

A. Present Review Proceedings

On August 31, 2000, Reator Public Service Commission (hereinafter “Rdator” or
“Commisson”) issued its Report and Order in Case No. WR-2000-281. The Commission’s Report
and Order, which had an effective date of September 14, 2000, (hereinafter “Report and Order™),
authorized an increase in Missouri-American Water Company’ s water sarvice raes or revenue

requirement” and specified the rate design® to be applied. Tariff sheets reflecting the increased rates

“Thetota annua revenuesto be received by MAWC.

*The method by which the responsibiility for the payment of the authorized annual revenue

requirement should be assigned to various customer dasses and didricts
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authorized by the Report and Order were submitted to the Commission by Intervenor MAWC and
were goproved by the Commisson on Sgptember 19, 2000. Also on September 19, 2000, MAWC
filed its Petition for Writ of Review in the Circuit Court of Cole County, sesking judicid review of
certain aspects of the Report and Order. MAWC ' sjudicid review proceeding wasfiled following the
Commisson'sdenid of itstimdy gpplication for rehearing.

Unquestionably, the Circuit Court of Cole County has juridiction of MAWC' s petition seeking
judicd review of the Report and Order, and isaproper venue in which to hear this matter, pursuant to
the provisions of §386.510, RSMo." Section 386,510, RSMo. providesin rdevant part asfollows

Within thirty days after the gpplication for arehearing isdenied, or, if the

goplication is granted, then within thirty days after the rendition of the decison on

rehearing, the gpplicant may goply to the drcuit court of the county where the

hearing was held or in which the commission hasiits principal office for a

writ of certiorari or review (herein referred to asawrit of review) for the purpose of

having the ressonableness or lavfulness of the origind order or deciSon or the order or

decison on rehearing inquired into or determined.

(Emphasisadded). Thereisno dispute that MAWC has complied with the procedurd requirements of
8386510, in thet it timdly filed its Application for Rehearing with the Commission (which was denied)

and then timdly filed its Petition for Wit of Review with the Cole County Circuit Court, the county in

*All gatutory references shdl be to RSMo. 2000 unless otherwise indicated.
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which the Commission had conducted the evidentiary portion of its heerings in the underlying rate case
and the county in which the Commission hasits principd office. Thereislikewise no dispute, in fadt,
that MAWC filed the firgt such petition for judicd review, in any county, of any of the parties seeking
review of the Report and Order.

S. Joseph Indudtrid Intervenors subsequently filed a Petition for Wit of Review in the Circuit
Court of Buchanan County on October 16, 2000. S. Joseph Indudtrid Intervenors Buchanan County
petition for review is dso premised upon 8386510, in thet certain Commisson-ordered public hearings
for the purpose of taking public comment in Case No. WR-2000-281 took placein thet county. The
S. Joseph Indudtrid Intervenors then followed up their Buchanan County petition for judicid review
with asubgantidly identica petition in the Cole County Circuit Court, which wasfiled on October 18,
2000. Thereisno subgtantive difference between the St. Josgph Indudrid Intervenors petitionsin
Buchanan or Cole County, other then their assartion thet the Cole County petition was filed only ona
“provisond” bad's, pending the outcome of chdlengesto jurisdiction or venue being properly in
Buchanan County. Like MAWC, the St. Joseph Indudtrid Intervenors were actively engaged in
representing thair interests as parties to dl proceedings before the Commisson in Case No. WR-2000-
281, and with their dud petitionsfor judicid review are sesking to chdlenge the same Report and Order
of the Commission aswill beinquired into by the Circuit Court of Cole County asaresult of MAWC's

petiion.” Pursuant to §386.510, the review proceedings being pursued in Cole County, and the related

°Als0, asthe resuit of petitions for writs of review filed in Cole County by the City of .

Joseph, the . Joseph AreaWater Didtricts and the Office of the Public Counsd.
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procesdings sought by the St. Joseph Indudtrid Intervenorsin Buchanan and Cole County, eech will
force those respective dircuit courts to confront the same legd issue, i.e. the reasonableness and

lawfulness of the Commission’s Report and Order in Case No. WR-2000-281°.

B. Different Circuits With Concurrent Jurisdiction

Section 386.510, quoted supra, contains no language addressing the current Stuation, inwhich

®On review of an order of the Commission, the court's andysisis two-pronged; first, the court
must determine whether the Commisson’s order was lawful, and second, the court must determine
whether the Commisson’s order was ressonablein light of the facts and evidence. Deaconess
Manor Ass'n. v. Public Service Com'n., 994 SW.2d 602, 609-11 (Mo. App. W.D. 1999). A
Oetermination of lawfulness turns on whether the Commisson's orders or decigons are Sautorily
authorized. State ex rel. Midwest Gas User’s Ass'n. v. Public Service Com'n., 996 SW.2d

608, 612 n. 2 (Mo. App. W.D. 1999).
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two or more circuit courts have concurrent juridiction over separatdy-filed petitions for judica
review chalenging the ressonableness or lawfulness of the same Commisson Report and Order.
MAWC does not digpute thet prior gppellate holdings have indructed thet drcuit court jurisdiction is
proper under §386.510 in the county in which any portion of the Commisson’s“hearing” onthe
matter isconducted. See State ex rel. Case v. Seehorn, 223 SW.2d 664 (Mo. banc 1920);
Sate ex rel. Empire Dist. Elec. v. Public Service Com'n., 714 SW.2d 623 (Mo. App. 1986).
However, contrary to the St. Joseph Indudtrid Intervenors suggestions to this Court, these cases do
not address the precise issue confronted today, which iswhether, and how, a choice should be mede

among different drcuits with concurrent jurisdiction under 8386.510. Certainly, neither Seehor n nor

its progeny provide any support for the St. Joseph Indudtrid Intervenors: contention thet it is acoeptable
under 8§386.510 for there to be multiple drcuit courts from around the Sate engaged in determining the
legdlity and reasonableness of the same Commisson order, with dl the attendant problemsinherent in
such an gpproach. Rather, the Seehor n decisons resulted only from chdlenges to the jurisdiction of
the one dircuit court before which the §386.510 proceedings a issue had been filed; they Smply did not
address the questions presented to this Court in the present metter.

It may thus be conduded that §386.510 is ambiguous, with regard to whether and how a
choice mugt be meade among dircuits having concurrent jurisdiction to hear petitions thereunder.
However, asthis Court has previoudy indructed, Satutory language isto be given a*“common sense
and practicd interpretation”. Concord Pub. House, Inc. v. Director of Revenue, 916 SW.2d
186, 194 (Mo. banc 1996). If thereisambiguity in agatute, the Satute must be congtrued in amanner

conggent with the legidative intent behind the datute, giving meaning to the words usad in the broed
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context of the legidature s purpose in enacting thelaw. Estate of Williams v. Williams, 12 SW.3d
302, 306 (Mo. banc 2000). For the reasons which follow, a*common senseand practica
interpretation” of §386.510, consistent with its apparent legidativeintent” to provide partieswith a
convenient, efficent, and meaningful opportunity for judicd review of Commisson rate dedisons, isthat
this gatute dlowsjudicid review of the same Report and Order to take placein only one county with

proper jurisdiction, despite other counties having concurrent jurisdiction.

“In enacting provisions of Chapter 386 RSVI0., the Legidature sintent wasto “enact a
datutory desgn which promotes the orderly setting of rates and review of theralesas st” and as uch
these provisons must be congtrued reasonably. See State of Missouri ex re., GTE North, Inc., et

al., v. Missouri Public Service Comn'n., et al., 835 SW.2d 356, 367 (Mo. App. W.D. 1992).
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In addition, the Western Didlrict has recently gated dearly, in acaseinvolving these very
datutes, thet it “will not assume the legidature intended an absurd or unreasonable congtruction of the
datutes” Sate ex rel. County of Jackson v. Public Service Com'n. et. al., 14 SW.3d 99
(Mo. App. W.D. 2000)°. Atissuein County of Jackson waswhether, in a Commission rate case
where there were mulltiple parties saeking rehearing by the Commisson pursuant to §386.500 RSMio.,
and where rehearing had been granted to only one of those parties, the parties denied rehearing were
entitled to seek judicid review pursuant to 8386.510 upon the Commission’sdenid and prior to the
Commission having rendered its decigon on rehearing concerning the daims of the one party whose
cdamswererecongdered. In rgecting Respondents daimsthat 8386.510 contemplated circuit court
writs of review pending before the Commisson hed completed review of certain daimsinvolving the
same Report and Order, the Western Didtrict reasoned asfollows:

To congrue §386.510 in the way urged by the respondents would require usto assume
thet the Generd Assembly intended an unressonable, if not absurd, process of judicd review:
thet the Generd Assembly wanted to reserve judicid review of PSC decisonsto casesin which
the PSC had an opportunity to correct its mistakes exogpt for multiple party cases, in which the

PSC granted only one gpplication for rehearing. In the latter cases, the respondents argue, the

8Citing Dierkesv. Blue Cross and Blue Shield of Missouri, 991 SW.2d 662, 669

(Mo. banc 1999).
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circuit court would be free to undertake judicid review before the PSC could act. Wergect

the notion as an aosurd interpretation of the Satute.
14 SW.3d a 102. In other words, the Court in County of Jackson refused to reed 8386.510 to
defeet an orderly process of adjudicating chdlenges brought by multiple parties to the same Commisson
Report and Order. This gpproach and reasoning is compdlingly persuasive in the present metter as
wdl, wherein Indudtrid Intervenors suggested interpretation of §386.510 would render an absurd and
unreasonable result, with multiple parties before multiple drcuits reeching potentidly inconsstent
determinations regarding the same Report and Order. Thisinterpretation would defeat the orderly
procedures contemplated by §8386.500 and 386.510, contrary to the reasoning in County of

Jackson.

C. Considerations of Judicial Economy and Avoiding Multiple Proceedings

Asapracticd gpplication of 8386.510 to the facts of this matter, congderations of judica
economy and convenience strongly support issuance of the rdief being sought by Rdaor from this
Court. Asdiscussed supra, the actions for judicid review which have been ssparady filed in different
counties by MAWC and by the S. Josgph Industrid Intervenors eech will require the reviewing courts
to determine the “ reasonableness’ and “lawfulness’ of exactly the same decision of the Public Sarvice
Commission. In absence of this Court’ sintervention, the Circuit Courts of Buchanan and Cole County
will eech, amultaneoudy, be engaging in judicid review of the Commission’s Report and Order, and will
each be confronting and ultimately issuing judgment on many (if nat dl) of the ssmefactud and legd

arguments s forth by the petitionersin chdlenge of the reasonableness and lawfulness of the
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Commisson'sdedison.

Although MAWC is not requesting an order consolidating the underlying circuit court review
proceedings, much of the palicy and purposes supporting judicd authority to consolidate dvil actions
(in the gppropriate drcumgtances) is germane to the present matter and srongly mitigatesin favor of dl
of the underlying §386.510 proceedings being heard, considered, and decided by one dircuit court with

jurisdiction to do s0°. Further, and asthe S. Joseph Industria Intervenors dso note, judicia review

Neither Rdator Public Service Commission, nor MAWC, have sought or moved for
consolidation of Indudtrid Intervenors Buchanan County petition for review with the rdaed petitions
which are pending in Cole County. Consolidation has not been requested because, in the aosence of
Respondent’ strandfer of the Buchanan County review procesding to Cole County, the Cole County

Circuit Court has no jurisdiction over the Buchanan County proceeding and thus has no authority to
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proceedings pursuant to 8386.510 are not an “apped” for purposes of procedurd anaysis, but rether
areto be trested as separate Givil SLits™, thus meking the purposes behind the civil court procedures of
consolidation and joinder (dso discussed beow) entirdy andogous to the present matter.

Missouri Supreme Court Rule 66.01 gatesin part asfollows

(b) Consolidation — Common Question of Law or Fact. Whenavil

actionsinvalving acommon question of law or fact are pending before the court, it may

order ajoint hearing or trid of any or dl the mattersinissue in the dvil actions, it may

order dl the avil actions consolidated; and it may make such orders concerning

proceedingstherein as may tend to avoid unnecessary costs or delay.

(Itdlicsadded.) In gpplying thisrule, it is gopropriate to consolidate actions 0 asto avoid piecemed

“consolidate’ it with the other Cole County proceedings

10See Sate ex rel. Anderson Motor Service Co. v. Public Service Com'n., 154
SW.2d 777,780 (Mo. 1941); State ex rel. Southwestern Bell Telephone v. Brown, 795

SW.2d 385, 388 (Mo. banc 1990).
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litigation when it is ressonebly possble” Belden v. Chicago Title Ins. Co., 958 SW.2d 54, 57
(Mo. App. E.D. 1997). A court’sdecison to consolidate is proper where the casesinvolve common
questionsof law or fact. Birt v. Consolidated School Dist. No. 4, 829 SW.2d 538, 543 (Mo.
App. W.D. 1992). In determining whether to consolidate cases, courts must determine whether there
would be suffident saving of the court’ s and the parties' time and effort to warrant joint proceedings
when baanced againg the inconvenience, dday, or expense that might result to the parties. Stein,
Hall & Co. v. Scindia Seam Navigation Co., 264 F. Supp. 499, 501 (S.D. N.Y. 1967); see
also Whitmer v. Atchison, T. & SF. Railway, 82 F. Supp. 914, 915 (W.D. Mo. 1948).
Consolidation isametter of convenience and economy, and it does not change the rights of the parties
or make those who are partiesin oneto be partiesin the other. Johnson v. Manhattan Railway,
289 U.S, 479, 496-97 (1933).

Clearly, the prinaiples of economy, convenience, and avoiding wadteful piecemed litigation
underlying judicid authority to consolidate are equaly gpplicable to the present matter, and would be
advanced by this Court’s Order granting Relator’ s requested rdief. Thejudicd review actions pending
in Buchanan, Jagper and Cole Counties have numerous factud and legd issuesin common, and it would
be subgtantidly less convenient for the courts and, particularly, the parties to be forced to try and defend
Sseparate, but subgtantidly identicd, review casesin three different crcuits on Smultaneous time dockets.
Thisargument is espedidly gpplicable to Rdator, which in absence of this Court’sintervention will be
forced to Smultaneoudy defend, requiring &t leet triple the resources, time, and expense, the same
review proceedingsin three different drcuits. It cannat be reasonably conduded thet the legidature

intended such aresult through operation of the procedure cregted in 8386.510.
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Further support for the importance of protecting the interests of judicia economy and party
convenienceis presant in the policies behind the procedure of joinder.  In interpreting the then-new
provisons of Supreme Court Rule 55.06, this Court in Sate ex rel. Farmers Insurance Co., Inc.
v. Murphy, 518 SW.2d 655 (Mo. banc 1975) dlowed joinder pursuant to Rule 55.06(a) of a
plantiff’ stort daims agang an insurer with daims againg ather tortfeasors, and in so doing found thet
itsinterpretation—

.. isin harmony with the philosophy of permissve joinder which isto promote judicial

economy, expedite final disposition of litigation and prevent inconsistent

resultsdueto multiple separ ate lawsuits.
518 SW.2d a 662 (emphasisadded.) See also Lester E. Cox Medical Cntr., et. al. v. Labor
and Industrial Relations Cont n. of Missouri, et. al., 606 SW.2d 427, 431 (Mo. App. S.D.
1980).

In the present mter, it is dearly contrary to promoting judicid economy if three different
drcuits are dlowed to hear and congder the same legd chalenges (ie. ressonableness and lavfulness)
to the same Commission Report and Order. Further, this Situation has the obvious and likdly potentia
to subgtantidly delay the find digoostion of ajudicid determingtion asto the lawfulness of the Report

and Order, and could eesily lead to three different and opposing judiciad determingtions relating to the

same Report and Order (discussed in more detall under Point 11 infra).

For dl of these reasons, 8386.510 must not be reed to dlow multiple circuit court judicia
review procesdings, pending Smultaneoudy in different dircuits, involving the same Commission Report
and Order. For the reasons discussed below in Point 11, it must further be concluded that Cale County
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isthe proper venuein which dl pending judicid review proceedings regarding Commission Case No.

WR-2000-281 should be heard and decided.

II. RELATOR PUBLIC SERVICE COMMISSION ISENTITLED TO AN
ORDER PROHIBITING RESPONDENT FROM TAKING ANY ACTION IN THE
UNDERLYING CASE OTHER THAN DISMISSING SUCH CASE OR
TRANSFERRING SUCH CASE TO THE CIRCUIT COURT OF COLE COUNTY,
BECAUSE THE PRINCIPLE OF ABATEMENT PRECLUDES RESPONDENT
FROM ADJUDICATING INDUSTRIAL INTERVENORS PETITION FOR JUDICIAL
REVIEW FILED IN BUCHANAN COUNTY, IN THAT INTERVENOR MISSOURI-
AMERICAN WATER COMPANY FILED THE FIRST PETITION FOR JUDICIAL
REVIEW CHALLENGING RELATOR'SREPORT AND ORDER IN CASE NO. WR-
2000-281 IN THE CIRCUIT COURT OF COLE COUNTY, AND IN THAT THE
CIRCUIT COURTSOF BUCHANAN AND COLE COUNTIESCOULD RENDER
CONFLICTING AND INCONSISTENT JUDGMENTSON REVIEW OF THE SAME
ISSUESRELATED TO THE SAME REPORT AND ORDER OF THE PUBLIC
SERVICE COMMISSION

A. Potential for Inconsistent Adjudication

1. Generally.

Asdiscussed under Point | supra, the pendency of the Cale County, Buchanan County and

Jesper County judicid review proceedingsis contrary to the wel-established principa of promoating
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judidd economy, and creates unnecessary hardship for both Rdator and MAWC in Smultaneoudy
being forced to litigete subgtantidly identicd review proceedingsin three digantly-removed venues Itis
further dear from the foregoing discussion that thereis but one (two-part) unifying legd determinetion to
be made by the court in a 8386.510 proceeding: the lawfulness and reasonableness of the
Commission’sorders and decisons a issue. Therefore, regardless of Indudtrid Intervenors: attempts
to characterize their daims raised in the Buchanan County proceedings as fully separate and distinct
from the daims baing asserted by MAWC in its Cole County petition for review, the Courtsin both
arcuitswill each be reguired to meke precisdy the same ultimate determingtion, thet baing the legd
sufficiency and reasonableness of the Commisson’s Report and Order in Case No. WR-281-2000.
Each court will be constrained by the authority granted it in §386.510.

Section 386.510 further authorizes the reviewing court, in its discretion, to “remand any cause
which isreversed by it to the commisson for further action.” If acircuit court’sreversd is* by reason
of the commisson failing to receive testimony properly proffered, the court shall remand the causeto the
commission, with indructions to receive the tetimony so proffered and rgected. . .”. See Section
386.510. Given thisauthority, the potentid for confusion and incongstency in the present metter
becomes obvious. Dueto the sulbtlety and technicd nature of the issues being reviewed in aprocesding
such asthisone, it isadiginct posshility thet one of these reviewing courts would affirm the
Commisson’sorder inits entirety, while the other would reverse on one or more grounds and remand
the case to the Commission for “further action.”

The Western Didtrict Court of Appedls has generdly taken the position that the Public Service

Commisson has no jurisdiction over ameatter whileit remains on goped. See State ex rel. County
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of Jackson v. Public Service Commission, 14 SW. 3d 99, 102 (Mo. App. 2000) (“. . . the
respondents urge us to congrue 386.510 in away that would permit the Circuit Court to take ametter
away from the PSC before the PSC could take any stepsto correct its earlier action.”)

In the above scenario, which Circuit Court judgment would the Commisson be in the untengble
pogtion of violaing? If one judgment, afirming the Commisson order, were to precede the other, must
the quedtion of the lavfulness of the Commission’s Report and Order and MAWC sresulting rate
tariffs remain open until the other drcuit hasissued its judgment, regardless of the time required for
issuance of the second judgment and regardiess of the Commisson’s order having dreedy been
afirmed by a court of competent jurisdiction? Would the appelate court’ s task be made more
complex, and thus more time-consuming, by virtue of two conflicting judgments Smultaneoudy on
apped, based on the same Commisson order? What if conflicting rulings are mede by the Western
Digrict and Southern Didrict Courts of Appedls, &s, if gopesled, the cases would currently be directed
to these separate Courts of Appedls? These are but some examples of the difficultiesinherent in
following Industrid Intervenors' reading of §386.510.

The Wesern Didrrict Court of Appedlsin State ex rel. GTE North, et al. v. Public
Service Commission, 835 SW.2d 356, 367 (Mo. App. 1992) consdered the possible implications
of adifferent multiple goped Stuation. It dated thet “if this court wereto find that the dircuit judgment
was subject to execution, Since the Commisson would be obligated to resume the rete setting process
while the gpped procesds It isnot unreasonable to project thet there could be, Smultaneous with the
origing gpped, a second goped filed and proceeding from the rulings of the Commission upon remand.

Such aresult would be unworkable.” (emphadsadded). The procedure proposed by Respondent
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in this case would be equdly unworkable.
2. I nconsistent Treatment of Commission-Approved Rate Design
and Revenue Requirement.

The Commisson’s Report and Order in its Case No. WR-2000-281 primerily addressed two
generd subjects— MAWC s revenue requirement (what annud revenues were to be received by
MAWC) and itsrate design (the method by which the responsibility for the payment of the authorized
annud revenue requirement should be assgned to various customer dasses and didricts). Both of these
agpects of the Report and Order are being chdlenged by various parties on gpped and both subjects
provide the opportunity for conflicts without resolution, athough &t first glance parties ssem to be
atacking different agpects of the Report and Order.

The mogt obvious patentid for such conflict isfound in the area of rate design. Inthe MAWC
rate case, the Commisson conddered essantidly two types of rate design, Single Taiff Pricing (“STP?)
and Didrict Specific Pricing (*DSP’). “Theformer isarate desgn theory under which dl customers of
asysem with multiple service areas, whether interconnected or not, pay the same rate, regardless of
differencesin the actud cogt of providing the service to the various customers. DSP, on the other hand,
sets different rates for each of the service aress, based upon the discrete cost of servicein eech
digrict.” Report and Order, Case No. WR-2000-281 (August 31, 2000), pp. 57-58.

The Commisson choseaform of DSP. However, in moving toward DSP, the Commission
decided that no individud didrict would receive arate decrease. 1d. & 58. In addition, it o mede
decisons which concerned the way the revenue reguirement was Soreed among dasses of cusomers

(i.e resdentid, commerad, indudrid, sdefor resdle) within didricts.
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Different parties on different Sdes of these issues have made daimsthat ther share of the
revenue reguirement to be recaived by MAWC should be something less then that which has been
ordered by the Commisson. For example, on one hand, the . Joseph AreaWater Didricts have
chdlenged in Cole County (Case No. 00CV 325196) the Commisson’s movetoward DSP. On the
other hand, the City of Joplin has chalenged in Jasper County (Case No. 00CV680808) the
Commisson'sdecigon to not move dl theway to DSP. These dams are “ oppodite Sdes of the same
coin.” City of Joplin and the St. Josgph Area Water Didtricts cannot both prevail.

MAWC has a condtitutiond right to the opportunity to earn areasonable return. See Bluefield
Water Works and | mprovements Company v. Public Service Commission of West
Virginia 262 US 679, 690 (1923) and Hope Natural Gas Company v. Federal Power
Commission 320 U.S. 591, 603 (1943). The Commission has determined the level of dollarsdueto
MAWC and MAWC has a condtitutiond right to the opportunity to recover these dallars.

If the St. Josgph Area Water Didricts are correct and they are not responsible for paying some
part of the increesed MAWC revenue reguirement, some other group(s) of cusomers should be paying
agrester amount then they aretoday (i.e. they should have recaived a greater increase than they are
currently paying).

Thissametype of conflict exigsin the gopedsrdated to the customer dassrate design issues.
The S. Josgph Indudtrid Intervenors have chdlenged in Buchanan County (Case No. 00CV 73667) the
lawfulness and reasonableness of the rates being charged thar customer dass. The . Joseph Area
Water Didricts have made the same dlegaionsin Cole County (Case No. 00CV325196) and the

Office of the Public Counsd has taken a different gpproach in Cole County (Case No. 00CV 325218).
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Additiondly, Gilser Mary-Lee Corporaion has taken up thisfight in Jasper County (Case No.
00CV680824).

Thereisin this case the danger of three different decisons on thisissue by the Cole, Buchanan
and Jasper County Circuit Courts. And, like the STP/DSP issue described above, dlocation of rate
responshility to cusomer dasses cannot be viewed in avacuum. If any of these gppdlantsare
successful in the customer dass poartion of their goped, and ther rates should be something less than
whet they are currently required to pay, it does NOT meen that MAWC should recaive lessrevenue. 1t
merdy meansthat some other party must pay more. Having gppeds in multiple jurisdictions gregtly
increeses the likdlihood of conflicting judgements thet cannat &l be satified by the Commission.

Thispotentid for conflict dso extends into the aspects of review rdated to MAWC' srevenue
requirement. One of the primary investments behind the rate increase granted in Commission Case No.
WR-2000-281 was MAWC' s condruction of a new water trestment plant and rdated fadilitiesin .
Joseph. The Commisson found MAWC' s decision to condruct this trestment plant to be prudent and,
thus MAWC' s revenue requirement was basad, in part, on itsinvesment in the plant.

The S. Josgph Indudrid Intervenors have chdlenged this Commission decison in Buchanen
County, while the Office of the Public Counsdl has chdlenged it in Cole County. Related to both of
these damsisMAWC s chdlenge to a different agpect of the Commisson’s Report and Order. Asa
part of bringing on line the new S. Joseph treatment plant, MAWC took out of sarviceitsold S
Joseph trestment plant. The old plant hed not been fully deprediated. In its Report and Order, the
Commission denied MAWC recovery of these undepreciated funds and required that the company

write them off.
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Thisdtuaion again creates the potentid for conflict between the Office of the Public Counsd’s
chdlengein Cale County and the S. Joseph Indudtrid Intervenor’ s chdlenge in Buchanan County. It
a0 cregtes apotentid conflict between the MAWC chdlenge asto the old . Joseph trestment plant
and the Buchanan County prudence decison. The gpproach to the undepreciated amounts likely
change depending upon whether one bdieves thet the underlying decison to condruct anew plant was
prudent. Certainly, if the new plant was not condtructed, there would be no need to teke the old plant
out of service and, if in fact, the undepreciated amounts would have remained in MAWC s plant

accounts.

B. Principle of Abatement

Itisjust thiskind of procedurd and substantive quagmire that the judicid doctrine of
abatement was crested to avoid.  The doctrine of abatement is summarized asfollows

A second action based on the same cause will generdly be abated where there

isaprior action pending in acourt of competent juridiction, within the same state

or jurisdictional territory, between the same paties, involving the same or

subgtantidly the same subject matter and cause of action, and in which prior action the

rights of the parties may be determined and adjudged.
1 Am.Jur.2d Abatement, Survival, and Revival 85 (emphasisadded). This doctrine meansthat a
plantiff “may not Smply ignore aprior action and bring a second, independent action on the same sat of
factswhilethe origind actionispending.” 1d. “Generdly, areview proceeding may be pleaded in
abatement of asecond action.” Id. at §15.
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Under Missouri law, the principle of abatement (dso sometimes referred to asthe * pending
action doctring’) dates that where two actionsinvolving the same subject matter, and between the same
parties, are brought in separate courts of concurrent jurisdiction, the court in which service of
processis first obtained* acquires excl usi ve jurisdiction and may digpose of the entire matter without
interference from the other court. State of Missouri ex rel. City of Springfield Through the

Board of Public Utilitiesv. Conley, 760 SW.2d 948, 950 (Mo. App. W.D. 1988) (“ City of

"The dement of the prindiple of abatement determining priority based on firgt service of
process, asgaed in City of Springfield, rather than Smply fird to fil e the action, was questioned in
the case of Baker v. Baker, 804 SW.2d 763 (Mo. App. E.D. 1990). In Baker, the Court was
forced to consder when an action became * pending”, for purposes of abatement, and examinesthe
higtory of cases discussng whether sarvice of process, or merefiling of an action, isrequired to give an
action “pending” datus S0 asto cause asubsequent Smilar action to abate. The Baker opinion
concludes that the present rule to befollowed, asfird aticulated in State ex rel. Kincannon v.
Schoenlaub, 521 SW.2d 391 (Mo. banc 1975) givesjurisdictiond priority to the court in which the
fird actionisfiled. See804 SW.2d a 767. Inany case, thisdidinction isirrdevant to the present
metter, in that thereis no digpute as to sarvice regarding the two petitions for judida review at issue, nor
any dispute that MAWC filed the fird petition for review among the parties seeking review of the
Commisson’s Report and Order. In dl other aspects, City of Springfield’ s aticulation of the

abatement doctrine remains unquestioned by subsequent holdings
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Soringfield”). “Although the doctrineisintended to rdieve a party from defending the same cause of

action twice, it d0 operaesto foresd| the posshility of incongstent judgments on the samedam”

Id. (emphasisadded). In City of Springfield, the gopelate court applied the doctrine to predude the
Boone County Circuit Court from exerdaing jurisdiction over a corporation’s counterdam which rased
issues unrelated to the petition, and which would have resulted in pardld adjudication of issues dready
being tried in the Circuit Court of Greene County, which had concurrent jurisdiction of those matters.
760 SW.2d at 950-51.

Missouri courts recognize the abatement doctrine because “the law abhors amultiplicity of
its” Stateexrel. Riederer v. Collins, 799 SW.2d 644, 650 (Mo. App. W.D. 1990), citing
O'Malley v. Lamb, 113 SW.2d 810, 811 (Mo. banc 1938).** The most recent definition of the
doctrine gopears to come from the Missouri Court of Appedlsfor the Eagtern Didrict, which dated thet
where adam involves the same subject matter and parties as aprevioudy filed action, such thet the
same facts and issues are presented, resolution should occur through the prior action and the second
action should be dismissed. Meyer v. Meyer, 21 SW.3d 886, 889-90 (Mo. App. E.D. 2000). As
to the facts and legd issues presented, Meyer indructs that the abatement doctrine will gpply to
foredlose a second action if “the object, purpose and principles of lav” are the same for the two
actionsd issue. See 21 SW.3d at 890; citing Estate of Holtmeyer v. Piontek, 913 SW.2d 352,

357 (Mo. App. ED. 1996). In Sate ex rel. Riederer, supra, the Wesern Didrict Smilaly

“The Courtin Riederer dso embracesthe “firg to file” andyss, as differentiated from the

“firg to obtain service of process’ test discussed infn. 11, supra. See 799 SW.2d at 650-51.
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ingructs thet an identity of issues between two actionsis sufficient for abatement if the “object and

purpose. . .and principles of law” arethe same. See 799 SW.2d at 652.

C. Abatement Appropriate In Present Matter

1. Common factsand legal issues

Itisdear, therefore, that dbatement of a second action in the same case does not require thet
theissuesraisad in each action be precisdly identicd in dl repects; rather, the above holdings meke
dear that dl that isrequired isthat the object, purpose, and principles of law be the same for the cases
a issue. Thisrequirement is eedly satified in the present matter, wherein bath actions are brought to
chdlenge the same Commission Report and Order, invalving dl of the same facts and evidence from
procesdings before the Commisson which led to the Report and Order, and wherein the different circuit
courts reviewing the actions will eech be goplying the same “principles of law” via8386.510. The S.
Joseph Indudtrid Intervenors spend condderable argument in support of their assertion that somehow,
their daims under 8386.510 are separate, and entirdly unrdated, to the daimswhich MAWC and
otherswill belitigating in Cole County. Thisassertion is Smply wrong. 1n Respondent’s Suggestions In
Opposition filed herein, the K. Joseph Indudtrid Intervenors sate for example that “[t]he patiesare dl
seeking separate, independent, and origind judicid reviews’ of the Commisson’sdecison. See
Respondent’ s Suggestions In Oppogtion to Petition For Writ of Prohibition, p. 12. However, the
object and purpose of each such review proceeding, regardless of drcuit and regardless of who the
petitioner may bein each case, isto saek the drcuit court’s determination thet, for differing but
obvioudy related reasons, the Report and Order of the Commission wasin some respect unlanful
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and/or unreasonable. 1N each such proceading, the reviewing court will be required to goply the same
principles of law, as developed in the subgtantia body of caselaw interpreting §386.510, to answer this
guestion. In congdering whether abatement will gpply to the facts of this matter, the inquiry concerning
smilarity of theissues should end here. There can be no dispute but that the essentid object, purpose
and prindiples of law are the same for the multiple judicd review procesdingsfiled in this metter before
different drouits

Obvioudy, both the Cale and Buchanan County dircuit courts will dso be parforming ther
judicid reviews basad on exactly the same facts which were deve oped in the underlying procesdings
before the Commission, i.e. the facts which comprise the Commission’ s extensve “ Findings of Fact”
and “Condugonsof Law” s forth inits August 31, 2000 Report and Order.

Didtilled to its essence, the argument baing advanced by the &. Joseph Indudrid Intervenorsis
thet they should be entitled to go “forum-shopping” for the drcuit in which they bdieve their dams
stand the greatest chances of success: Obvioudy, they bdieve that their chdlengesto the rate increases
authorized MAWC by the Commisson'sorder will fare better in Buchanan County. The basisfor this
conduson isextremdy dear, as explaned in Respondent’s Suggedtions in Oppaostion:

Ag Processng €. d. bdieves Buchanan County isthe proper venue for thismater. The dtizens

and ratepayers of Missouri-American in &. Josgph, Buchanan County have agregier dakein

review of this decigon then virtudly any other group of Missouri ratepayers
Respondent’ s Suggestionsin Oppadtion, p. 21. Certainly, then, the S Joseph Indudtrid Intervenors
would prefer to have thair dams on review heard in Buchanan County. This preference must dearly
yidd, however, to theinterests of dl parties combined and of the judidary in avoiding wagteful
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duplicative litigation and inconsisent adjudication, aswill dmost cartainly reult if the . Jossph
Indudtrid Intervenors venue preference remansintact. Also, by contrast, Cole County stands out as
the only neutrd drcuit having Satutory jurisdiction to review this metter. Both Buchanan and Jasper
County venues are nonneutrd in the fact thet the Commisson-ordered rate increases would be paid by
resdents of those Counties. The . Josgph Indudtrid Intervenors attempt to secure amore favorable
venuefor ther particular dlegations, at the cost of judicid economy and condstent adjudication, should
not be condoned.

2. Party ldentity

In addition to the identity of issues presant in these cases, the chdlenging partiesin eech review
procesding (MAWC and Indudtrid Intervenors) were dl parties to the underlying Commisson rete case
which resulted in issuance of the Report and Order which isbeing chdlenged. Thus, goplication of the
abatement principle to foresall the Buchanan County review case will not in any way prevent the St
Joseph Indudtrid Intervenors from having the opportunity to fully litigate their oedific dams regarding
the Report and Order.  Section 386.510 undisputedly provides them thisright in the Circuit Court of
Cale County, and the S. Josgph Indudtrid Intervenors obvioudy understand this, aswell illustrated by
the fact thet they have areedy filed asubgtantidly identical Petition for Writ of Review in Cole County.
Each party to the underlying Commission caseis accorded the right to judicid review afforded by
8§386.510, and each may assart that right with respect to the particular effect the Commisson’s decison
has on them. However, goplication of the abatement doctrine to these facts, thus requiring dl of those
damsto be heard before one court, isthe mogt gppropriate, efficient, and germane goproach to
avoiding the myriad and serious procedurd difficulties outlined previoudy herein. Application of

36



abatement here will dlow eech party seeking review to have their dams fully examined by one court of
competent juridiction, and will help preservetheinterests of dl partiesto the underlying rate casein

avoiding wasteful and corflicting piecemed litigation.™

Mlissouri law does not mandate an exact identity of partiesin the two (or more) spexific
actions being reviewed for gpplication of the abatement doctrine. Rether, abatement ordinarily
occurs when the second action is brought by the same plaintiff againg the same defendant, on the same
causeof action. City of Springfield, supra, 760 SW.2d at 950. For example, extraneous parties
to an action do nat predude its dismissal when determining whether there is suffident commondlity to

warrant abatement. State ex rel. Dunger v. Mummert, 871 SW.2d 609, 610 (Mo. App. E.D.
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1994). The geneard rule gopearsto be thet an identity of issuesis dways required, while an identity of
patiesisusually required. State ex rel. Riederer, supra, 799 SW.2d at 652; State ex rel.
Dunger, supra, 871 SW.2d a 610. These opinions both gppear to recognize that abatement will
aoply absent precise identity of parties, so long as*“the object and purpose of the two actions and the

princples of law invoked” arethe same. |d.
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3. Cole County isproper jurisdiction and venuefor all review proceedings

Through gpplication of these prindples, each of the pending judidd review procesdings a issue

in this matter must be heard and determined by the Circuit Court of Cole County. Thereis no dispute

thet:

‘The Circuit Court of Cole County isacourt of competent jurisdiction pursuant to §386.510
RSMo;

MAWC filed thefirgt petition for judicid review in this metter in the Circuit Court of Cole
County;

‘The . Joseph Indudrid Intervenors have filed apetition for judicid review in Cole County
which is subgtantidly identicd to their Buchanan County filing;

-Jagper County parties, Gilser Mary-Lee Company and City of Joplin, have each filed petitions
for judicid review in Cole County which are substantidly identicd to thase which they havefiled
in Jagper County; and,

‘The . Joseph Indudrid Intervenors, [as well asthe Jasper County parties?], have
each acoepted the gppropriateness of venue in Cole County by virtue of initiating procesdingsin
thet county.

Further, and as previoudy discussed, Cale County isthe only venue in this metter with both

datutory jurisdiction and adam to neutrdity.

For any or dl of these reasons MAWC urges this Court to extend the principle of abatement to

the facts of thismatter, and in so doing grant the rdlief requested by Rdator Public Sarvice Commisson.

CONCLUSON
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For the reesons st forth herein, the Court should issue its Peremptory Writ of Prohibition as
requested by Releor.
Respectfully Submitted,

BRYDON, SWEARENGEN & ENGLAND P.C.

By
William R. England, 11 MBE#23975
Dean L. Cooper MBE#36592
Gregory C. Mitchell MBE#36634
312 Ead Capitadl Avenue
P.O. Box 456

Jefferson City, Missouri 65102
Tdephone (573) 635-7166
Facamile (573) 635-0427
dcooper@brydonlaw.com

Attorneysfor Intervenor Missouri-American Water Company
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