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STANDARD OF REVIEW 

A writ of prohibition is an “extraordinary remedy . . . to be used with great caution 

and forbearance and only in cases of extreme necessity.”  State ex rel. Douglas Toyota v. 

Keeter, 804 S.W.2d 750, 752 (Mo. banc 1991), citing Derfelt v. Yocom, 692 S.W.2d 300, 

301 (Mo. banc 1985).  “Prohibition is not a writ of right; its issuance in a given case is 

addressed to the sound discretion of the Court. . . .  It will be denied where an adequate 

remedy is provided by appeal.”  State ex rel. Baldwin v. Dandurand, 785 S.W.2d 547, 

549 (Mo. banc 1990) (citing State ex rel. Hannah v. Seier, 654 S.W,2d 894, 895, and 

State ex rel. T.J.H. v. Bills, 504 S.W.2d 76, 78-79 (Mo. banc 1974)).  Relator has the 

burden to prove the facts and law entitling her to prohibition.  State ex rel. Ford Motor 

Co. v. Messina, 71 S.W.3d 602, 607 (Mo. banc 2002).  Prohibition is a powerful writ, and 

its use is limited to three rare categories:   

1)  to prevent the usurpation of judicial power when the trial court lacks 

jurisdiction; 2) to remedy a[n] excess of jurisdiction or an abuse of 

discretion where the lower court lacks the power to act as intended; or 3) 

where a party may suffer irreparable harm if relief is not made available in 

response to the trial court’s order. . . .  ‘The essential function of prohibition 

is to correct or prevent inferior courts and agencies from action without or 

in excess of their jurisdiction.’ . . .  It is also ‘not generally intended as a 

substitute for correction of alleged or anticipated judicial errors.’ 

State ex rel. Womack v. Rolf, 173 S.W.3d 634, 636 (Mo. banc 2005) (citations omitted).  

See also State ex rel. Riverside Joint Ventures v. Missouri Gaming Comm’n, 969 S.W.2d 
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218, 221 (Mo. banc 1998). 

Prohibition may also issue for the purposes of judicial economy.  State ex rel. 

Noranda Aluminum, Inc. v. Rains, 706 S.W.2d 861, 862 (Mo. banc 1986).  The Court 

may decide:  

an important legal question that routinely escapes this Court’s attention 

because of the litigation process and the lack of interest in some instances 

to prosecute an appeal at a client’s expense. . . .  Thus, where there is an 

issue which might otherwise escape this Court’s attention for some time 

and which in the meantime is being decided by administrative bodies or 

trial courts whose opinions may be reason of inertia or other cause become 

precedent; and, the issue is being decided wrongly and is not a mere 

misapplication of law. 

Id.  (footnote omitted) 

The Court may also consider the legal merits on a petition for writ of prohibition 

when it deems the case to be one of great urgency or great public interest.  2A MO. PRAC. 

§ 30.4 (citing Stemmler v. Einstein, 297 S.W.2d 467 (Mo. banc 1956), and Mansur v. 

Morris, 196 S.W.2d 287 (Mo. banc 1946)). 

This is such a case.  It raises an issue of sufficient public interest or urgency to 

warrant the Court’s determination of the legal merits and it will provide judicial economy 

by resolving the matter for all of Missouri’s courts. 

STATEMENT OF FACTS 

On June 7, 2006, the Missouri Department of Social Services, Family Support 
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Division (“Division”)1 initiated the process of child support modification by sending to 

Hansen and her former husband notice that the Division believed there had been a change 

in the appropriate child support amount, pursuant to the child support guidelines of Rule 

88.01, and that the Division intended to seek a modification of the child support 

previously ordered by the Court.  Hansen’s App. at 2.  This notice also stated that the 

parties had a right to request an administrative hearing if they did not agree with the 

modification the Division intended to seek.  Id.  Hansen requested a hearing and the 

Division set her hearing for January 24, 2007. 

On July 24, 2006, Hansen requested a writ of prohibition from the Circuit Court of 

McDonald County.  On November 20, 2006, that court denied her request.  On December 

4, 2006, Hansen sought a writ of prohibition from the Missouri Court of Appeals, 

Southern District.  On December 18, 2006, that court, too, denied her request for writ.   

To date, The Division has held no administrative hearing on Hansen’s case, nor 

determined whether to file a recommendation for modification in any circuit court that 

would affect the support award regarding her children. 

ARGUMENT 

                                            
1 In 2003, Executive Order 03-02 transferred the statutory authority of the Division of 

Child Support Enforcement to the Family Support Division.  See State ex rel. Dept. of 

Social Services v. K.L.D., 118 S.W.3d 283 (Mo. App. W.D. 2003). 
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I. In Chastain v. Chastain, this Court upheld the federally-mandated 

administrative child support order review process established by § 454.496 

that Relator now seeks to eliminate.   

States must establish a detailed state plan for a child support enforcement program 

in order to qualify for Federal public assistance funds.  Baldwin v. Baldwin, 174 S.W.3d 

685, 687 (Mo. App. S.D. 2005).  The state plan must include child support modification 

services.  42 U.S.C. § 654(4) (2006).  The State must provide these modification services 

to both custodial and non-custodial parents.  45 C.F.R. §§ 303.8(a) and (b)(1) (2006).  

And the State must have in effect “expedited administrative and judicial procedures 

(including the procedures specified in subsection (c) of this section) for establishing 

paternity and for establishing, modifying, and enforcing support obligations.”  42 U.S.C. 

§ 666(a)(2) (2006) (emphasis added).  “Subsection (c) of this section” requires 

“Procedures which give the State agency the authority to take the following actions 

relating to establishment of paternity or to establishment, modification, or enforcement of 

support orders . . . .”  42 U.S.C. § 666(c)(1) (2006) (emphasis added). 

In order to comply with these federal mandates, the General Assembly enacted a 

state program, which includes § 454.400.2(13), RSMo 2000, authorizing the State to 

provide child support modification services.  The administrative agency proceeding 

portion of that statute is found in § 454.496, RSMo.  That is the same statute that this 

Court addressed in Chastain v. Chastain, 932 S.W.2d 396, 399 (Mo. banc 1996). 

In Chastain, this Court asked – and answered in the affirmative – the key question 

regarding the validity of the § 454.496 administrative process: 
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Do constitutional provisions demanding a separation of powers between the 

branches of government, authorizing this Court to establish rules of 

practice, procedure and pleading for all courts, and requiring that 

administrative decisions be reviewed “in such manner and by such court as 

the supreme court by rule shall direct” prohibit the General Assembly from 

authorizing the Division of Child Support Enforcement from initiating a 

process to modify judicial child support orders?  We hold that the authority 

placed in the Division of Child Support Enforcement to initiate a process to 

modify judicial child support orders by section 454.496, RSMo 2000, does 

not offend the constitution. 

Id. at 397 (footnotes omitted).   

Relator is careful to avoid clearly adopting Chastain’s view that this Court 

rejected:  “In the father’s mind, the authority of the Division to institute a process that 

leads to modification of a judicial order is tantamount to an exercise of judicial review.”  

932 S.W.2d at 399.  The most obvious reason for rejecting that argument was the one 

reflected in the Court’s formulation of the question before it, i.e., that it was addressing 

an administrative process under which the Division merely “initiat[ed] a process to 

modify judicial child support orders.”  The Court described the statutory scheme in two 

parts, the first being the administrative portion that first Chastain, and now Hansen wants 

to eliminate: 

Under section 454.496.1, “any time after the entry of a court order for child 

support in” cases where support rights have been assigned to the state under 
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section 208.040 or a child support recipient requests support services under 

section 454.425, the parent paying support, the person to whom support is 

owed, or the Division may file a motion to modify the existing child 

support order.  Section 454.400.2 requires the director of the Division to 

review the existing order to determine whether modification is appropriate 

under Rule 88.01 guidelines.  If the director believes modification is 

appropriate, a motion setting forth the reasons for the modification must be 

served on all the parties.  Once the motion is filed, opposing parties have 

thirty days either to resolve the matter by stipulation, file written 

objections, or request a hearing.  If a hearing is requested, a hearing officer 

designated by the Department of Social Services conducts a hearing 

pursuant to Chapter 536, RSMo.  Where neither objections nor a request for 

hearing is timely filed, the Division may enter an order granting 

modification. 

Id. 397-98 (footnotes omitted).   

Though denominated an “order” by the statute, § 454.496.2 (“the director, upon 

proof of service, shall enter an order”), § 454.496.6 (“an administrative order”), the 

ultimate result of the Division’s work is not an order in the sense of a document imposing 

obligations or changing obligations previously imposed on anyone.  That is because 

under the statute, any “administrative order modifying a court order is not effective until 

the administrative order is filed with and approved by the court that entered the court 

order.”  § 454.496.4.  The parents’ child support obligations are not changed one cent 
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when the Division enters its administrative order.   

The only action provided for by the “administrative order” that concludes the 

administrative proceeding is for Division to file a motion in the circuit court, asking that 

the court modify its order, as the Court explained in the course of upholding that portion 

of the statute against Chastain’s constitutional challenge:   

First, section 454.496 does not permit the Division to review the trial 

court's order. Instead, the statute permits the Division to initiate the process 

that results in modification of the original child support order only if there 

is a material change in the factual circumstances that formed the basis for 

the trial court's order.  The Division considers a claim that circumstances 

have changed and that these new facts remove the current level of child 

support from conformity with Rule 88.01. This is not judicial review.  It is 

an initial assessment of the current compliance of the child support 

payment levels with Rule 88.01. 

932 S.W.2d at 399.   

 The Court went on to reject the manner in which the General Assembly attempted 

to modify the proceedings in the circuit court, which begin after the Division files its 

motion and “administrative order.”  See id. at 399-400.  The effect of the Court’s holding 

was to make the Division’s filing nothing more than the opening pleading in a judicial 

modification proceeding – the same kind of opening that either parent could file without 

going first to the Division.  See § 452.370, RSMo.  Regardless of who files, in the wake 

of Chastain whether the support order is actually changed is always for the court to 
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decide – after hearing from the parties, including the presentation of evidence, if the court 

determines it appropriate.  See § 454.496, RSMo. 

II. Chastain remains good law; the Division may still use the administrative 

procedure in § 454.496 to determine whether to file a motion to modify in 

the circuit court.   

Since this Court decided Chastain more than ten years ago, § 454.496 has been 

amended only once, in 1997.  See S.B. 361, A.L. 1997 at 1181-82.  The minor changes 

made in the administrative procedure portion of the statute have no impact on the 

Chastain holding.  The Court’s conclusions remain true today:  an administrative 

proceeding under § 454.496 does not include review of or result in modification of a 

judicial support order, but only consideration whether to ask for judicial review and 

modification; and because of that limitation, the administrative process set out in 

§ 454.496 is constitutional.  

Unable to point to any change in § 454.496 itself, Hansen argues that the statute 

was repealed by implication by a broadly worded statute enacted in 2003.  In her view, 

that law took from the Division the role confirmed in Chastain.  But she is wrong; the 

statute she cites follows this Court’s analysis in Chastain, confirming the Court’s holding 

as to the modification of judicial orders, but not touching the administrative process used 

by the Division to initiate such modifications.   

The particular provision Relator Hansen cites is a recent addition to Chapter 511, 

“Judgments,” in § 511.350, which the Revisor of Statutes has labeled, “Liens on real 

estate established by judgment or decrees in courts of record, exception--associate circuit 
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court, procedure required--no administrative amendments.”  The 2003 General Assembly 

adopted the provision that Relator cites, § 511.350.4, as part of H.B. 613, “A bill [t]o 

repeal sections . . . 511.350 . . . , RSMo, and to enact in lieu thereof thirty-two new 

sections relating to court procedures, with penalty provisions.”  The title of H.B. 613 said 

nothing about child support enforcement, administrative law, or anything in chapter 454.  

But new subsection 511.350.4 of the lien law made a broad statement regarding the 

modification of judgments:  “Notwithstanding any other provision of law, no judgments 

or decrees entered by any court of competent jurisdiction may be amended or modified 

by any administrative agency.” 

Relator Hansen argues that the language of new subsection 4 is “plain and 

unambiguous.”  Hansen Br. at 20.  And certainly where the legislative intent is clear from 

the language used in a statute and there is no ambiguity, there is no room for statutory 

construction.  Cook v. Cook, 97 S.W.3d 482, 485 (Mo. App. W.D. 2002).  But the plain 

language of subsection 4 does not help her cause.  It says nothing whatsoever about 

administrative proceedings that may precede judicial ones.  It says nothing whatsoever 

about the ability of the Division to determine whether to file, nor about the Division’s 

ultimate authority to file motions to modify child support orders.  It merely barred 

administrative agencies from modifying awards – which, as this Court recognized in 

Chastain, nothing in § 454.496 allows or could allow the Division to do. 2 

                                            
2  A portion of Hansen’s argument might be read as suggesting that the statute bars not 

just administrative modification of court orders, but an agency “attempting” to modify a 
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Relator Hansen’s arguments about legislative intent have no bearing on this case.  

That one sponsor “felt” that the Division had “overstepped its bounds” in a particular 

case (Hansen Br. at 22) does not change the language of H.B. 613 so as to amend a 

portion of Chapter 454.  Nor does it tell us what the majority of the General Assembly 

had in mind when it voted for the bill.  It is no more useful than the testimony discussed 

in Pipe Fabricators, Inc. v. Director of Revenue, 654 S.W.2d 74 (Mo. banc 1983).  There, 

one of the litigants attempted to introduce evidence in the form of an affidavit from a 

former State Senator attesting that a certificate of convenience and necessity applied to a 

specific major airline.  The Court upheld the trial court’s rejection of this affidavit, citing 

Missourians for Honest Elections v. Missouri Elections Comm’n, 536 S.W.2d 766, 774-

775 (Mo. App. E.D. 1976) for the seemingly obvious proposition that, under Missouri 

law and precedent, courts are “bound by the express written law, not what may have been 

intended by the enactment.”  Pipe Fabricators, 654 S.W.2d at 76.  Put another way, the 

words of the statute speak for themselves.  Wolff Shoe v. Director of Revenue, 762 

S.W.2d 29, 31 (Mo. banc 1988).  One legislator’s opinion cannot be the basis for a 

holding as to the meaning of a statute for which his was only one vote. 

                                                                                                                                             
court order.  Hansen Br. at 20.  But the statute does not say that.  To suggest that the 

General Assembly has banned all agencies from considering whether to file and from 

filing requests to modify judicial orders would be ludicrous.  Yet given that § 511.350.4 

says nothing about limiting its application to the child support context, that is what 

reading “attempt” into the statute would mean. 
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That is particularly true when that opinion asserts that the legislature by 

implication repealed an entire section of a different chapter, thus revoking a procedure 

adopted to conform to federal requirements.  Repeal by implication is disfavored, and if 

both statutes can be reconciled then both should be given effect.  St. Charles County v. 

Director of Revenue, 961 S.W.2d 44, 47 (Mo. banc 1998).  But here, there is no need to 

reconcile the statutes, for they pass without touching:  § 511.350.4 bars agencies from 

modifying court judgments, and § 454.496 does not grant an agency authority to modify 

court judgments.  Modification only results if and when a court makes it so. 

Relator Hansen attempts to buttress her expansive reading of § 511.350 by 

suggesting that the Division is bound by a statement regarding the impact of that statute 

made in an affidavit by an employee of the Attorney General’s Office in another case.  

She misreads that statement; it is entirely consistent with the position the Division takes 

here.  But the statement would not be binding on the Division regardless:  it was a 

statement of law, not of fact, not made by someone speaking for or authorized to speak 

for the Division. 

The statement that Hansen cites was made by the Attorney General’s Deputy 

Chief of Staff, based on his involvement in a transfer of some responsibilities and 

positions from the Department of Social Services to the Attorney General’s Office that 

occurred as H.B. 613 became effective.  In his view at that time, H.B. 613 “dramatically” 

affected “administratively modifying judicial orders, including child support orders.”  It 

meant that more of the work of modification would be done in circuit courts, thus 

“heighten[ing] the need in the [Attorney General’s Office] for trial lawyers to handle a 
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high-volume of modification to support orders.”  Exhibit 8.  At the time of the transfer, 

the Division was abandoning the administrative pre-initiation process at issue here 

(where the agency issued motions to modify, held hearings, and issued orders), having 

concluded that such a process was barred – perhaps by § 511.350.4, RSMo, enacted as 

part of H.B. 613 in 2003.  That the Division later concluded to the contrary – i.e., 

concluded that it could legally use an administrative process so long as it was for the 

limited purpose allowed in Chastain – does not create a conflict with the legal position of 

the Attorney General in the federal lawsuit Hansen cites.  The positions in the two cases 

are consistent in asserting that child support orders issued by courts cannot be 

administratively modified.  Nelson said nothing more than what Chastain, particularly 

after the passage of § 511.350.4, made obvious:  that regardless of what occurred in the 

proceedings before the Division, ultimately every child support order modification was 

going to require judicial action, and that because such action could not be limited to a 

record created in or a finding made by a hearing officer at the Division, Assistant 

Attorneys General would be actively litigating in the circuit courts.  Nelson simply did 

not address whether in light of § 511.350.4 an administrative process could still precede 

the filing of a motion to modify – precisely what the language of § 454.496 upheld in 

Chastain allows – nor what the scope, result, or impact of such an administrative 

proceeding would be.  He expressed only a view about what Assistant Attorneys General 

would be doing, again, actually litigating child support modifications in circuit courts.   

But even if Nelson had said something contrary to the Division’s position 

regarding the continued validity of § 454.496, it would not help Hansen.  What divides 
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the parties here is a legal question, not a factual one.  It is axiomatic that parties cannot 

stipulate to the law.  Junior College Dist. of St. Louis v. City of St. Louis, 149 S.W.3d 

442, 446 n.1 (Mo. banc 2004).  And judicial estoppel applies only to facts.  “[A] person 

who states facts under oath, during the course of a trial, is estopped to deny such facts in 

a second suit. . . .”  Collins v. Missouri Bar Plan, 157 S.W.3d 726, 733 (Mo. App. W.D. 

2005) (quoting Bellinger v. Boatmen’s Nat’l Bank of St. Louis, 779 S.W.2d 647, 650 

(Mo. App. E.D. 1989)).  Hansen’s exhibits and the Division’s arguments here could not 

be fairly read to “state facts.” 

Moreover, despite Hansen’s blithe reference to the “conclusion” reached by the 

“Attorney General which is counsel for the Respondent” (Hansen Br. at 23), Nelson was 

not speaking for the Division – not as its employee, nor as its agent, nor even as its 

lawyer.  The Division is not a party to the case in which the affidavit was filed.  Hansen 

cites no authority – indeed, so far as we can tell there is none – to support a necessary 

prerequisite to her reliance on Nelson’s statement:  that the statement was made by 

someone authorized to speak for, and actually speaking for, the Division or the 

Department of which it is part.  Hansen provides neither precedential, legal, or logical 

support for the very troubling proposition that a position taken on a factual question in 

one case on behalf of one agency by someone from the Attorney General’s Office could 

bind other agencies on questions of law.  The Attorney General has not, to use the 

language quoted by Relator Hansen (Hansen Br. at 23), made any “judicial admissions . . 

. about his client.”  Steeve v. Kansas City Southern Ry. Co., 175 S.W. 177, 181 (Mo. 

1915). 
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But ultimately, that dispute does not matter.  This is not an instance in which the 

Court need look to rules of construction or extrinsic sources to determine whether the 

administrative process created by § 454.496 remains in place.  The language of that 

statute remains unchanged since Chastain, and new § 511.350.4 by its plain language 

does not change the Division’s authority.   

Thus, in the end Hansen is required to ask the Court to reverse Chastain.  Her 

legal basis for that request is centered on this Court’s definition of “judicial power” – 

exercised solely by the judiciary, as held in Chastain – as having “two components – 

judicial review and the power of courts to decide issues and pronounce and enforce 

judgments.”  932 S.W.2d at 399, quoted in Hansen Br. at 19.  She concedes that this 

Court already held in Chastain that “§ 454.496 does not permit the Division to ‘review 

the trial court’s order.’”  Hansen Br. at 19, quoting Chastain, 932 S.W.2d at 399.  She 

then finds the word “review” used in the Division’s regulation, 13 C.S.R. 30-5.020(2)(B), 

and insists that the regulation proves her point, i.e., that despite what the Court held in 

Chastain regarding the statute, the Court should now read the statute differently because 

of what the Division is doing.  But her argument ignores the difference between “review” 

of a judicial order and “judicial review.”  “Judicial review” is defined as  

1.  A court’s power to review the actions of other branches or levels of 

government; esp. the courts’ power to invalidate legislative and executive 

actions as being unconstitutional; 2. The constitutional doctrine providing 

for this power; 3. A court’s review of a lower court’s or an administrative 

body’s factual or legal findings. 
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BLACK’S LAW DICTIONARY (7th ed. 1999) at 852.  That definition simply does not – and 

cannot, in any logical sense – extend to all review of judicial orders, as Relator Hansen 

suggests.  

A party who receives a court order reads and studies it, as does the party’s lawyer.  

Their object is to see what it means and what to do in response.  That is “review,” but it is 

not “judicial review.”  Nor does it become “judicial review” when the party – for 

example, a parent subject to a child support order – later reviews the court order, again, 

asking whether to return to court in light of changed conditions.  

Chastain remains good law.  The Court should decline the invitation to overrule it 

and refuse to extend the sphere of judicial power into the realm of the executive deciding 

whether or when to ask courts to revisit existing orders. 

III. The Division is acting properly within the authority granted by § 454.496, 

as upheld in Chastain.   

The remainder of Hansen's brief urges the court to find that the Division has either 

moved too far, going outside of the area sanctioned by Chastain, or has retreated too far 

from the scope of authority confirmed there.   

First, Hansen argues that the Division has moved too far beyond the line set in 

Chastain and thus into the judicial realm.  She derives that argument not from anything 

that the Division has done, nor from any regulation or practice of the Division.  She cites 

only the language of the Division’s notice telling her that it was beginning the 

administrative process.  Hers is a linguistic argument, claiming that the Division is going 

to do something beyond what Chastain allows because it used words such as “order” in 
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the form notice it sent to her (Hansen App. at A2 – A5).  But that language is insufficient 

to justify relief for at least three reasons. 

 First, the language of the notice tracks § 454.496, which calls the final product of 

the agency deliberations an “administrative order,” while at the same time refusing to 

give it legal effect.  Though some might read the statute’s use of “order” to suggest that 

the Division itself may modify a judicial order of child support, that misunderstanding 

would be the result of not appreciating the legislature’s use of the word “order” in the 

statute.  The language of the notice simply does not shoot beyond the mark set by the 

statute and Chastain.   

 Second, even if Relator Hansen did read the notice language as an incorrect 

assertion by the Division that its proceeding, without judicial action, would modify the 

court’s order, she could not reasonably claim to have been prejudiced.  A threat of 

immediate adverse action rather than merely a prerequisite to judicial proceedings would 

presumably make her more, not less, likely to respond.   

And third, if she did have a legitimate complaint about the notice, the logical relief 

would be merely to require a corrected notice – not to bar the Division from fulfilling its 

statutory responsibility.  

But all that is beside the point.  The Division is attempting to do nothing more 

than what this Court said in Chastain it could do: initiate a process to modify judicial 

child support orders by § 454.496 – a process that may lead to circuit court.   

Second, Hansen claims that the Division is not going far enough – i.e., that that it 

has eliminated critical considerations from the scope of hearing officers’ deliberations.  
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In her view (never expressed in the proceeding before the Division, nor in seeking a writ 

from the circuit court or the court of appeals), the Missouri Constitution mandates that 

the scope of considerations in any formal administrative process the Division uses to 

determine whether to ask a circuit court to modify a child support order must fully match 

the scope of considerations that the court itself may use.  But there is no authority for that 

proposition.   

Hansen attempts to find support, first, in the Constitution’s restrictions on “special 

laws.”  But her argument manifests a fundamental misunderstanding of what constitutes a 

“special law.”   

 A special law is one that “includes less than all who are similarly situated . . . , but 

a law is not special if it applies to all of a given class alike and the classification is made 

on a reasonable basis.”  Blaske v. Smith & Entzeroth, et al., 821 S.W.2d 822, 831 (Mo. 

banc 1992) (quoting Ross v. Kansas City General Hosp. and Medical Center, 608 S.W.2d 

397, 400 (Mo. banc 1980)).  Under that definition, neither the child support law generally 

nor § 454.496 specifically is a “special” law.  Both apply to all parents subject to child 

support orders – and Relator, reasonably, makes no attempt to suggest that such parents 

are not a reasonably defined class for purposes of a child support law.   

 So instead of claiming that § 454.496 is a “special law,” Relator Hansen applies 

that label to a regulation that defines the tasks of Division hearing officers, 13 C.S.R. 30-

5.010.  But nothing in the regulation divides groups of similarly situated persons.  In fact, 

nothing in the regulation divides its subject group at all.  Rather, it applies to all hearing 

officers, and to all proceedings before those hearing officers.   
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Of course, what Relator Hansen is really complaining about is not some kind of 

line among groups being drawn in the regulation, but about the Division’s decision not to 

have hearing officers act as circuit judges – i.e., to limit their discretion, leaving some 

questions, including equitable considerations, to be handled for the first time by Article V 

judges.  To try to fit that round peg into the “special law” square hole, Hansen extracts 

from the list of 30 types of banned “special laws” language that she seems to suggest 

expands the “special law” ban to laws that do not meet the “special” definition.  The 

particular language is in subpart (4) of Article III § 40, which bans “special laws”   

(4) regulating the practice or jurisdiction of, or changing the rules of 

evidence in any judicial proceeding or inquiry before the courts, sheriffs, 

commissioners, arbitrators or other tribunals, or providing or changing 

methods for collection of debts or the enforcing of judgments, or 

prescribing the effect of judicial sales of real estate. 

Mo. Const. art III, § 40(4).  She claims that the Division’s regulation regulates practice or 

changes the rules.  But even if she had a reasonable argument that the regulation was a 

“special law,” and thus could arguably be subject to § 40, her claim would founder when 

she reaches subpart (4), for nothing in the regulation fits within its language.  

That subpart does not ban generally applicable or prospective changes in 

procedure or rules of evidence, even if such changes limit a hearing officer’s or judge’s 

discretion.  Indeed, such a ban on the work of judges would be inconsistent with the 

rulemaking authority addressed in Article V § 5.  Rather, the subpart bars the General 

Assembly from changing the rules in a particular proceeding – “any judicial proceeding.”  
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Here, of course, the general assembly did nothing.  And what the Division did was 

merely to regulate the discretion of its own hearing officers – not of the courts that will 

ultimately have to decide whether to modify their existing child support orders.  And it 

regulated the work of hearing officers prospectively in all cases, not singling out Hansen 

or any other parent, nor any particular case, pending or future. 

In addition to claiming that the regulation is an impermissible “special law,” 

Hansen points to authority that requires agencies to act within the scope of their 

statutorily assigned powers.  Hansen Br. at 31 (citing Bodenhausen v. Missouri Bd. of 

Registration for the Healing Arts, 900 S.W.2d 621 (Mo. banc 1995)).  She claims that the 

Division’s regulations are unconstitutional because they do not go to the limits of the 

agency’s statutory authority.  In her view, because the Division can have its hearing 

officers consider all factors that § 452.340 lists as “relevant” for circuit judges to 

consider, it must permit its hearing officers to consider all those factors.  But none of the 

cases she cites come remotely close to such a holding.   

There are, of course, cases in which courts have held that agency regulations 

cannot be more restrictive than legislation requires, such as Pharmflex, Inc v. Div. of 

Employment Security, 964 S.W.2d 825 (Mo. App. W.D. 1997), which Relator Hansen 

cites.  But in those cases, the agency is making a decision that is binding on private 

parties.  Here, by contrast, the agency decision is not binding on Hansen – nor on the 

father of her children.  Only a subsequent judicial decision could be binding on them, as 

this Court made clear in Chastain.  Pharmflex simply does not stand for the novel 

proposition that an agency assigned to decide whether to initiate a proceeding in circuit 
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court is required to itself perform the same full analysis that the court will ultimately 

perform. 

Moreover, even if there were some legal basis for Hansen’s claim that the Division 

is not going far enough in its administrative review, that would not be an adequate basis 

for the relief Hansen seeks.  At most, that would justify an order compelling the agency 

to expand its review.  But again, such an order makes no sense where the person seeking 

the writ is already entitled to that very relief from the only source that can ultimately 

bless or benefit her:  the circuit court. 

CONCLUSION 

For the reasons discussed above, the Petition for Writ of Prohibition should be 

denied and the authority of the Division to proceed under § 454.496 upheld. 
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