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Concl usi on

JURI SDI CTI ONAL STATENMENT

This is an appeal from a final judgnent and order entered on
February 8, 2002, in a Mdtion to Mddify a Decree of Dissolution
pursuant to sections 452.040; 454.470 and 454.496 RsM. (As
anended) . A notice of appeal was tinely filed on March 15,
2002, pursuant to Suprene Court Rule 84.04. None of the issues
to be raised on appeal are within the exclusive jurisdiction of
the Mssouri Suprene Court. Accordingly, this Court has
jurisdiction of the appeal pursuant to its general appellate

jurisdiction, as nore particularly set forth in Article V,



Section 3 of the Mssouri Constitution as anended.

STATEMENT OF FACTS

This is an appeal from a Mtion to Mdify D ssolution of
Marriage action. Husband and wife were granted di ssol ution and
granted joint legal custody of the children born of the narriage
wi t h husband bei ng designated as a prinmary custodi an and subj ect
to wifess weekday visitation rights, on March 25, 1994. No
specific award of child support was nade. The Decree was

subsequently anended on April 14, 1994, awarding wfe a
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different set of visitation rights: to wit: weekend visitation
i nstead of weekday visitation. Again, no specific award of
child support was granted to husband fromw fe in the Anended
Judgnent. (L.F. 1-8). On or about April 1, 1994, husband
applied for AFDC relief through the Division of Child Support
Enf or cenent . (L.F. 10). On August 19, 1994, a notice and
finding of financial responsibility was filed on wife (L.F. 12).
On Cctober 3, 1994, an admi nistrative default order for child
support in the amount of $381.00 against wife was filed, in
Phel ps County G rcuit Court (L.F. 14). On April 6, 1995, wfe
signed a contenpt order in case nunmber ADAO 656 staying her
commtnment to jail by agreeing to pay child support in the
amount of $381.00 per nonth and $25.00 per nonth for arrearage
(L.F. 18). On Septenber 15, 1995, the Prosecuting Attorney of
Phel ps County M ssouri filed a notice for review in CV393-0624DR
(the Grcuit Gvil Case) on Cctober 5, 1995. (L.F. 101-102). n
Cctober 5, 1995, a warrant was issued for wife for failure to
appear on the Septenber 15, 1995 notice to appear, referenced
above. On Cctober 26, 1995, wife was arrested for failure to
appear. On Novenber 1, 1995, the Prosecuting Attorney w thdrew

the warrant issued Cctober 5, 1995 and wife was freed (L.F.



103). A subsequent Modification of this original Adm nistrative
Default Order was filed on Decenber 12, 1996, raising the child
support anount from $381.00 per nonth to $598.00 (L.F. 24). On
Sept enber 29, 1998, a Court of proper jurisdiction entered an
order requiring wife to pay $500.00 per nmonth in child support.
(L.F. 102-103). Inits final judgnent of February 8, 2002, the
Trial Court ruled that the above referenced adm nistrative order
was not valid because it was not signed by a Judge. (L.F. 107).
As a consequence of the invalidity of the Administrative
Default Order, the Trial Court awarded wife the sum of
$21,649.00 as a judgnment agai nst Defendant, Director of Child
Support Enforcenent, Department of Social Services, State of

M ssouri and husband. (L.F. 110).



PO NTS RELI ED ON

THE TRIAL COURT ERRED | N ORDERI NG THAT HUSBAND BE JO NTLY AND
SEVERALLY LI ABLE WTH DI VISI ON OF CH LD SUPPORT ENFORCEMENT ON
$ 21, 649.00 JUDGVENT TO BE PAID TO WFE FOR MONI ES TAKEN UNDER
THE COOR O A DIVISSON O CHLD SUPPORT ENFORCEMENT
ADM NI STRATI VE DEFAULT ORDER WH CH WAS | NVALI D. THE COURT ERRED
I N THAT:
A, THE TRIAL COURT ASSI GNED RESPONSI Bl LI TY FOR THE DI VI SI ON OF
CH LD SUPPCRT ENFORCEMENT ACTI ONS TO HUSBAND WHO HAD NO PONER TO
CONTRCL OR DI RECT THE ACTIONS OF THE DIVI SION OF CH LD SUPPORT

ENFORCEMENT (Hereinafter referred to as DCSE) AGAI NST W FE.

1. Palo v. Stangler, 943 SSW 2d 683, (M. App. ED

1997)



ARGUVENT

THE TRIAL COURT ERRED | N ORDERI NG THAT HUSBAND BE JO NTLY AND
SEVERALLY LI ABLE WTH DI VISI ON OF CH LD SUPPORT ENFORCEMENT ON
$ 21, 649.00 JUDGVENT TO BE PAID TO WFE FOR MONI ES TAKEN UNDER
THE COOR O A DIVISSON O CHLD SUPPORT ENFORCEMENT
ADM NI STRATI VE DEFAULT ORDER WH CH WAS | NVALI D. THE COURT ERRED
I N THAT:
A, THE TRIAL COURT ASSI GNED RESPONSI Bl LI TY FOR THE DI VI SI ON OF
CH LD SUPPCRT ENFORCEMENT ACTI ONS TO HUSBAND WHO HAD NO PONER TO
CONTRCL OR DI RECT THE ACTIONS OF THE DIVI SION OF CH LD SUPPORT

ENFORCEMENT AGAI NST W FE.

I n awardi ng danages to wife and assigning liability jointly
and severally to both husband and DCSE for those danmages, the

Trial Court cited Palo v Stangler 943 S W 2d 683 (M. App

E. D. 1997) for the proposition that nonies wongfully taken in a
support setting, should be returned to the aggrieved party under
a contractual theory that calls for the noney to be paid back
when the equity and conscience demand it. |d at 686. However,

Pal o is distinguishable fromthe instant case in that the facts



in the instant case do not square with the Trial Court:s
application of the afore-nentioned |egal theory. In Palo, DCSE
overreached in taking nore child support than it should have by
what appeared to be an accounting error. DCSE took $25,591.00
fromplaintiff, when according to its own records it shoul d have
only taken $21, 340. 00. Therefore, plaintiff, in Palo, in equity
and conscience, was entitled to the difference of $2,755.00. 1d

at 687.

The facts in the instant case are different. Assum ng
arguendo that DCSE did not obtain a valid, judge-signed order
for taking support nmoney fromw fe and that wife is not estopped
from recoupi ng nonies taken fromthat invalid order, by waiver
or acqui escence, it is unfair and inequitable to saddl e husband
with the consequences of DCSEss |legal error in failing to obtain
a proper Admnistrative Oder against wife for child support.

Husband applied for AFDC, and thereafter all actions regarding
support from wife and the taking thereof were directed,
control |l ed, and acconplished by DCSE. Husband was and is not a
| awyer and had no way of knowi ng that the Admi nistrative Default

Order pronul gated was invalid. DCSE pronul gated the order.



DCSE failed to have the order signed by a judge. DCSEs failure
to obtain a proper order may, under Palo, nmake DCSE |iable for
an overreaching against wife. But under Palo=s principals of
equity and fairness, liability can hardly be extended to husband

for DCSEss m st ake. 1d.

Moreover, a sense of what is fair and equitable in the
i nstant case can be derived from the Trial Court:zs reasoning
about the Aresponsibilityl of DCSE and husband for w fess tort
clains arising fromher jailing and treatnment at the hands of
t he Phel ps County Prosecuting Attorney. The Trial Court noted
inits final judgnent that only the Prosecuting Attorney could
have initiated the action which led to wife being jailed for
failure to abide by the invalid Default Adm nistrative Oder,
t hat neither DCSE nor husband coul d have anticipated the ill egal
acts, of the Prosecuting Attorney, and that therefore, the | aw
of intervening factors applies to wifess tort claimrendering
DCSE and husband blanmeless for the acts of the Prosecuting
Attorney over which neither had any control (L.F.106). That
same reasoning and | ogic seem appropro to detern ning whether

husband should be |iable wth DCSE when husband had no control
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over the acts, by which DCSE took noney fromwfe. Again, all
husband did was apply for AFDC. He did not have control over
DCSEss action and conduct after his initial application. He had
no hand in the manufacture of the faulty Adm nistrative Default
Order and could not have anticipated that said order was

i nval i d.

Therefore, coupling the general principals of equity and
fairness enunerated in Palo to the Trial Court:=s reasoning about
super intervening factors in wifes tort claim leads to the
concl usion that husband should not be jointly and severally
|iable with DCSE to wife for $21, 649. 00 taken under the col or of
the Oiginal Admnistrative Default Order over which he had no
control. Id In sum applying for AFDC is not enough to nake

husband a partner in the acts of DCSE for noney taken fromwife

under DCSE:ss invalid order.

CONCLUSI ON

Wheref ore, husband respectfully requests this Honorable Court

correct the Trial Court:zs judgnent as to the joint and several
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liability of husband on the Judgment of $21,649.00 awarded to
wife for wongly taken child support, and enter judgnment in

favor of wife, if at all, for said anmount, against Defendant-

Di vision only.

Respectfully Submtted,

DANI ELS LAW OFFI CE

Stephen W Daniels, #37818
103 North Rolla Street
Rolla, M ssouri 65401

573-341-2104

CERTI FI CATE OF COVPLI ANCE

In accordance with Suprene Court Rule 8405(g) this certifies
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that the floppy disk containing the Appellant:s Qpening Brief has

been scanned using Norton Anti-Virus Program and found to be

AVi rus Free(l

In accordance with Suprenme Court Rule 84.06 the total word count
is as foll ows:

Characters 8, 525

Wor ds 1, 496

Sent ences 130

Li nes 260
Par agr aphs 64

Pages 12

Stephen W Daniels #37818
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The undersigned certifies that a conplete copy of
Appel | ant=s Opening Brief and one floppy disk; was served
by mailing a copy thereof, via U S. Mil to the attorneys
of record of each party, at their business addresses on
the 29'" day of COctober, 2002.

Bart Mat anic
Po Box 899
Jefferson Gty, M 65101

Char | es Rouse
Attorney at Law
PO Box 544
Salem M 65560

Stephen W Daniels #37818
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