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STATEMENT OF FACTS  

This appea l a r ises from Appellan t ’s convict ions for  murder  in  the fir st  

degree and an  associa ted count  of a rmed cr imina l act ion  in  the Circu it  Cour t  

of St . Louis City.  Appellan t  was charged as a  pr ior  and per sisten t  offender  

with  murder  in  the fir st  degree, robbery in  the fir st  degree, and two counts of 

a rmed cr imina l act ion . (L.F . 9-10).  Appellan t  was convicted of murder  in  the 

fir st  degree and the associa t ed coun t  of a rmed cr imina l act ion  following a  

jury t r ia l held Apr il 19-21, 2010. (L.F . 2-4, Tr . 5-395).   

Appellan t  does not  contest  the sufficiency of the evidence to susta in  h is 

convict ions.  Viewed in  the ligh t  most  favorable to the verdict s, the evidence 

a t  t r ia l showed the following: 

On December  28, 2008, Appellan t  and Glenn  Shelby were hanging ou t  

with  Maur ice “ReRe” Payne in  the a rea  of Clarence and Lee in  St . Louis City. 

(Tr . 227-228, 230, 278).  Both  Shelby and Payne had known Appellan t  for  

years, (Tr . 227-228, 275), while Shelby and Payne had only known each  other  

for  a  ma t ter  of months. (Tr . 228, 248, 275).  Morr is Thompson came down the 

st reet , approached the three men, and a sked them if they had any crack. (Tr . 

230-231, 278-279).  After  Shelby told Thompson no, Appellan t  suggested tha t  

they “gank” h im, i.e., sell h im some fake crack, and Shelby sa id he didn’t  
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care. (Tr . 231-232, 296).  Shelby gave Appellan t  h is gun  and went  in to h is 

house to use the ba throom. (Tr . 232-234, 242).   

Thompson gave Appellan t  or  Payne $30 for  what  he believed were three 

rocks of cr ack coca ine, bu t  Thompson became suspicious whether  the crack 

was good or  not . (Tr . 237, 278-281).  As Payne turned to leave, Appellan t  

tu rned the gun  on  Thompson  to rob h im. (Tr . 280-283, 296-297).  Appellan t  

told Thompson  tha t  he would shoot  h im if he didn’t  give h im any money. (Tr . 

283).  Thompson t r ied to run  away, bu t  Appellan t  shot  h im in  the chest . (Tr . 

283).   

Payne was present  and witnessed the shoot ing. (Tr . 283). Shelby, who 

was walking h is sist ers to a  store, heard one gunshot  bu t  kept  on  going to t he 

store. (Tr . 234-235).  After  Appellan t  shot  Thompson, he searched h im for  any 

va luables. (Tr . 284, 296-297, 326, 334).  Shor t ly thereafter , Appellan t  

encountered Shelby in  a  nea rby a lley and told h im tha t  he t r ied to sell 

Thompson fake crack but  tha t  he wasn’t  fa lling for  it , so Appellan t  t r ied to 

rob Thompson and then  shot  h im. (Tr . 236-237).  Appellan t  gave Shelby the 

gun  back, and they both  left  the scene. (Tr . 237, 297).  Shelby h id the gun  

behind a  dumpster  in  an  a lley. (Tr . 237).   

St . Louis City Detect ive J immy Hyat t  was dispa tched to the a rea  to 

invest iga te an  appa rent  homicide. (Tr . 207-208).  Upon ar r iva l, he discovered  
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Morr is Thompson facedown behind a  vacant  residence. (Tr . 201, 208, 225-

226).  After  it  was determined tha t  Thompson was dead, (Tr . 201), Detect ive 

Hyat t  found a  bullet  in  the vict im’s cloth ing. (Tr . 208 -209).  Thompson had 

died from a  gunshot  wound to h is chest . (Tr . 310).   

 Detect ives Pa t r ick Haug and Hea ther  Sabin  were dir ected to canvas 

the neighborhood of the cr ime scene in  hopes of loca t ing any witnesses and/or  

addit iona l evidence. (Tr . 216-217, 316-317).  They were unable to loca te 

anyone who sa id tha t  they had seen  what  had happened. (Tr . 218, 317).  Two 

days la t er , Officer  Damon Willis received informat ion  r egarding a  sus picious 

person , la ter  ident ified as Glenn  Shelby, who was “showing off a  gun” on  the 

same block of Lee where the vict im had been  found. (Tr . 203, 205).  As soon 

as Officer  Willis and other  police a r r ived a t  the scene, Shelby took off 

running, bu t  the police were able to ca tch  h im. (Tr . 203-204, 238-239).  As 

soon as the police took Shelby in to custody, he showed them where the gun  

was, wh ich  they seized. (Tr . 204, 239).  Ballist ics test ing matched the gun  to 

the killing of Morr is Thompson. (Tr . 336, 347-348).   

Both  Shelby and Payne told police what  had happened rega rding the 

shoot ing and both  test ified for  the Sta te a t  Appellan t ’s t r ia l. (Tr . 243, 286, 

318-319, 323-324).  After  receiving the informat ion  tha t  Appellan t  had been  

the shooter , police were able to a r rest  Appellan t . (Tr . 320-322, 324-326).   
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Appellan t  did not  test ify or  present  any evidence a t  t r ia l. (Tr . 357-360, 

365-367).  The jury found Appellan t  gu ilty of murder  in  the fir st  degree and 

the associa ted count  of a rmed cr imina l act ion , and not  gu ilty of robbery in  the 

fir st  degree and the associa t ed coun t  of a rmed cr imina l act ion . (L.F . 40 -43, 

Tr . 395).  Having found Appellan t  to be a  pr ior  and per sisten t  offender , (Tr . 

341-343), the cour t  sen tenced Appellan t  to two concurren t  sen tences of life 

impr isonment . (Tr . 401-402, L.F . 48-51).   

The cour t  of appea ls, Eastern  Dist r ict , a ffirmed Appellan t ’s convict ions 

and sen tences in  an  unpublished per curiam  order  on  J u ly 12, 2011. S tate v. 

Clark , 2011 WL 2893072 (Mo. App. E .D. 2011).  This Cour t  ordered th is cause 

t ransfer red on  October  4, 2011.  
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ARGUMENT 

Th e  tria l cou rt d id  n ot abu se  its  d iscre tion  in  lim itin g  

Appe llan t’s  cross -e xam in ation  of Mau rice  “Re Re ” P ayn e  re gardin g  

w h e th e r P ayn e  h ope d th at h is  te s tim on y m igh t be  h e lpfu l in  h is  

pe n din g  crim in al case  be cau se  P ayn e ’s  crim in al case  h ad e sse n tia lly  

be e n  dispose d  of by  th e  tim e  of Appe llan t’s  tria l w ith ou t an y  de al by  

th e  State , as  P ayn e  h ad be e n  place d  in  a  d ive rs ion ary  program  (dru g 

cou rt), w h ich  if su cce ssfu lly  com ple te d, w ou ld  pre c lu de  an y 

se n te n cin g  w h atsoe ve r, so  an y h ope  P ayn e  h ad o f cu rryin g  favor 

w ith  th e  State  w as  n ot re le van t to  e s tablish in g  w h e th e r h e  m igh t be  

biase d in  favor of th e  State .  Addition ally , a n y e rror in  lim itin g  

P ayn e ’s  cross -e xam in ation  w as  h arm le ss  be cau se  Appe llan t w as  able  

to  e ffe ct ive ly  cross -e xam in e  P ayn e  re gardin g pote n tia l bias , P ayn e ’s  

te s tim on y w as  cu m u lative  to  th e  te s tim on y of Gle n n  Sh e lby, an d th e  

e vide n ce  of Appe llan t’s  gu ilt  w as  su bstan tia l.  

A. Backgrou n d. 

 Appellan t  filed a  mot ion  for  disclosu re of dea ls with  Sta te’s witnesses. 

(L.F . 11-13, Tr . 265).  Dur ing a  conference away from the ju ry, the Sta te 

represented tha t  “no dea ls, no promises or  inducements” had been  made to 

either  Glenn Shelby or  Maur ice “ReRe” Payne. (Tr . 265).  Appellan t ’s counsel 
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sta ted tha t  th is sa t isfied h is wr it ten  mot ion . (Tr . 265).  Appellan t ’s counsel 

next  sta t ed tha t  he had spoken  with  Payne, who had expressed a  hope and 

belief tha t  he would ga in  a  benefit  or  a  posit ive outcome regarding h is 

pending sen tence for  second-degree burgla ry and theft . (Tr . 266-267).  Payne 

en tered guilty pleas to these charges on  March  24, 2010 and had not  yet  been  

sen tenced, as he had been  placed in  drug cour t  pursuan t  to h is a t torney’s 

request . (Tr . 266).  The Sta te had not  agreed to h is placement  in  drug cour t . 

(Tr . 270-272).  Appellan t ’s counsel wished to cross -examine h im rega rding 

tha t  hope and belief. (Tr .267-268).  The Sta te a rgued tha t  it  was ir relevant  

what  Payne’s hopes were, and tha t  there was no basis for  por t raying Payne 

as dishonest  simply because he hoped for  or  believed in  a  favorable ou tcome 

a t  h is sen tencing. (Tr . 269).   

 Dur ing an  offer  of proof, Payne test ified tha t  he had not  yet  been  

sen tenced but  tha t  he had been  placed in  drug cour t , and tha t  if he fa iled to 

complete the requir ements, he would be subject  t o the fu ll r ange of 

punishment . (Tr . 273).  Payne test ified tha t  he hoped tha t  h is test imony was 

going to help h im in  some way if he fa iled drug cour t . (Tr . 273).  Payne 

test ified tha t  h is hopes would not  in fluence h is t est imony in  any way, and 

tha t  noth ing had been  promised h im.  (Tr . 273).   

 The cour t  susta ined the Sta te’s object ion  to Appellan t ’s proposed cross -

examina t ion  of Payne regarding h is hopes or  belief in  sen tencing. (Tr . 274).  
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Payne test ified a t  t r ia l tha t  two weeks pr ior , he had pleaded guilty to second -

degree burgla ry and stea ling, bu t  tha t  he had not  been  sen tenced yet . (Tr . 

277).  Dur ing closing a rgument , Appellan t ’s counsel refer red to Payn e having 

just  entered a  guilty plea  and how Payne had “got ten  in  over  h is head” and 

how he “needed somebody to take the fa ll.” (Tr . 378). 

B. Stan dard of re vie w . 

 Absent  a  clear  abuse of discret ion , an  appella te cour t  will not  in ter fere 

with  a  t r ia l cour t 's  ru ling on  the admission  or  exclusion  of evidence. S tate v. 

N ick lasson , 967 S.W.2d 596, 619 (Mo. banc 1998). An abuse of discret ion  will 

be found when the t r ia l cour t 's ru ling is clear ly aga inst  the logic of the 

circumstances then  before the cour t  and is so a rbit ra ry and unreasonable as 

to shock the sense of just ice and indica te a  lack of carefu l considera t ion . S tate 

v. Mathews, 33 S.W.3d 658, 660 (Mo. App. S.D. 2000). If rea sonable people 

can  differ  about  the propr iety of the act ion  taken  by the t r ia l cour t , t hen  it  

cannot  be sa id tha t  the t r ia l cour t  abused it s discret ion . Id . 

The t r ia l cour t  has broad discret ion  over  the exten t  of cross -

examina t ion , especia lly in  cr imina l cases. S tate v. Gardner, 8 S.W.3d 66, 72 

(Mo. banc 1999).  An abuse of discret ion  will be found only if the t r ia l cour t  

ru ling clear ly offends the logic of the circumstances or  appea rs a rbit r a ry and 

unreasonable. S tate v. S trughold , 973 S.W.2d 876, 887 (Mo. App. E .D. 1998).  
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If reasonable people can  differ  abou t  the propr iety of the act ion  taken  by the 

t r ia l cour t , then  it  cannot  be sa id tha t  t he t r ia l cour t  abused it s discret ion . Id . 

C.  Cross-e xam in ation  an d  bias .  

An accused in  a  cr imina l prosecut ion  has the r igh t  to confront  the 

witnesses aga inst  h im. U.S. Const .Amend. VI; Mo. Const . Ar t . I § 18(a). By 

vir tue of the Four teenth  Amendment , t he federa l r igh t  is secured in  sta te 

prosecut ions. Delaware v. Van Arsdall , 475 U.S. 673, 680 (1986). Th is r igh t  

includes the oppor tunity to cross-examine the witness to expose any 

mot iva t ion , including poten t ia l bias or  prejudice, which  may in fluence h is 

test imony. Davis v. Alaska , 415 U.S. 308, 315–317 (1974); S tate v. Leisure, 

796 S.W.2d 875, 880 (Mo. banc 1990).  

Under  Missour i law, “the in t erest  or  bia s of a  witness and h is rela t ion  

to or  feeling towards a  par ty a re never  ir relevant  mat t ers.” S tate v. Edwards, 

637 S.W.2d 27, 29 (Mo. banc 1982).  Bu t  the au thor ity of a  par ty, and in  

par t icu la r  a  cr imina l defendant , to show the existence and exten t  of a  

witness’s bias, prejudice, or  host ilit y is subject  to the sound discret ion  of the 

t r ia l cour t . Edwards, 637 S.W.2d a t  30.  

The r igh t  of cross examina t ion  is not  un limited. S tate v. Hick lin , 969 

S.W.2d 303, 307 (Mo. App. W.D. 1998).  "Genera lly, the Confronta t ion  Clause 

guarantees an  oppor tunity for  effect ive cross examinat ion , not  cross -
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examina t ion  tha t  is effect ive in  wha tever  way, and to whatever  exten t  the 

defense might  wish ." Id .  “[T]r ia l judges reta in  wide la t itude insofar  as the 

Confronta t ion  Clause is concerned to impose reasonable limit s on  such  cross -

examina t ion  based on  concerns about , among other  th ings, harassment , 

prejudice, confusion  of the issues, t he w itness’ sa fety, or  in ter roga t ion  tha t  is 

repet it ive or  on ly margina lly relevant .” Van Arsdall, 475 U.S. a t  677. 

As a  genera l ru le, a  witness may not  be impeached with  a  mere a r rest , 

invest iga t ion , or  cr imina l charge not  yet  resu lt ing in  a  convict ion . S tate v. 

S anders, 360 S.W.2d 722, 725 (Mo. 1962).  This ru le exist s because such  

evidence is genera lly considered inadmissible character  evidence, lacking the 

necessary relevance to proving the case a t  hand, as well as not  being a  

reliable gauge of the witness's credibility. S tate v. Phillips, 941 S.W.2d 599, 

601 (Mo. App. E .D. 1997). Like any ru le, however , th is pr inciple has it s 

except ions, which  a re threefold: (1) where the inquiry would demonst r a te a  

specific in terest  of t he witness; (2) where the inquiry would demonst r a te a  

witness's mot iva t ion  to test ify favorably for  the Sta te; or  (3) where the 

inquiry would demonst ra te tha t  the witness test ified with  an  expecta t ion  of 

len iency from the Sta te. S tate v. Lockhart , 507 S.W.2d 395, 396 (Mo. 1974).  



 
 

14 

D. Evide n ce  re late d  to  pote n tia l bias  by  P ayn e .  

In  the present  case, Appellan t  contends tha t  the t r ia l cour t  er red in  

limit ing h is cross-examinat ion  of Sta te’s witness Maur ice Payne.  

Specifica lly, Appellan t  cla ims tha t  he should have been  able to demonst ra te 

Payne’s a lleged bia s by quest ion ing h im as to whether  he had a  hope for  

len iency in  h is pending cr imina l ca se and thus a  mot ive to t est ify favorably 

towards the Sta te. (App. Subs. Br . 22, 24).   

Appellan t  presented the jury with  t he idea  tha t  both  of the Sta te’s 

witnesses, Maur ice Payne and Glenn  Shelby, were poten t ia lly biased because 

they might  be seeking to cur ry favor  with  the Sta te by test ifying aga inst  

Appellan t . Dur ing the direct  examinat ion  of Payne, the jury heard tha t  two 

weeks pr ior , he had pleaded guilty to second-degree burgla ry and stea ling, 

bu t  tha t  he had not  yet  been  sen tenced. (Tr . 277).  Dur ing Appellan t ’s cross -

examina t ion  of Payne, Payne conceded tha t  in  the past , he and Appellan t  had 

problems with  each  other . (Tr . 293-294).  Payne admit ted tha t  Appellan t  had 

given  h im the gun  used in  the murder , bu t  tha t  he gave it  back to Appellan t . 

(Tr . 294-295).  Payne a lso admit ted tha t  it  was h is plan  to “gank” Mor r is 

Thompson  (i.e., sell h im fake crack), bu t  tha t  he had not  wanted to shoot  h im. 

(Tr . 295-296).   
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During closing a rgument , Appellan t ’s counsel made the most  of th is 

test imony when he refer red to the problems between Payne and Appellan t . 

(Tr . 376).  He a rgued tha t  Payne had just  en tered a  gu ilty plea  and tha t  

Shelby was on  proba t ion , and tha t  “he” was “gonna  do anyth ing to save h is 

but t , because it ’s h is bu t t  tha t  needs saving.” (Tr . 378).  He fur ther  a rgued 

tha t  both  Payne and Shelby had “got ten  in  over  their  heads,” and tha t  they 

knew they were in  t rouble and “needed somebody to t ake the fa ll.” (Tr . 37 9).   

Moreover , the ju ry was specifica lly inst ructed tha t  “In  determining the 

believability of a  witness and the weight  to be given  to test imony of the 

witness, you  may take in to considera t ion  . . . any in terest , bias, or  prejudice 

the witness may have.” (Inst ruct ion  No. 1, L.F . 14).  The jury was a lso 

inst ructed tha t  they may consider  Payne’s guilty pleas “for  the sole purpose of 

deciding the believability of the witness and the weight  to be given  h is 

t est imony and for  no other  purpose.” (Inst ruct ion  No. 12, L.F . 25).   

What  the jury did not  hear  (from the offer  of proof) was tha t  1) no dea ls, 

promises, or  inducements had been  made to Payne by the Sta te; 2) if Payne 

fa iled to complete the requirements of drug cour t , he would be subject  to the 

fu ll range of punishment ; 3) Payne hoped tha t  h is test imony was going to 

help h im in  some way if he fa iled drug cour t ; and 4) Payne’s hope tha t  h is 

t est imony might  have a  posit ive effect  on  h is sen tence would not  in fluence h is 
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test imony in  any way. (Tr . 265, 273-274).  Nor  did the jury hear  tha t  the 

Sta te had not  agreed to h is placement  in  drug cour t . (Tr . 270-272).   

Although  Payne had not  actua lly been  sen tenced a t  the t ime he 

t est ified a t  Appellan t ’s t r ia l, he had been  refer red to post -plea  drug cour t . (Tr . 

266, 268).  Payne would not  be facing impr isonment  a fter  drug cour t  if he 

were successfu l and complied with  a ll of the requiremen ts of drug cour t . (Tr . 

268, 270).  It  was solely up to Payne whether  he would successfu lly complete 

the requiremen ts of drug cour t  and th us avoid sen tencing. (Tr . 268).  Payne’s 

“hope” tha t  h is test imony might  help h im could only be rea lized if he fa iled 

drug cour t  and faced a  sen tence. (Tr . 273).  As the prosecutor  poin ted out , 

th is wou ld be simila r  to a  witness who th inks he might  be a r rested in  the 

fu ture and so h is test imony was a  type of insurance policy tha t  might  lead to 

being favorably viewed by the Sta te. (Tr . 268-269).   

This case is simila r  to S tate v. Gilbert , 121 S.W.3d 341, 345 (Mo. App. 

S.D. 2003), where the Cour t  of Appeals, Southern  Dist r ict , held tha t  because 

the charges aga inst  the Sta t e’s witness had been  disposed of pr ior  to the 

defendan t 's t r ia l, there was noth ing indica t ing tha t  the disposit ion  of those 

charges was a ffected in  any way by, or  had any connect ion  with , the act ions 

of the Sta te’s witness in  recording h is conversa t ion  with  the defendan t  or  in  

t est ifying a t  t r ia l. Id .  Thus, there was no indica t ion  tha t  t he Sta te’s witness 

benefited in  the disposit ion  of the charges aga inst  h im because of the tape 
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recording, or  because of any an t icipa ted test imony in  th is ca se, nor  was there 

any reason  for  h im to fear  ha rsher  t rea tment  by the Sta te if he did not  test ify 

to the Sta te's sa t isfact ion . Id .  This is precisely the situa t ion  in  the present  

case, where Appellan t ’s on ly concern  about  the disposit ion  of h is sen tence 

was h is successfu l complet ion  of the requirement s of Drug Cour t , which  in  no 

way was dependent  on  the Sta te. Any hope tha t  Payne had tha t  h is 

test imony might  be viewed favorably by the Sta te to the exten t  it  would 

benefit  h im was not  rooted in  rea lity and thus not  logica lly nor  lega lly 

relevant .  

 In  S tate v. J ohnson , 700 S.W.2d 815 (Mo. banc 1985) (cited by 

Appellan t  a t  App. Subs. Br . 33-34), th is Cour t  held tha t  the cr it ica l quest ion  

to be asked in  determining whether  a  defendant  was able to sufficien t ly 

demonst r a te bias in  a  witness is “whether  t he jury was otherwise in  

possession  of sufficien t  in format ion  concern ing format ive events to make a  

‘discr imina t ing appra isa l’ of [witness's] mot ives and bias.” J ohnson , 700 

S.W.2d a t  818.  This Cour t  went  on  to st a te:  

 There a re sound reasons for  having a  ru le which  gives a  t r ia l 

cour t  the discret ionary au thor ity to limit  the scope of cross -examina t ion  

directed toward impeachment . As the helmsman of the t r ia l process, a  

t r ia l judge shou ld be able to keep the process from becoming weighted 

down with  the accumula t ion  of cumula t ive evidence and free of undue 
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harassment  of witnesses. It  should be with in  the power  of the t r ia l 

cour t  to limit  or  exclude the use of impeachment  evidence whose 

prejudicia l effect  fa r  ou t -dist ances it s va lue to the jury as an  a id for  

determin ing credibility. As P rofessor  McCormick has noted, a  t r ia l 

judge “has the responsibility for  seeing tha t  the sideshow does not  take 

over  the circus.” McCormick On Evidence, § 41 (3rd ed. 1984).   

J ohnson , 700 S.W.2d a t  818.  Her e, like the jury in  J ohnson , the jury in  the 

present  case was able to make a  “discr imina t ing appra isa l” of Payne’s  

mot ives and bias on  the basis of h is test imony, the a rgument s by counsel, and 

the inst ruct ions they were given .   

In  S tate v. J oiner, 823 S.W.2d 50 (Mo. App. E .D. 1991), the witness a t  

issue gave test imony tha t  could poten t ia lly have led the jury to believe the 

witness expected favorable t rea tment , par t icu la r ly when  t aken  in  conjunct ion  

with  the prosecutor 's sta tement  tha t  “no dea l has yet  been  made.” J oiner, 823 

S.W.2d a t  53.  The J oiner cour t  noted tha t  the t r ia l cou r t  had completely 

precluded any cross-examina t ion  designed to expose a ll poten t ia l bias of the 

witness, who was the sole eyewitness who provided the Sta t e’s on ly proof of 

guilt . J oiner, 823 S.W.2d a t  53-54.  Here, the t r ia l cour t  permit ted cross-

examina t ion  regarding other  poten t ia l bias resu lt ing from Payne’s  pa st  bad 

feelings towards Appellan t , (Tr . 293-294), as opposed to completely 

precluding any cross-examinat ion  tha t  might  expose a  poten t ia l bias by 
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Payne.  The t r ia l cour t  merely exercised it s discret ion  in  disa llowing the 

cha llenged line of quest ion ing to the exten t  it  did (inasmuch as Appellan t  wa s 

able to establish  tha t  Payne had recent ly pleaded guilty and had yet  to be 

sen tenced).  

 In  S tate v. Butler, 984 S.W.2d 860 (Mo. App. W.D. 1998), the defendant  

compla ined th a t  the t r ia l cou r t  precluded h im from cross-examining a  Sta te's 

witness r egarding her  pending charge for  sa le of a  cont rolled substance. Id  a t  

865.  The defendant  a rgued "tha t  t he st a te gave [the witness] favorable 

t rea tmen t  in  her  pending drug case by ensur ing tha t  t he circu it  cour t  

released her  from ja il on  a  recognizance bond [and] tha t  the sta te's favorable 

t rea tmen t  demonst r a ted [the witness'] bias and credibility a s a  witness." Id .  

The Butler cour t  disagreed and affirmed the ru ling, not ing tha t  the witness 

"test ified tha t  she did not  discuss her  pending charge with  the prosecut ing 

a t torney in  But ler 's case and tha t  the prosecutor  did not  offer  to help her  in  

her  pending drug case," and tha t  t he witness "a lso sa id tha t  she had no 

expecta t ion  of any favorable t rea tment ." Id .    

 In  S tate v. Francis, 997 S.W.2d 74 (Mo. App. W.D. 1999), the defendant  

compla ined tha t  "the t r ia l cour t  er r ed in  not  a llowing defense counsel to  

cross-examine the vict im . . . abou t  an  a lleged police search  of [h is] residence 

and [h is] subsequen t  a r rest ." Francis, 997 S.W.2d a t  78.  The defendant  

a rgued tha t  the inquiry was relevant  because any benefit  to the vict im, such  
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as a  favorable plea  offer , would be proba t ive of the vict im 's credibilit y and 

mot ive to test ify. Id .  The Francis cour t  concluded tha t  the defendant 's 

asser t ions were unsuppor ted by the record because the defendant  fa iled to 

present  any evidence tha t  the vict im wa s receiving favorable t rea tment , and 

because "the prosecutor  assu red the cour t  and defense counsel tha t  they did 

not  have any agreements with  [the vict im]." Id  a t  79.  Again , there were 

assurances here from the Sta te tha t  Payne had been  offered no dea ls, 

promises, or  inducements in  exchange for  h is test imony.  

 In  S tate v. Frank lin , 16 S.W.3d 692 (Mo. App. E .D. 2000), the 

defendan t  compla ined tha t  t he t r ia l cou r t  precluded h im from cross 

examining a  Sta te's witness r egarding a  pending cr imina l charge. Id  a t  698.  

The Franklin  cour t  noted tha t  the "t r ia l cour t 's sta tements reflect  and 

defendan t  does not  a rgue on  appea l tha t  there was any dea l by the Sta te for  

[the witness'] r ebut t a l t est imony," bu t  t ha t  the defendant  a rgued "tha t  the 

jury could have found tha t  [the witness] had percept ions of the prosecut ion 's 

power  over  her  pending charges and th is gave her  a  mot ive to lie." Id .  The  

Franklin  cour t  r ejected the defendant 's a rgument  as "specula t ive and 

therefore insufficien t  to show an  abuse of discret ion ." Id . 

 Here, the t r ia l cour t  did not  abuse it s discret ion  by limit ing (but  not  

foreclosing) Appellan t ’s cross-examinat ion  of Sta te’s witness Maur ice Payne.  

Payne’s cr imina l case had essent ia lly been  disposed of by the t ime of 
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Appellan t ’s t r ia l without  any dea l by the Sta te.  Since Payne had been  placed 

in  Drug Cour t , the Sta te could do noth ing to a ffect  h is par t icipa t ion  in  the 

drug cour t  program. Any hope Payne had of cur rying favor  with  the Sta te 

was not  relevant  to establish ing whether  he might  be biased in  favor  of the 

Sta te.   

This is very simila r  to the situa t ion  faced in  Franklin , where the 

defendan t  a rgued tha t  the jury could have found tha t  t he witness had a  

mot ive to lie due to her  percept ion  of the prosecu t ion 's power  over  her  

pending charges.  J ust  as the Eastern  Dist r ict  r ejected th is a rgument  as 

specula t ive and insufficien t  t o show an  abuse of discret ion , Franklin , 16 

S.W.3d a t  698, th is Cour t  should a lso reject  Appellan t ’s cla im tha t  t he t r ia l 

cour t  abused it s discret ion  in  not  a llowing Appellan t  to cross -examine Payne 

about  any belief he might  have had tha t  h is test imony would benefit  h im a t  

sen tencing.  Given  tha t  the Sta te could do noth ing to a ffect  Payne’s 

par t icipa t ion  in  the drug cour t  program, any such  belief or  hope by Payne 

was too specula t ive and a t tenua ted to be relevan t  in  showing poten t ia l bias.    

E. Appe llan t d id  n ot su ffe r pre ju dice  du e  to  th e  lim its  p lace d on  h is  

cross -e xam in ation  of P ayn e .  

 Appellan t  could not  have been  prejudiced by the t r ia l cour t 's decision  

not  to a llow Payne to test ify tha t  if he fa iled to complete the requirements of 
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drug cour t , he would be subject  to the fu ll range of punishment , and tha t  he 

hoped tha t  h is test imony was going to help h im in  som e way if he fa iled drug 

cour t . 

 Er ror  in  omit t ing evidence will be decla red harmless on ly if harmless 

beyond a  reasonable doubt ; t ha t  is, the er ror  is presumed prejudicia l un less it  

is not  prejudicia l beyond a  reasonable doubt . Chapm an  v. Californ ia , 386 

U.S. 18, 24 (1967); S tate v. Miller, 650 S.W.2d 619, 621–623 (Mo. banc 1983).  

Where the r igh t  to cross examine has been  a ffected by er ror , tha t  er ror  can  be 

held harmless. Delaware v. Van Arsdall , 475 U.S. 673, 684 (1986).  The 

factors to consider  include the impor tance of the witness's t est imony in  the 

prosecut ion 's ca se, whether  the test imony was cumula t ive, the presence or  

absence of evidence cor robora t ing or  con t radict ing the t est imony of the 

witness on  ma ter ia l poin ts, t he exten t  of cross examina t ion  otherwise 

permit ted, and the overa ll st r ength  of the prosecu t ion 's case. Id .   

Regarding the exten t  of cross-examinat ion  permit ted, Appellan t  

presented the jury with  the idea  tha t  both  of the Sta t e’s witnesses, Maur ice 

Payne and Glenn  Shelby, wer e poten t ia lly biased because they migh t  be 

seeking to cur ry favor  with  the Sta te by test ifying aga inst  Appellan t . Dur ing 

the direct  examinat ion  of Payne, the jury heard tha t  two weeks pr ior , he had 

pleaded guilty to second-degree burgla ry and stea ling, bu t  tha t  he had not  yet  

been  sen tenced. (Tr . 277).  Dur ing Appellan t ’s cross -examina t ion  of Payne, 
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Payne conceded tha t  in  the past , he and Appellan t  had problems with  each  

other . (Tr . 293-294).   

Moreover , what  the cour t  did not  a llow the jury to hear  from Pa yne 

would not  have been  en t irely helpfu l in  Appellan t ’s a t tempt  to demonst ra te 

potent ia l bias by Payne.  Test imony tha t  there were no dea ls, promises, or  

inducements made to Payne by the Sta t e, or  tha t  any hope tha t  Payne may 

have held would not  in fluence h is t est imony in  any way did not  demonst ra t e 

any poten t ia l bias by Payne.  Absent  the excluded test imony, t he jury would 

have been  free to specula te tha t  Payne’s unresolved cr imina l case might  color  

his test imony a t  t r ia l.  Thus, the jury knew tha t  Payne h ad pleaded guilty to 

second-degree burgla ry and stea ling, and tha t  he had not  yet  been  sen tenced.  

It  would have been  easy for  the jury to infer  tha t  Payne was hoping tha t  h is 

test imony wou ld be helpfu l t o the Sta te and tha t  migh t  have a  posit ive effect  

(from his poin t  of view) on  h is sen tence.   

Payne’s test imony was cumula t ive to the test imony of Glenn  Shelby, 

who test ified tha t  he and Appellan t  decided to sell Thompson some fake 

crack. (Tr . 231-232).  Shelby test ified tha t  he gave Appellan t  h is gun , (Tr . 

232-233, 242), and tha t  he heard one gunshot . (Tr . 235).  Shelby test ified tha t  

Appellan t  told h im tha t  he t r ied to sell Thompson  fake crack but  tha t  he 

wasn’t  fa lling for  it , so Appellan t  t r ied to rob Thompson and then  shot  h im. 

(Tr . 237).  Regarding the overa ll st rength  of the prosecu t ion’s case, t here was 
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substan t ia l evidence of Appellan t ’s gu ilt , including ba llist ics test ing of the 

bullet  in  the vict im’s cloth ing which  ma tched the recovered gun. (Tr . 208-209, 

336, 347-348).  Addit iona lly, there was an  absence of evidence tha t  

cont radicted the test imony of Payne and Shelby.  Any er ror  by the t r ia l cour t  

in  limit ing Appellan t ’s cross-examinat ion  of Payne was thus rendered 

harmless, and th is poin t  shou ld be denied.  
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CONCLUSION  

The t r ia l cour t  did not  commit  rever sible er ror  in  th is ca se.  Appellan t ’s 

convict ions and sen tences should be a ffirmed.  
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