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STATEMENT OF FACTS  

 Kenneth  Baumruk is appea ling the denia l of h is Rule 29.15 mot ion  

which  sought  to vaca te h is convict ion  for  murder  in  the fir st  degree, sect ion  

565.020, RSMo 2000, for  wh ich  he was sen tenced to dea th .  Appellan t  was 

t r ied by a  jury on  J anuary 24-February 6, 2007, before J udge Lucy D. Rauch .  

(L.F . 2-15).
1
  Viewed in  the ligh t  most  favorable to the verdict , the evidence a t  

t r ia l showed: 

 Appellan t  filed for  divorce from his wife Mary
2
 in  1990 and moved the 

following year  from St . Louis to the Sea t t le, Washington  a rea .  (Tr . 1118, 

1221-23).  Appellan t  somet imes ta lked about  h is impending divorce with  h is 

                                         
1
  The record on  appea l will be cited as:  SC88497 Direct  Appea l Lega l  

F ile (L.F .); SC88497 Direct  Appea l Transcr ipt  (Tr .); SC88497 Sentencing 

Transcr ipt  (Sen t .Tr .); SC88497 Competency Hear ing Transcr ipt  (Comp.Tr .); 

SC91564 Post -Convict ion  Legal F ile (PCRL.F.); SC91564 Post -Convict ion  

Transcr ipt  (PCRTr .).  Separa te t ranscr ipts for  hear ings conducted in  both  the 

t r ia l and postconvict ion  proceedings will be referenced by the da te of the 

hear ing, i.e., (9/21/09Tr .).  In  addit ion , t he t ranscr ipt  from Appellan t ‟s fir st  

t r ia l will be cited, wh ere relevant , as (1stTr .). 

2
  To avoid confusion , Mary Baumruk will hereafter  be refer red to by her  

fir st  name.  No disr espect  is in tended. 
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co-worker s and fr iends, and on  numerous occasions made sta temen ts to the 

effect  tha t  he should shoot  Mary and the a t torneys.  (Tr . 1226-27).  When 

quest ioned about  those sta t ements, Appellan t  would say tha t  he was not  

ser ious and tha t  he was just  blowing-off steam.  (Tr . 1227). 

 Appellan t  purchased two .38-ca liber  revolvers in  J anuary 1992.  (Tr . 

1302-03).  He a lso bought  for ty rounds of mult i-ba ll “Man Stopper” 

ammunit ion  and a  box of .38-specia l double-ended wad cu t ter  ammunit ion  

tha t  is pr imar ily designed for  ta rget  shoot ing.  (Tr . 1309-11).   

 Appellan t  in it ia lly h ired Frank Smiley a s h is a t torney in  the divorce 

proceedings.  (Tr . 1157). Smiley withdrew as Appellan t ‟s lawyer  a fter  

Appellan t  assaulted h im.  (Tr . 1162).  Garry Selt zer  then  en tered h is 

appearance as Appellan t ‟s lawyer .  (Tr . 1162, 1340).  Mary had h ired a t torney 

Scot t  Polla rd to represent  her .  (Tr . 1153-54).  Polla rd t est ified tha t  Appellan t  

had cursed a t  Mary following two of the in it ia l cour t  hear ings, using “very, 

very, very crude language.”  (Tr . 1160-61).   

 The t r ia l on  the divorce pet it ion  was set  for  May 5, 1992, before J udge 

Sam Ha is in  the Division  38 cour t room on the second floor  of the St . Louis 

County Cour thouse.  (Tr . 1016, 1164-65, 1242, 1344).  Appellan t  a r r ived a t  

the cour thouse car rying a  br iefcase conta in ing the guns and the box of wad -

cut ter  ammunit ion .  (Tr . 1128-29, 1349, 1605, 1607).  The guns were loaded 

with  the mult i-ba ll and the wad-cu t ter  ammunit ion .  (Tr . 1702-03, 1705).   
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 A few days before the t r ia l, Mary‟s lawyer , Scot t  Polla rd, began  looking 

a t  the file from Appellan t ‟s fir st  divorce and rea lized tha t  he had represented 

Appellan t  about  fou r teen  or  fifteen  year s previously on  a  Mot ion  to Modify in  

Appellan t ‟s fir st  divorce.  (Tr . 1165, 1168).  Polla rd not ified Mary of the 

conflict  and t r ied unsuccessfu lly to contact  Appellan t ‟s lawyer , Garry Seltzer .  

(Tr . 1170). 

 Polla rd was unable to inform Seltzer  of the conflict  un t il he a r r ived  a t  

the cour thouse for  the t r ia l.  (Tr . 1350-51).  Seltzer  then  informed Appellan t , 

who sa id tha t  he had a lready recognized Polla rd as having previously 

represented h im.  (Tr . 1353, 1391).  The two lawyers met  with  J udge Hais in  

h is chambers to discuss the situa t ion .  (Tr . 1172, 1243-44, 1351).  J udge Hais 

decided to make a  r ecord in  open  cour t  on  whether  Appellan t  and Mary were 

willing to waive the conflict .  (Tr . 1174, 1245, 1353).  Appellan t  told Seltzer  

tha t  he was willing to waive the conflict  so long as the t r ia l took place tha t  

day.  (Tr . 1383).  Appellan t  and Seltzer  had a lso appeared to be a rguing 

immedia tely before the proceedings began  in  open  cour t , with  Appellan t  

telling Seltzer  tha t  he wanted to be in  on  a ll back -room conversa t ions and 

meet ings.  (Tr . 1066). 

 The Division  38 cour t room had a  single table where both  pa r t ies and 

their  counsel would sit .  (Tr . 1174).  Polla rd and Seltzer  sa t  direct ly opposit e 

each  other .  (Tr . 1174).  Appellan t  sa t  to Seltzer ‟s r igh t  and direct ly across 



 10 

from Mary.  (Tr . 1079-80, 1354, 1385).  After  the proceedings began , Polla rd 

was making a  sta tement  and turned to ask Mary a  quest ion  when Appellan t  

pu lled the guns out  of h is br iefcase and shot  her .  (Tr . 1035, 1128-29, 1176, 

1249, 1356).  She slumped back in  the cha ir  and to the r igh t .  (Tr . 1035, 

1129).  Appellan t  and Polla rd both  stood up, and Appellan t  shot  Polla rd in  

the chest .  (Tr . 1067, 1177, 1179, 1356).  Appellan t  then  shot  Seltzer , with  the 

project iles st r iking h im in  the chest , left  shoulder , nea r  the left  ea r , and the 

left  a rm.  (Tr . 1068, 1180, 1357).  Seltzer  crawled undernea th  a  desk where 

the cour t  clerk was a lso h iding.  (Tr . 1040, 1358).  As Polla rd r an  out  the back 

door  of the cour t room , he saw Appellan t  a iming h is gun  towards the judge‟s 

bench .  (Tr . 1181-82). 

 J udge Hais had left  the cour t room through a  door  behind the bench , 

and Appellan t  followed h im.  (Tr . 1036, 1249, 1357-58, 1389).  At torney Bruce 

Hilton  was in  the Division  38 clerk‟s office and  he grabbed J udge Hais and 

threw h im in to the office.  (Tr . 1463 1466).  Hilton  then  turned a round to see 

Appellan t  standing five to eight  feet  away from him.  (Tr . 1466-67).  

Appellan t  poin ted the two revolver s dir ect ly a t  Hilton , who closed the door .  

(Tr . 1467).  

 Rufus Whit t ier , an  officer  for  the St . Louis Coun ty J ust ice Services 

Depar tment , had seen  Appellan t  chasing J udge Hais with  gun  in  hand.  (Tr . 

1526, 1531, 1533-34).  Whit t ier  was una rmed and t r ied to get  to sa fety.  (Tr . 
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1528, 1531).  Appellan t  caught  up to Whit t ier  near  an  eleva tor .  (Tr . 1535).  

He put  one gun  to Whit t ier ‟s midsect ion  and another  to h is head and asked 

where the eleva tor  went .  (Tr . 1535).  Whit t ier  told Appellan t  tha t  the 

eleva tor  was used to t ranspor t  pr isoners, and tha t  it  went  down.  (Tr . 1535).  

Appellan t  responded tha t  he did not  want  to go tha t  way, and took off down 

the ha llway.  (Tr . 1536). 

 J ennings Police Officer  Paul Neske was in  the main  ha llway outside 

the Division  38 cour t room when he heard gunshots and saw people fleeing 

the cour t room.  (Tr . 1503-04).  Neske went  in to the cour t room and was told 

tha t  the gunman had fled in to the back ha llway.  (Tr . 1504).  Neske drew h is 

pistol and wen t  th rough the door , where he saw Appellan t  holding a  gun .  

(Tr . 1506, 1508).  Neske in it ia lly thought  Appellan t  was a  ba iliff, b ecause he 

was wea r ing a  blue blazer  simila r  to what  the ba iliffs wore.  (Tr . 1506).  

Neske sa id someth ing to Appellan t , who fired a t  h im.  (Tr . 1506-07).  Neske 

ran  back in to the cour t room.  (Tr . 1507). 

 At torney Timothy Devereux was walking down the ha llway when he 

saw Appellan t  walking toward h im with  a  gun  in  each  hand.  (Tr . 1548).  

Appellan t  poin ted both  guns a t  Devereux and sa id, “Who are you?”  (Tr . 1548-

49).  Devereux responded, “You‟re sur rounded a t  th is t ime.  You have no way 

of get t ing out  of her e.  You should give up.”  (Tr . 1548).  Appellan t  r eplied, 

“Get  ou t  of my way.  I have no quar rel with  you .”  (Tr . 1548).  Devereux 
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watched Appellan t  walk away and saw h im stop, eject  the shells from the 

gun , reload, and con t inue down the ha ll.  (Tr . 1550-51).   

 J im Har twick, an  invest iga tor  for  the St . Louis County Prosecut ing 

At torney‟s Office, had gone down the ha llway after  lea rn ing tha t  shots had 

been  fired in  tha t  direct ion .  (Tr . 1562-63, 1566-67).  He passed an  office 

where some women were working, appa rent ly unaware of what  was going on .  

(Tr . 1567-68).  Har twick then  saw Appellan t  standing in  the ha ll, facing the 

other  way and moving h is r igh t  a rm sligh t ly.  (Tr . 1568).  Har twick a lso saw 

shell casings on  the floor .  (Tr . 1568).  Har twick, who had h is gun  drawn, 

sta r ted backing-up to warn  the women in  the nearby office.  (Tr . 1570).  

Appellan t  fired a  shot  a t  h im.  (Tr . 1570).  Har twick flung h imself in to the 

office.  (Tr . 1571).  Appellan t  walked by and fired a  shot  th rough the window.  

(Tr . 1572). 

 Fred Nicolay was the ba iliff in  the nearby Division  36 cour t room.  (Tr . 

1480).  Two a t torneys came running to h im, saying tha t  someone was 

shoot ing up the cour thouse.  (Tr . 1482).  Nicolay got  the a t torneys and the 

clerk in to the judge‟s chambers, and th en  shut  and locked the door .  (Tr . 

1482-83).  As he did so, Nicolay sensed someone coming up behind h im.  (Tr . 

1483).  Nicoly turned a round while ra ising h is hands, and sa id, “Let ‟s ta lk 

th is over .  It ‟s not  as bad as you  th ink it  is.”  (Tr . 1483).  Nicola y test ified tha t  

he thought  tha t  h is hand h it  the gun  and tha t  Appellan t  then  shot  h im in  the 
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shoulder .  (Tr . 1484).  Appellan t  walked a round Nicolay, t r ied unsuccessfu lly 

to get  in to the judge‟s chamber , and left .  (Tr . 1484).   

 St . Louis Coun ty Police Detect ive Steve Sa lomon  was in  the main  

ha llway outside the Division  36 cour t room when he hea rd gunshots.  (Tr . 

1394-96).  Sa lomon  drew h is weapon and went  inside the cour t room to 

invest iga te.  (Tr . 1397).  Some people st ill inside the cour t room told Sa lomon 

tha t  the gunman had gone out  the back door .  (Tr . 1398).  Sa lomon went  

th rough tha t  door  and was joined by a  J ennings police officer .  (Tr . 1401, 

1405).  They were about  ha lfway down the back ha llway when Appellan t  

stepped out  and fired a  shot  a t  them.  (Tr . 1401-02).  Sa lomon dropped to the 

floor .  (Tr . 1403-04).   

 J ennings Police Officer  Paul Neske had meanwhile returned to the 

main  ha llway, where he met  up with  another  J ennings officer , J ohn  Bozar th .  

(Tr . 1511).  As Neske br iefed Bozar th  on  what  had happened, he heard 

gunshots, a  door  slamming, and people yelling, “He‟s coming.  Here he 

comes.”  (Tr . 1511-12).  Appellan t  came around the corner , fir ing two 

handguns a t  Ferguson  Police Officer  William Mudd and cour thouse secur ity 

officer  Wade Dillon , who were outside the Division  38 cour t room.  (Tr . 

15131575, 1583, 1585, 1592-93, 1595).  One of the bullet s h it  Dillon  in  the 

th igh .  (Tr . 1587, 1597). 
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 Appellan t  ran  towards Neske and Bozar th , who opened fire a long with  

the other  officer s who had ga thered in  the ha llway.  (Tr . 1513, 1587).  

Appellan t  immedia tely fell t o the ground, bu t  then  t r ied to roll over  to get  

back up while st ill holding one of the guns.  (Tr . 1514).  Neske fired two more 

t imes, and Appellan t  dropped the second gun.  (Tr . 1514).  He was  handcuffed 

and searched.  (Tr . 1408, 1514).  Ext ra  ammunit ion  was found in  both  of h is 

ou tside coa t  pockets.  (Tr . 1408).  As he was searched, Appellan t  asked in  a  

ca lm voice, “Officer , did I get  her , did I kill her .”  (Tr . 1409).  

 Appellan t  was taken  to the emergency room  a t  Barnes Hospita l with  

bullet  wounds near  h is r igh t  ear , chest , colla rbone, both  a rms, left  hand, and 

left  foot .  (Tr . 1655-56, 1662).  Despite the wounds, Appellan t  was able to give 

the doctor  h is past  medica l h istory, h is occupat ion , and h is address.  (Tr . 

1660).  Appellan t  commented to the doctor  tha t  he “wanted to shoot  tha t  

bitch .”  (Tr . 1658).  He a lso r efer red to “divorce.”  (Tr . 1658).   

 The au topsy on  Mary showed tha t  she suffered two gunshot  wounds to 

the neck.
3
  (Tr . 1725).  One of the bullet s fractured the second cervica l 

ver tebrae in  the neck.  (Tr . 1728).  Tha t  wound could have been  fa ta l and 

would have a t  least  para lyzed Mary.  (Tr . 1732-33).  The second bullet  passed 

                                         
3
  It ‟s not  clear  from the test imony when in  the sequence of events 

Appellan t  shot  Mary the second t ime. 
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in to the spina l cana l and was embedded in  the middle por t ion  of the 

bra instem.  (Tr . 1735).  Tha t  wound would likely have been  fa ta l.  (Tr . 1740).  

 Appellan t  presented an  NGRI defense.  (L.F . 435, 735).  Psychologist  

E lizabeth  Net t les test ified tha t  Appellan t  suffered from a  delusiona l disorder , 

persecutory type on  the day of the shoot ings.  (Tr . 1780, 1788).  Psychia t r ist  

Moisy Shopper  test ified tha t  Appellan t  suffered from a  delusiona l disorder , 

paranoid type on  the day of the shoot ings.  (Tr . 1933-34, 1949).  The Sta t e 

presented rebut ta l evidence from psychia t r ist s J erome Peters and J ohn 

Rabun , who both  test ified tha t  Appellan t  did not  suffer  from a  men ta l disease 

or  defect , tha t  he fu lly knew and apprecia ted the na ture, qua lity and 

wrongfulness of h is conduct , and tha t  he was capable of conforming h is 

conduct  to the r equirements of the law.  (Tr . 2199-2202, 2415-16).  The jury 

found Appellan t  gu ilty of murder  in  the fir st  degree.  (L.F . 750).  

 The Sta te presented six witnesses in  the pena lty phase.  (Tr . 13).  Tr ina  

Bland, a  medica l assistan t  a t  the St . Louis  Coun ty J ust ice Center , t est ified 

tha t  Appellan t  h it  her  in  the face and body when she changed a  dressing one 

day la ter  than  scheduled.  (Tr . 2803, 2807, 2810-11).  Rober t  Venable, a  

cor rect ions officer  a t  the J ust ice Center , took Appellan t  in to custody a fter  the 

assault .  (Tr . 2823, 2829).  Venable test ified tha t  Appellan t  sa id to h im, “I 

killed once and I would do it  aga in .” (Tr . 2830).  Mary Baumruk‟s sister , 
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fa ther , and two daughters a ll t est ified about  the impact  of her  dea th .  (Tr . 

2837, 2850, 2853, 2858). 

 Appellan t  presented four  pena lty phase witnesses.  (Tr . 14).  

Appellan t ‟s brother , a  nephew, and a  co-worker  t est ified about  Appellan t ‟s 

upbr inging and life pr ior  to the murder .  (Tr . 2868, 2907-08, 2919).  An 

employee of a  nursing home where Appellan t ‟s mother  was a  pa t ien t  test ified 

about  Appellan t ‟s in teract ions with  h is mother  and with  the nursing home 

sta ff.  (Tr . 2930-31). 

 The jury returned a  verdict  recommending a  sen tence of dea th .  (L.F . 

788).  The jury found tha t  the Sta te had proven  t en  s ta tu tory aggrava t ing 

circumstances beyond a  reasonable doubt :  (1) t ha t  the murder  of Mary 

involved depravity of mind and was out r ageously and wantonly vile, hor r ible, 

and inhuman ; (2) tha t  Appellan t , by h is act  of murder ing Mary, knowingly 

crea ted a  grea t  r isk of dea th  to more than  one per son  by means of a  weapon 

tha t  wou ld normally be haza rdous to the lives of more than  one person ; and 

(3-10) tha t  the murder  of Mary was commit ted while Appellan t  was engaged 

in  the a t tempted commission  of other  un lawful homicides of Scot t  Polla rd, 

Gary Seltzer , Fred Nicolay, Paul Neske, Steve Sa lomon, J ames Har twick, 
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William Mudd, and Wade Dillon .  (L.F . 788).  This Cour t  a ffirmed the 

convict ion  and sen tence.  S tate v. Baum ruk , 280 S.W.3d 600 (Mo.banc 2009).
4
   

 Appellan t  t imely filed a  pro se mot ion  under  Supreme Cour t  Rule 

29.15, and appoin ted counsel filed an  amended mot ion  tha t  ra ised n ineteen  

cla ims and incorpora ted eight  cla ims from  the pro se mot ion .  (PCRL.F. 1, 3, 

185-428).  The mot ion  cour t  denied n ine of the cla ims without  an  evident ia ry 

hear ing, and held a  hear ing on  the rema in ing cla ims.  (PCRL.F. 4-6).  The 

cour t  issued a  judgment  denying a ll cla ims .   (PCRL.F . 7, 710-56).   

  

                                         
4
  Tha t  opin ion  is the most  recent  of th ree issued by th is Cour t  in  the 

a ftermath  of the cha rged cr ime and it  will hereaft er  be cited as Baum ruk  III .  

The other  cases a re S tate ex rel. Baum ruk  v. Belt , 964 S.W.2d 443 (Mo.banc 

1998) (“Baum ruk  I”) and S tate v. Baum ruk , 85 S.W.3d 644 (Mo.banc 2002) 

(“Baum ruk  II”). 
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STANDARD OF REVIEW 

 

In  reviewing the over ru ling of a  Rule 29.15 mot ion , the mot ion  cour t ‟s 

findings a re presumed cor rect  and will be over turned on ly when either  the 

findings of fact  or  conclusions of law are clear ly er roneous .  Zink  v. S tate, 278 

S.W.3d 170, 175 (Mo.banc 2009); Supreme Cour t  Rule 29.15(k).  To be 

over turned, the ru ling m ust  leave the appella te cour t  with  a  defin it e and firm 

impression  tha t  a  mistake has been  made.  Zink , 278 S.W.3d a t  175.  The 

mot ion  cour t ‟s findings shou ld be upheld if they a re susta inable on  any 

grounds.  S tate v. Bradley, 811 S.W.2d 379, 383 (Mo.banc 1991).  A movant  is 

not  en t it led to an  evident ia ry hear ing unless:  (1) he pleads facts, not  

conclusions, warran t ing relief; (2) the facts a lleged ra ise ma t ters not  refu ted 

by the record; and (3) the mat ters compla ined of resu lt ed in  prejudice to the 

movant .  Goodwin  v. S tate, 191 S.W.3d 20, 25 (Mo.banc 2006). 

To be en t it led to post -convict ion  relief for  ineffect ive assistance of 

counsel, the movant  must  sa t isfy a  two-prong test .  Zink , 278 S.W.3d a t  175, 

see also S trick land  v. Washington , 466 U.S. 668, 687 (1984).  F ir st , the 

movant  must  show tha t  h is counsel fa iled to exercise the level of skill and 

diligence tha t  a  reasonably competent  counsel would exercise in  a  simila r  

situa t ion .  Zink , 278 S.W.3d a t  175.  To meet  th is prong, a  Rule 29.15 movant  

must  overcome a  st rong presumpt ion  tha t  counsel‟s conduct  was reasonable 

and effect ive.  Id . a t  176.  The second prong requires the movant  to show tha t  
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he was prejudiced by t r ia l counsel‟s fa ilure.  Id . a t  175.  To sa t isfy the 

prejudice prong, the movant  must  demonst ra te tha t , absent  the cla imed 

er rors, there is a  reasonable probabilit y tha t  the outcome would have been  

differen t .  Id . a t  176.  The existence of both  the per formance and the 

prejudice prongs must  be est ablished by a  preponderance of the evidence in  

order  to prove ineffect ive assistance of counsel.  Id . a t  175.  

To preva il on  a  cla im of ineffect ive assistance of appella te counsel, a  

Rule 29.15 movant  must  show tha t  h is counsel fa iled to ra ise  a  cla im of er ror  

tha t  a  competent  and effect ive lawyer  would have recognized and asser ted.  

William s v. S tate, 168 S.W.3d 433, 444 (Mo.banc 2005).  Appella te counsel is 

not , however , r equir ed to ra ise every possible issue asser ted in  the mot ion  for  

new t r ia l, and is under  no du ty to present  non -fr ivolous issues where counsel 

st ra tegica lly decides to winnow out  a rguments in  favor  of other  a rguments.  

S torey v. S tate, 175 S.W.3d 116, 148 (Mo.banc 2005).  Therefore, a  Rule 29.15 

movant  must  a lso show tha t  the cla imed er ror  was sufficien t ly ser ious to 

crea te a  reasonable probability tha t , if it  was ra ised, t he outcome of the 

appea l would have been  differen t .  William s, 168 S.W.3d a t  444.   
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ARGUMENT 

I. 

Failu re  to  obje ct to  s tate m e n ts  m ade  to  ER doctor.  

 Appellan t  cla ims tha t  t r ia l counsel was ineffect ive for  fa iling to object  

to evidence and a rgument  about  sta tements tha t  Appellan t  made to an  

emergency room doctor  because those st a tement s fell with in  the physician -

pa t ien t  pr ivilege.  But  counsel was not  ineffect ive because Appellan t ‟s 

sta tements were not  necessary for  medica l t rea tment  and thus not  pr ivileged, 

and because Appellan t  waived the pr ivilege by asser t ing an  NGRI defense 

and making h is medica l records ava ilable to h is exper t s.  Appellan t  was a lso 

not  prejudiced because h is sta tements to Dr . Kane suppor ted the defense 

theory tha t  Appellan t  suffered from a  delusiona l disorder  a t  the t ime of the 

shoot ings. 

A. Un de rly in g  Facts . 

 1. Tr ia l Proceedings. 

 Dr . Alex Kane was the emergency room physician  who t rea t ed 

Appellan t  for  h is gunshot  wounds.  (Tr . 1655-56).  He test ified in  the guilt  

phase tha t  he asked Appellan t  an  open-ended quest ion  to see if he could ta lk.  

(Tr . 1657).  Dr . Kane could not  remember  the exact  quest ion  tha t  he asked 

Appellan t , bu t  it  was someth ing like “what  happened,” or  “how are you?”  (Tr . 
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1657).  Dr . Kane test ified tha t  he could not  remember  Appellan t ‟s exact  

words, bu t  tha t  he used quota t ion  marks in  h is r epor t  t o indica te actua l 

words spoken  by Appellan t .  (Tr . 1658).  Those words included, “wan ted to 

shoot  tha t  bitch” and “divorce.”  (Tr . 1658).  The repor t  was admit ted in to 

evidence.  (Tr . 1664).  Dr . Kane test ified tha t  he r emembered the quoted 

remarks because, “it  was very memorable and remarkable to me tha t  despite 

being under  the obvious st resses of mult iple wounds th is man was expressing 

grea t  vehemence and coldness about  having reached a  conclusion  to 

someth ing.”  (Tr . 1665).   

 Appellan t  ca lled clin ica l psychologist  E lizabeth  Net t les in  the defense 

case-in-ch ief.  (Tr . 1780).  She reviewed Dr . Kane‟s deposit ion  and emergency 

room records in  eva lua t ing Appellan t ‟s NGRI defense.  (Tr . 1832).   

Dr . Net t les diagnosed Appellan t  a s having a  delusiona l disorder , 

persecutory type on  the da te of the shoot ings.  (Tr . 1788).  Dr . Net t les 

test ified tha t  Appellan t ‟s overa ll delusiona l thought  was tha t  the system is 

cor rupt  and aga inst  h im, and tha t  the cont rolling fea ture of Appellan t ‟s 

delusion  was “tha t  if he is wronged then  he is en t it led to do whatever  in  the 

process of standing up for  h imself.”  (Tr . 1813, 1818).  Dr . Net t les test ified 

tha t  Appellan t  had made st a tements indica t ing tha t  Mary and her  lawyer  

“were t rying to fuck h im out  of h is money.”  (Tr . 1817).  Dr . Net t les  t est ified 
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tha t  Appellan t  therefore felt  en t it led to kill h is  wife and shoot  a t  the lawyers 

and judges involved in  h is divorce.  (Tr . 1861-62).   

Psychia t r ist  Moisy Shopper  a lso t est ified for  the defense.  (Tr . 1933-34).  

He read Dr . Kane‟s deposit ion  and previous test imony in  eva lua t ing 

Appellan t .  (Tr . 2111).  Dr . Shopper  offered the opin ion  tha t  Appellan t  

suffered from a  delusiona l disorder , paranoid type on  the day of the 

shoot ings.  (Tr . 1949).  He test ified tha t  Appellan t  suffered from a  delusion  

tha t  no mat ter  what  happened, he was going to lose h is house in  t he divorce.  

(Tr . 1961).  Dr . Shopper  a lso noted tha t  Appellan t  had made sta tements 

about  Mary and the lawyers conspir ing to take h is proper ty, and tha t  was 

why he shot  them.  (Tr . 1964).  Dr . Shopper  sa id tha t  t he shoot ings of Mary 

and the lawyer s were a  man ifesta t ion  of h is delusiona l belief tha t  they were 

t rea t ing h im in  a  malevolen t  way.  (Tr . 2000).  He test ified tha t  h is diagnosis 

of  a  delusiona l disorder  was suppor ted by the fact  tha t  Appellan t  ta rgeted 

specific vict ims.  (Tr . 1999).  And he sa id tha t  Appellan t ‟s lack of remorse 

demonst r a ted tha t  he did not  apprecia t e the wrongfulness of h is conduct .  

(Tr . 2000-01).   

The prosecutor  r efer red to Dr . Kane‟s test imony in  h is in it ia l pena lty 

phase closing a rgument : 
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But  a ll you  heard the fir st  five or  six days of th is t r ia l was 

[Appellan t ] refer  to Mary as “the bitch .”  His co-workers didn‟t  

even  know her  name because tha t ‟s a ll he ca lled her .  

Tha t ‟s a ll he ca lled her  to Dr . Cane (sic), another  person  

who you could see how th is a ffected h im, a  surgeon who fixes 

ch ildren .  And a lmost  15 years la t er , he told you  he would never  

forget  how cold, how ca lm, how cruel Ken  Baumruk was.  

Remember , each  of these witnesses ta lked about  the cont rol tha t  

he had, t he ca lmness, the coldness.  Mr . Devereux ta lked about  

how when he had a  gun  to h is neck and a  gun  to h is stomach he 

was just  cold.  Tha t ‟s what  he is. 

(Tr . 3041-42). 

2. 29.15 P roceedings. 

The amended mot ion  a lleged the following.  Tha t  counsel was 

ineffect ive for  fa iling to object  to Dr . Kane‟s test imony and the  admission  of 

h is t rea tment  r ecords because Appellan t ‟s sta tements fell with in  the 

physician -pa t ien t  pr ivilege codified in  sect ion  491.060(5), RSMo.  (PCRL.F. 

234, 238).  Tha t  the sta tements were elicited to assist  Dr . Kane in  

determin ing Appellan t ‟s menta l sta tus.  (PCRL.F. 239).  Tha t  counsel‟s 

fa ilure to object  to the test imony and the medica l notes was prejudicia l 

because the Sta te was able to a rgue in  guilt  phase closing tha t  Appellan t ‟s 
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sta tements in  the emergency room showed tha t  the murder  was pre medit a ted 

and delibera te.  (PCRL.F. 240-41).  The mot ion  went  on  to genera lly a llege 

tha t  the evidence was prejudicia l t o the jury‟s determina t ion  of whether  or  

not  dea th  was the appropr ia t e pena lty.  (PCRL.F. 241). 

At  the evident ia ry hear ing, t r ia l co-counsel David Kenyon  test ified tha t  

he prepar ed for  t r ia l by reviewing Dr . Kane‟s emergency room notes and h is 

deposit ion .  (PCRTr . 335-38).  Kenyon test ified tha t  he was familia r  with  the 

sta tu tory physician -pa t ien t  pr ivilege, and tha t  he did not  believe tha t  there 

was a  st ra tegy reason  for  not  object ing to Dr . Kane‟s t est imony.  (PCRTr . 

344).  Kenyon test ified on  cross-examina t ion  tha t  he had previous exper ience 

in  presen t ing NGRI defenses and tha t  he did not  believe tha t  Dr . Kane‟s 

test imony was pr ivileged.  (PCRTr . 425-26).  Kenyon a lso test ified tha t  he 

understood Appellan t  to have waived the pr ivilege when he placed h is m enta l 

condit ion  a t  issue.  (PCRTr . 426-27).  Kenyon test ified tha t  t he sta tements 

were consisten t  with  the defense tha t  Appellan t  suffered from a  delusiona l 

disorder .  (PCRTr . 427).   

Co-counsel Rober t  Steele test ified tha t  he had seen  Dr . Kane‟s 

deposit ion  pr ior  to t r ia l and was not  surpr ised by h is t r ia l t est imony.  

(PCRTr . 502).  Steele test ified tha t  he thought  about  object ing to Dr . Kane‟s 

test imony on  the basis of pr ivilege, bu t  decided not  to because he believed 

tha t  the test imony was not  pr ivileged.  (PCRTr . 506).  Steele a lso test ified 
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tha t  he believed any pr ivilege tha t  migh t  have existed had been  waived 

because Appellan t  ha d put  h is men ta l st a te a t  issue.  (PCRTr . 511).  Steele 

a lso test ified tha t  the sta tements tha t  Dr . Kane t est ified to were consisten t  

with  Dr . Shopper‟s diagnosis.  (PCRTr . 551). 

In  reject ing the cla im, the mot ion  cour t  found tha t  Appellan t ‟s 

sta tement  tha t  he “shot  tha t  bitch” and h is reference to “divorce” was not  

confident ia l in forma t ion  necessary for  t r ea tment , and thus not  pr ivileged.  

(PCRL.F . 728).  The cour t  a lso found tha t  Appellan t  waived the pr ivilege 

when he placed h is menta l hea lth  a t  issue.  (PCRL.F. 728-29).  And the cour t  

found tha t  the sta tement  was consisten t  with  Dr . Shopper‟s diagnosis of a  

delusiona l disorder  and was thus helpfu l to Appellan t ‟s case.  (PCRL.F. 729).  

The cour t  concluded tha t  counsel had a  st ra tegic reason  for  a llowing th e 

admission  of the sta tement  and tha t  counsel was not  ineffect ive for  fa iling to 

object  to Dr . Kane‟s test imony on  the ground of pr ivilege.  (PCRL.F. 729). 

B. An alys is . 

 Counsel will not  be found ineffect ive for  fa iling to make a  non -

mer itor ious object ion .  Zink , 278 S.W.3d a t  188.  Any object ion  tha t  counsel 

might  have made to Dr . Kane‟s test imony and to the admission  of h is 

t rea tmen t  notes would have lacked mer it  because tha t  evidence was 

admissible.  Wilkes v. S tate, 82 S.W.3d 925, 930 (Mo.banc 2002).  Dr . Kane‟s 
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t est imony was admissible because Appellan t ‟s sta tements were not  

pr ivileged, and even  if they were, Appellan t  waived the pr ivilege when he 

asser ted h is NGRI defense. 

 The sta tu tory physician -pa t ien t  pr ivilege prohibit s a  physician  from 

test ifying to any informat ion  obta ined from a  pa t ien t  tha t  was necessary to 

enable the physician  to prescr ibe and provide t rea tment  for  the pa t ien t .         

§ 491.060(5), RSMo 2000.  The person  cla iming the pr ivilege has the burden  

of showing tha t  necessity.  S tate v. Henderson , 824 S.W.2d 445, 450 

(Mo.App.E.D. 1991).  Appellan t  cla ims tha t  Appellan t ‟s sta t ements about  

“shoot ing tha t  bitch” and “divorce” were necessary for  Dr . Kane to prescr ibe 

t rea tmen t  because they were made in  response to a  quest ion  asked by the 

doctor  to assess Appellan t ‟s a irway and awareness.  Appellan t ‟s focus on  Dr . 

Kane‟s quest ion , ra ther  than  on  the conten t  of h is own sta tement , is cont ra ry 

to the st a tu tory language, which  protects on ly s tate m e n ts  tha t  a re 

necessary to provide t rea tment .  S ee id .  Appellan t ‟s in t erpreta t ion  a lso runs 

counter  to the ru le tha t  sta tu tes crea t ing pr ivileges a re st r ict ly const rued.  

S tate ex rel. Health  Midwest Dev. Group, Inc. v. Daugherty , 965 S.W.2d 841, 

843 (Mo.banc 1998).  Because cla ims of pr ivilege a re “impediments to 

discovery of t ru th” and “present  an  except ion  to the usua l ru les of evidence,” 

sta tu tes crea t ing pr ivileges a re “accepted only to the very limited exten t  t ha t  
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permit t ing a  refusa l to test ify or  excluding relevant  evidence has a  public 

good t ranscending the normally predominant  pr inciple of u t ilizing a ll ra t iona l 

means for  ascer ta in ing t ru th .”  Id .   

 The Sou thern  Dist r ict  of the Cour t  of Appea ls thus rejected a  cla im of 

pr ivilege in  a  very simila r  situa t ion .  A defendant  charged with  vehicu la r  

manslaughter  was a sked by the doctor  t rea t ing h im for  in ju r ies suffered in  

the fa ta l accident  if he was dr iving the vehicle.  S tate v. Lewis, 735 S.W.2d 

183, 187 (Mo.App.S.D. 1987).  The doctor  test ified a t  t r ia l tha t  the defendant  

admit ted to being the dr iver .  Id .  The cour t  found tha t  while the doctor  

test ified tha t  she rout inely a sked motor  vehicle acciden t  vict ims whether  they 

were the passenger  or  the dr iver , there was no indica t ion  tha t  the defendant ‟s 

medica l t rea tment  depended on  whether  he was the passenger  or  the dr iver .  

Id .  In  like manner , while Dr . Kane asked Appellan t  a  very genera l quest ion  

to gauge h is responsiveness, noth ing in  the record indica tes tha t  h is medica l 

t rea tmen t  depended on  the informa t ion  tha t  Appellan t  had “shot  tha t  bitch .” 

Tha t  comment  was not  even  responsive to the doctor ‟s quest ion , which  was 

a long the lines of “what  happened,” or  “how are you?”  (Tr . 1657).  A 

responsive answer  would have been  someth ing like, “I‟ve been  shot .”  Thus, 

while Dr . Kane‟s quest ion  may have been  rout ine and par t  of h is t rea tment  of 

Appellan t , the informat ion  Appellan t  provided was not  necessary to tha t  

t rea tmen t  and was not  pr ivileged. 
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 Even  if Appellan t ‟s sta tement  was considered pr ivileged, it  was st ill 

admissible because Appellan t  waived the pr ivilege by asser t ing an  NGRI 

defense.  A defendant  tha t  in terposes an  NGRI defense waives the r igh t  to  

asser t  any cla im of pr ivilege.  S tate v. Carter, 641 S.W.2d 54, 57 (Mo.banc 

1982).  The waiver  of the physician -pa t ien t  pr ivilege tha t  occurs when a  

defendan t  places h is menta l condit ion  a t  issue is a  fu ll waiver .  S tate v. 

S k illicorn , 944 S.W.2d 877, 897 (Mo.banc 1997), overru led  on  other grounds , 

J oy v. Morrison , 254 S.W.3d 885, 889 (Mo.banc 2008).  The Cour t  has 

recognized a t  least  two reasons for  the fu ll waiver  pr inciple.  S killicorn , 944 

S.W.2d a t  897.  The fir st  is tha t  once informat ion  is disclosed in  any form, it  

is no longer  confident ia l and therefore no longer  pr ivileged.  Id .  Second, and 

more impor tan t , Missour i cour t s have made it  abidingly clear  tha t  a  pa t ien t  

should not  be a llowed to use the medica l pr ivilege st ra t egica lly to exclude 

unfavorable evidence while a t  the same t ime admit t ing favorable evidence.  

Id .  The fir st  ra t iona le applies to Appellan t ‟s case, since Appellan t ‟s 

sta tements to Dr . Kane were disclosed to numerous exper t s for  both  the Sta te 

and the defense.  (Tr . 1832, 2111, 2197-99, 2426).  The second ra t iona le 

refu tes Appellan t ‟s a rgument  abou t  the scope of the waiver  doct r ine. 

 Appellan t  cites th is Cour t ‟s opin ion  in  S tate v. J ohnson , where the 

Cour t  sta ted, “„when a  par ty once places the quest ion  of h is menta l condit ion  

in  issue he thereby waives the physician -pa t ien t  pr ivilege to exclude 
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t est imony of any doctor s w h o h ave  e xam in e d h im  for th at pu rpose .‟”  

S tate v. J ohnson , 968 S.W.2d 123, 131 (Mo.banc 1998) (quot ing Carter, 641 

S.W.2d a t  57) (emphasis added).  Appellan t  cla ims tha t  the emphasized 

por t ion  of tha t  sta tement  shows tha t  the waiver  on ly applies to p hysicians 

who examine a  defendant  for  the purpose of determining whether  they have a  

menta l disease or  defect  excluding r esponsibilit y.  Bu t  the phrase tha t  

Appellan t  relies on  was made in  the con text  of a t tempts by defendan ts to 

exclude t est imony by exper t s  who had eva lua ted the defendant  and reached 

opin ions cont ra ry to the defense theory.  J ohnson , 968 S.W.2d a t  131; Carter, 

641 S.W.2d a t  57.  As the Cour t  noted, a  defendan t  cannot  ca ll as witnesses 

only those doctors whom he desires to ca ll, and then  invoke pr ivilege to 

exclude the test imony of other  doctors who examined h im for  the same 

condit ion .  Id .  Appellan t ‟s suggested reading of the cases to crea te a  nar row 

waiver  doct r ine is a t  odds with  the pr inciple of nar rowly const ru ing sta tu tory 

pr ivileges and is a lso inconsisten t  with  th is Cour t ‟s pr ior  opin ions finding 

tha t  a  waiver  of the physician -pa t ien t  pr ivilege is a  complete waiver . 

 Both  of Appellan t ‟s counsels test ified tha t  Dr . Kane‟s test imony was 

consisten t  with  the defense tha t  Appellan t  h ad a  delusiona l disorder .  

(PCRTr . 427, 551).  Counsel is not  ineffect ive for  fa iling to object  to evidence 
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tha t  will promote the defense theory.  S tate v. Basile, 942 S.W.2d 342, 356 

(Mo.banc 1997). 

 Appellan t  a lso cannot  show tha t  he was prejudiced by admission  of the 

evidence.  The sta tements made to Dr . Kane were cumula t ive  to simila r  

sta tements admit ted in to evidence, where Appellan t  used crude language 

about  or  towards Mary, and where he t a lked about  having shot  her .  (Tr . 

1160-61, 1409, 2830).  Fur thermore, the evidence of Appellan t ‟s gu ilt  was 

overwhelming, as was the evidence suppor t ing the jury‟s finding tha t  the 

mit iga t ing circumstances did not  ou tweigh  the aggrava t ing circumstances.  

Given  a ll of the evidence presented in  the guilt  and pena lty phases, Appellan t  

cannot  show a  reasonable probability of a  differen t  ou tcome had Dr . Kane‟s 

test imony not  come in to evidence.  Zink , 278 S.W.3d a t  176. 
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II. 

Failu re  to  ca ll EMT in  pe n alty  ph ase . 

 Appellan t  cla ims an  evident ia ry hear ing should have been  held on  h i s 

cla im tha t  t r ia l counsel was ineffect ive for  fa iling to ca ll an  EMT whose 

test imony wou ld have rebut t ed the Sta t e‟s evidence tha t  Appellan t  lacked 

remorse.  But  the EMT‟s test imony wou ld not  have overcome Appellan t ‟s 

numerous other  sta t ements tha t  demonst ra ted a  lack of remorse. 

A. Un de rly in g  Facts . 

 The amended mot ion  a lleged the following.  Tha t  counsel fa iled to 

adequately invest iga te and presen t  evidence in  the pena lty phase of the t r ia l 

from Aust in  Worchester , an  ambulance a t tendant  employed by the Clayton  

Fire Depar tment  who worked on  Appellan t  a fter  he was shot .  (PCRL.F. 396-

97, 405).  Tha t  a  let t er  wr it ten  by an  assistan t  prosecutor  in  1994 was in  

Appellan t ‟s t r ia l file and memor ia lized informat ion  provided by Worchester .  

(PCRL.F . 405).  The let ter  advised tha t  when Worchester  asked Appellan t  if 

he could hear  h im, Appellan t  replied, “I‟m sor ry.”  (PCRL.F. 406).  Appellan t  

sa id tha t  a  couple of t imes and then  sta t ed, “I don‟t  want  to die.”  (PCRL.F . 

406).  Appellan t  did not  make any other  sta t ements and dr ifted in  and out  of 

consciousness while being t aken  to the hospita l.  (PCRL.F. 406).  Tha t  

Worchester ‟s test imony would have provided mit iga t ing evidence by showing 
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tha t  Appellan t  felt  sor row for  h is act ions.  (PCRL.F. 406-07).  Tha t  evidence 

of Appellan t  dr ift ing in  and out  of consciousness would have lessened the 

prejudicia l na ture of h is sta t ement s to Dr . Ka ne in  the emergency room.  

(PCRL.F . 406-07). 

 The mot ion  cour t  rejected the cla im  without  a  hear ing, finding tha t  

Worchester  could not  offer  any test imony tha t  would withst and a  hearsay 

object ion .  (PCRL.F. 727).  The cour t  found tha t  Appellan t ‟s sta tements did 

not  meet  any except ion  to the hear say doct r ine and would have been  

inadmissible.  (PCRL.F. 727). 

B. An alys is . 

 In  response to the mot ion  cour t ‟s finding tha t  Worchester ‟s test imony 

would have been  inadmissible, Appellan t  a rgues tha t  it  would have met  the 

requirements for  the dying decla ra t ion  except ion  to the hea rsay ru le.  But  

Appellan t  never  cla imed in  the amended 29.15 mot ion  tha t  Appellan t ‟s 

sta tements qua lified as dying decla ra t ions, nor  did he offer  any other  theory 

under  wh ich  the test imony would have been  admissible.  (PCRL.F. 405-07, 

491-92).  An a rgument  not  ra ised in  a  29.15 mot ion  is waived and cannot  be 

brought  for  the fir st  t ime on  appea l.  S tate v. Clay, 975 S.W.2d 121, 142 

(Mo.banc 1998). 
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 And Appellan t  cannot  demonst ra te prejudice in  any event  from the 

fa ilure to ca ll Worchester .  The sta tement  tha t  Appellan t  made, “I‟m sor ry,” is 

vague.  While it  wou ld suppor t  an  inference of remorse, tha t  is not  the only 

inference tha t  could be drawn from the sta tement .  Appellan t  might  have 

been  sor ry about  some of h is act ions, like shoot ing a  ba iliff, bu t  not  sor ry tha t  

he had shot  Mary and the lawyers .  He might  have been  apologizing to the 

EMT for  causing h im inconvenience.  The vague sta tement  about  being sor ry 

can‟t  reasonably be sa id to come close to equa lling, much less ou tweighing, 

the mult iple st a tements by Appellan t  indica t ing tha t  he had no remorse 

about  killing Mary.  (Tr . 1409, 1658, 2830).  And it ‟s hard to imagine tha t  the 

jury would have given  credence to an  a rgument  tha t  Appellan t  did show 

remorse a fter  t he defense had presented Dr . Shopper‟s test imony in  the gu ilt  

phase tha t  Appellan t ‟s lack of remorse demonst ra ted tha t  he did not  

apprecia t e the wrongfulness of h is conduct .  (Tr . 2000-01).   

 Given  the extensive evidence suppor t ing the jury‟s determina t ion  tha t  

the mit iga t ing circumstances did not  ou tweigh  the aggrava t ing 

circumstances, a  reasonable probabilit y does not  exist  tha t  the outcome of the 

pena lty phase would have been  differen t  had Worchester  been  ca lled to 

test ify.  Zink , 278 S.W.3d a t  176. 
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III. 

Failu re  to  obta in  n e w  P ET/CT scan s . 

 Appellan t  cla ims tha t  the mot ion  cour t  should have held an  evident ia ry 

hear ing on  h is cla im tha t  t r ia l counsel was ineffect ive for  fa iling to obta in  

cur ren t  CT and PET scans and have an  exper t  t est ify about  those scan s.  

Appellan t  cla ims tha t  the scans would have est ablished tha t  he was 

incompetent  to proceed, and would have provided an  a lterna t ive explana t ion  

for  h is post -shoot ing behavior  and comments by showing tha t  the bra in  

in jur ies a ffected h is decision  making and impulse cont rol.  But  Appellan t  

fa iled to plead facts demonst r a t ing tha t  any informat ion  obta ined from 

addit iona l scans would have led the cour t  to conclude tha t  he su ffered from a  

menta l disease or  defect  tha t  left  h im unable to under stand the proceedings 

aga inst  h im or  to assist  in  h is defense.  And the r ecord r efu tes the cla im tha t  

addit iona l scans would have changed the jury‟s sen tencing r ecommendat ion , 

since the aggrava t ing circumstances grea t ly outweighed any mit iga t ing effect  

tha t  the scans may have had. 

A. Un de rly in g  Facts . 

 The amended mot ion  a lleged the following.  Tha t  the only scans of 

Appellan t ‟s bra in  ava ilable to defense counsel were CT scans per formed a t  

Barnes Hospita l in  1992, shor t ly a fter  he was shot .  (PCRL.F. 266).  Counsel 
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reta ined Dr . Paul Kaufmann  and ordered neuropsychologica l test ing for  

Appellan t  in  2006.  (PCRL.F. 266).  Dr . Kaufmann‟s repor t  from tha t  test ing 

sta ted tha t  Appellan t ‟s “execut ive funct ions” were inconsist en t , with  

weaknesses in  divided a t ten t ion , set -sh ift ing skills, and concent ra t ion .  

(PCRL.F . 266-67).  Dr . Kaufmann a lso concluded tha t  Appellan t ‟s impulsivity 

and cogn it ive r igidity were likely exacerba ted by the gu nshot  wounds to the 

head.  (PCRL.F. 267).  Dr . Kaufmann told counsel tha t  a  more recent  bra in  

scan  could reflect  possible a reas of bra in  damage not  clear ly reflected in  the 

1992 CT scans.  (PCRL.F. 267).   

 Counsel was aware before t r ia l tha t  any abnormality detect ed by PET 

or  CT scans would be usefu l a t  the competency hear ing and a t  the pena lty 

phase.  (PCRL.F. 268).  Confirmat ion  of an  actua l physica l abnormality would 

expla in  Appellan t ‟s inabilit y to make appropr ia te decisions and h is ir ra t iona l 

behavior s and sta tements a fter  the shoot ings, would demonst ra te the effect  of 

the physica l dysfunct ion  on  Appellan t ‟s impulse cont rol and judgment , and 

would ident ify to the jury the ana tomica l scope and specific a reas of the bra in  

tha t  were compromised.  (PCRL.F. 268). 

 An exper t  like Dr . J ames Mer ikangas, a  medica l doctor  whose work 

includes the in t erpreta t ion  of  PET and CT scans, would have test ified a t  the 

competency hea r ing and a t  t r ia l t ha t  the scans would have shown abnormal 

metabolism levels in  the fron ta l lobes of the bra in , meaning tha t  Appellan t  
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had funct ioning deficit s  a ffect ing h is ability to inh ibit  impulses and cont rol 

h is impu lses.  (PCRL.F. 271).  Dr . Mer ikangas would a lso have test ified tha t  

the scans would have shown tha t  t here were numerous deficit s in  other  a reas 

of the bra in  tha t  a ffect  memory and behavior .  (PCRL.F. 271).  The mot ion  

included a  footnote indica t ing tha t  those a llega t ions were based on  a  good 

fa ith  belief as to what  a  PET scan  and more recent  CT scan  would show.  

(PCRL.F . 270 n .1).   

 The 1992 CT scans were not  displayed to the jury and no picture of 

Appellan t ‟s bra in  was provided to the ju ry.  (PCRL.F. 271).  The mot ion  

summar ized test imony tha t  was presented about  Appellan t ‟s bra in  damage, 

bu t  a lleged tha t  the jury did not  receive specific in forma t ion  regarding the 

par t s of Appellan t ‟s bra in  tha t  were damaged and the impact  of tha t  damage 

on  h is behavior , impulse cont rol, judgment , and ability to u nderstand and 

comprehend.  (PCRL.F. 272-75).  The mot ion  a lleged tha t  evidence would 

have been  mit iga t ing by it self and would have rebut ted the Sta te‟s evidence 

of Appellan t ‟s behavior  a fter  the shoot ing.  (PCRL.F. 276).  

 Even  though the cour t  denied an  evident ia ry hear ing on  the cla im, 

Appellan t  did present  test imony a t  the hear ing from two doctor s who 

examined the in jur ies to Appellan t ‟s bra in .  Neuropsychologist  Pau l 

Kaufmann was reta ined by t r ia l counsel to eva lua te Appellan t ‟s memory and 

how it  rela ted to h is competency to stand t r ia l.  (PCRTr . 24, 29).  He 
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eva lua ted Appellan t  in  2003 and 2006.  (PCRTr . 30-31).  The 2003 eva lua t ion  

led to a  finding tha t  Appellan t  had sust a ined bra in  damage a ffect ing some of 

h is “h igher  cor t ica l funct ions.”  (PCRTr . 32-33).  Dr . Kaufmann concluded 

tha t  Appellan t ‟s bra in  damage reduced h is “execut ive funct ioning” and 

resu lted in  cogn it ive r igidity and impulsiveness.  (PCRTr . 49).  He test ified 

tha t  those condit ions could cause Appellan t  to draw premature or  ear ly 

inferences abou t  socia l situa t ions tha t  a re inaccura te an d to respond 

impulsively.  (PCRTr . 52).  Dr . Kaufmann admit t ed on  cross-examina t ion  

tha t  h is test ing of Appellan t  demonst ra t ed improvement  over  test s conducted 

in  1993.  (PCRTr . 68-71, 89-92).  And he conceded tha t  h is test s of execut ive 

funct ioning did not  provide any insight  to the level of Appellan t ‟s execut ive 

funct ioning before he was shot .  (PCRTr . 92-93).  Dr . Kaufmann a lso 

admit ted tha t  he had concluded tha t  Appellan t ‟s bra in  damage did not  impair  

h is ability to understand the na ture or  the purpose of the proceedings aga inst  

h im.  (PCRTr . 80-81). 

 Psychia t r ist  Bruce Harry per formed a  cour t -ordered competency 

eva lua t ion  of Appellan t  in  1994.  (PCRTr . 212, 217-19).  Dr . Harry per formed 

a  second competency eva lua t ion  in  2003 a t  the r equest  of defense counsel.  

(PCRTr . 219-20).  Dr . Harry t est ified a t  the 2005 competency hear ing, and 

reviewed CT scans of Appellan t ‟s bra in  t aken  before and a fter  t he post -

shoot ing surgery.  (PCRTr . 222).  Dr . Harry test ified tha t  Appellan t  suffered 
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damage to the fronta l lobe of the bra in , which  is involved in  execut ive 

decision  making.  (PCRTr . 244).  He test ified tha t  a  damaged fronta l lobe 

would lead to impulsivity.  (PCRTr . 245).   

Dr . Harry noted on  cross-examina t ion  tha t  he had test ified on  four  

pr ior  occasions, including competency hear ings in  1994, 2000, and 2005 , and 

a t  the pena lty phase of Appellan t ‟s fir st  t r ia l.  (PCRTr . 251).  Dr . Harry sa id 

tha t  he noted improvement  in  Appellan t ‟s cognit ive deficit s between h is fir st  

examina t ion  of Appellan t  in  1994 and h is second eva lua t ion  in  2003.  

(PCRTr . 253).  Dr . Harr y a lso test ified tha t  determining the effects of a  bra in  

in jury requires examining the in ju red person , collect ing in format ion , and 

linking it  together , and tha t  a  CT scan  a lone does not  p ermit  tha t  

determina t ion .  (PCRTr . 256).  Harry acknowledged giving t est imony to tha t  

effect  a t  Appellan t ‟s fir st  t r ia l.  (PCRTr . 257).   

In  denying the cla im, the mot ion  cour t  found tha t  the record conta ined 

ample evidence of the bra in  in jur ies suffered by Appellan t .  (PCRL.F . 721).  

The cour t  a lso found tha t  the record conta ined the test imony of menta l hea lth  

examiner s who noted improvement  over  the year s in  many of App ellan t ‟s 

bra in  funct ions.  (PCRL.F. 721).  The cour t  a lso r eferenced Dr . Harry‟s 

test imony a t  Appellan t ‟s 2001 t r ia l tha t  the scans cannot  by themselves tell 

what  actua l effect  t he bra in  in jur ies have on  the pa t ien t , bu t  tha t  t hose 

effects must  be discovered by in terview and observa t ion .  (PCRL.F. 720, 721).  
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The cour t  concluded tha t  the scans would not  have any proba t ive va lue in  

any phase of the case, would be specula t ive, and would be cumula t ive to 

evidence a lready presented.  (PCRL.F. 721). 

B. An alys is . 

 Appellan t  fa iled to plead fact s showing tha t  he was en t it led to relief.  A 

new CT scan  or  a  PET scan  would have shown what  was a lready conceded 

and test ified to a t  t r ia l – tha t  Appellan t  had sust a ined significant  bra in  

damage a fter  being shot  in  the head. (PCRL.F. 272-74).  Bu t  as Dr . Harry 

test ified, a  scan  by it self is insufficien t  t o link the damage to par t icu la r  

effects on  a  person .  (PCRTr . 256).  Tha t  linkage requir es an  examina t ion  of 

the in jured person  in  conjunct ion  with  a  review of in format ion  from a  var iety 

of sources.  (PCRTr . 256).   

 Appellan t  wholly fa iled to plead facts showing how a  new CT scan  or  a  

PET scan  would have led the t r ia l cour t  to find h im incompetent  to proceed.  

A cr imina l defendan t  is competent  to stand t r ia l if he suffers from a  menta l 

disease or  defect  tha t  leaves h im unable to understand the proceedings 

aga inst  h im or  or  to assist  in  h is own defense.  § 552.020.1, RSMo 2000.  

Severa l exper t s who test ified for  both  the Sta te and the defense a t  

Appellan t ‟s competency hear ing diagnosed h im with  demen t ia  due to head 

t rauma.  (Comp.Tr . 97-98, 269-71, 367-69, 387, 408, 422-23, 513-14).  The 
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exper t s who opined tha t  Appellan t  was not  competent  to stand t r ia l based 

those opin ions on  the theory tha t  Appellan t ‟s lack of memory of the events 

sur rounding the cha rged cr ime left  h im unable to assist  in  h is defense.  

(Comp.Tr . 233, 237-40, 246-48, 271, 274-76, 371-72, 393-94, 411-12, 425, 537-

38, 541).  But  th is Cour t  has held tha t  amnesia  is not  a  bar  to the prosecut ion  

of an  otherwise competent  defendant .  Baum ruk  II , 85 S.W.3d a t  648; 

Baum ruk  III , 280 S.W.3d a t  608.  So to the exten t  tha t  addit iona l scans 

would have shed new ligh t  on  Appellan t ‟s memory loss, tha t  in format ion  

would not  have a ided h im. 

 And Appellan t  has not  pled facts showing how addit iona l scans wou ld 

have t ied the diagnosis of dement ia  to a  finding tha t  he was either  not  able to 

understand the proceedings aga inst  h im or  to assist  in  h is own defense.
5
  

While the mot ion  refers to impulse cont rol issues, Appellan t  poin ts to no 

specific behavior  tha t  he exhibited dur ing the course of the proceedings tha t  

in ter fered with  h is ability to stand t r ia l.  The t r ia l cou r t  based it s finding tha t  

Appellan t  was competent  to proceed in  par t  on  it s observa t ion  of Appellan t  

in teract ing with  h is lawyers and behaving appropr ia tely du r ing the two-day 

competency proceeding.  (L.F . 246).  Appellan t  pled no facts demonst ra t ing a  

                                         
5
  The scans a re not  admissible for  the pu rpose of determining the 

existence of a  menta l disorder .  Zink , 278 S.W.3d a t  180.   
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reasonable probability of a  differen t  resu lt  had addit iona l scans been  

obta ined and u t ilized dur ing the competency proceedings.  

 And the r ecord r efu tes the cla im tha t  obta in ing and u t ilizing addit iona l 

scans in  the pena lty phase of the t r ia l would have led the ju ry t o retu rn  a  

verdict  of life impr isonment .  It  is not  enough for  Appellan t  t o show tha t  

counsel‟s a lleged er rors had some conceivable effect  on  the outcoe of the 

proceeding.  Zink , 278 S.W.3d a t  181.  He must  instead show tha t , bu t  for  

counsel‟s ineffect ive per formance, there is a  reasonable probability tha t  the 

jury would have concluded a fter  ba lancing the aggrava t ing and mit iga t ing 

circumstances tha t  dea th  was not  warran ted.  Id .   

 Appellan t  pled only tha t  the addit iona l scans wou ld have provided an  

a lterna t ive explana t ion  for  h is behavior  a fter  the shoot ings, in  par t icu la r  h is 

assault s on  a  medica l assist an t  and a  caseworker  while in  ja il.  (PCRL.F. 

276).  In it ia lly it  must  be noted tha t  Appellan t  presented exper t  t est imony in  

the guilt  phase tha t  he suffered from a  delusiona l disorder  tha t  produced 

anger  and violen t  behavior , and tha t  h is delusions crea ted a  rage tha t  

clouded h is self-cont rol and caused h im to over react  to situa t ions where he 

felt  tha t  he had been  wronged.  (Tr . 1788, 1818, 1839, 1859-60, 1882-83).  

Tha t  exper t  t est imony referenced behavior  before the shoot ing as evidence of 

the presence of a  delusion .  (Tr . 1821).  Appellan t  elicited test imony tha t  h is 

bra in  in jur ies were not  the cause of those delusions because h is delusions 
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after  the shoot ing were of the same na ture as delusions tha t  were believed to 

exist  before the shoot ing.  (Tr . 1897-98).  It  is un likely tha t  t he jury would 

have been  recept ive to a  differen t  and somewhat  cont radictory theory in  the 

pena lty phase about  the causes for  Appellan t ‟s behavior . 

It  st retches credulity to believe tha t  those incidents so influenced the 

jury tha t  it  would not  have r eturned a  dea th  sen tence if it  had been  convinced 

tha t  they were the r esu lt  of Appellan t ‟s inabilit y to contol h imself due to h is 

bra in  in jur ies.  The jury found, beyond a  reasonable doubt , the exist ence of 

ten  aggrava t ing circumstances.  (L.F . 788).  The evidence showed tha t  

Appellan t  planned h is deadly a t t ack in  advance and t r aveled ha lfway across 

the count ry to car ry it  ou t .  By car rying out  tha t  a t tack in  a  public place, he 

put  severa l innocent  bystanders a t  r isk of dea th  or  ser ious physica l in jury.  

The test imony of the witnesses to the shoot ing demonst ra t ed tha t  he car r ied 

out  h is plan  in  a  ca lm and ca lcu la t ed manner .  Appellan t  received the dea th  

pena lty because of the sever ity of h is cr ime and not  because of h is act ions 

a fterwards.  Given  the overwh elming aggrava t ing factors, there is no 

reasonable probability tha t  t he omit ted evidence would have changed the 

jury‟s conclusion  as to punishment .  S ee id . a t  183. 
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IV. 

 

De n ia l of re qu e st to  obta in  n e w  CT an d P ET scan s .  

Appellan t  cla ims tha t  the mot ion  cour t  clear ly er red in  denying h is 

request  t o order  new CT and PET scans because those scans would have 

suppor ted the a llega t ion  in  the amended Rule 29.15 mot ion  tha t  counsel was 

ineffect ive for  fa iling to obta in  those scans.  But  the denia l of tha t  request  

was rendered moot  by the mot ion  cour t ‟s decision  to deny without  an  

evident ia ry hear ing the cla im tha t  counsel was ineffect ive for  fa iling to obta in  

such  scans. 

A. Un de rly in g  Facts . 

Postconvict ion  counsel filed mot ions asking the mot ion  cour t  to order  

the Depar tmen t  of Correct ions to t r anspor t  Appellan t  to Barnes Hospita l to 

obta in  CT and PET scans.  (PCRL.F. 25-48).  The mot ion  cour t  denied the 

request  and la ter  denied a  subsequ ent  mot ion  to reconsider .  (PCRL.F. 182, 

627-33, 636). 

B. An alys is . 

 Appellan t  a t tempted to obta in  CT and PET scans to suppor t  h is cla im 

tha t  counsel was ineffect ive for  fa iling to obta in  such  scans for  use a t  t r ia l.  

Because the mot ion  cour t  den ied tha t  cla im without  an  evident ia ry hear ing, 

the asser t ion  tha t  t he cour t  er red in  prohibit ing the scans is essent ia lly moot .  
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Respondent  has a rgued in  the previous poin t  why the mot ion  cour t  cor rect ly 

denied the cla im of ineffect ive assistance of counsel without  an  evident ia ry 

hear ing.  But  should th is Cour t  disagree with  those a rguments a nd r emand 

the cla im for  an  evident ia ry hear ing, it  would be appropr ia t e for  the mot ion  

cour t  to r evisit  the issue of order ing the scans requested by Appellan t .  
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V. 

Failu re  to  ca ll an  e xpe rt w itn e ss  to  u se  CT scan s  at tria l.  

Appellan t  cla ims tha t  t r ia l counsel was ineffect ive for  fa iling to ca ll an  

exper t  witness to use the CT scans of Appellan t  t aken  in  1992 to expla in  how 

the in jur ies to Appellan t ‟s bra in  a ffected h is decision -making abilit ies and 

impulse cont rol.  Bu t  counsel made a  st r a tegic decision  to not  present  the 

evidence, which  was cumula t ive and had limited mit iga t ion  va lue.  

A. Un de rly in g  Facts . 

 The amended mot ion  a lleged the following.  Tha t  counsel was 

ineffect ive for  fa iling to ca ll an  exper t , such  as Dr . Bruce Harry, to test ify 

about  the bra in  damage suffered by Appellan t  and to use the 1992 CT scans 

of Appellan t ‟s bra in  to illust r a te and expla in  tha t  damage and it s impact  on  

Appellan t ‟s behavior , impulse cont rol, and abilit y to process and cont rol h is 

emot ions.  (PCRL.F. 342).  Tha t  Dr . Har ry‟s test imony, a long with  the CT 

scans, was per suasive mit iga t ion  evidence tha t  a lso would have rebu t ted and 

expla ined the Sta te‟s evidence of Appellan t ‟s post -shoot ing behavior .  

(PCRL.F . 352). 

 Tr ia l co-counsel Rober t  Steele test ified a t  the Rule 29.15 evident ia ry 

hear ing tha t  he determined tha t  it  was not  necessary to present  evidence of 

the CT scans and the effect  on  Appella n t  of h is bra in  in jur ies.  (PCRTr . 537).  
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Steele test ified on  cross-examina t ion  tha t  he had severa l reasons for  deciding 

not  to present  the evidence.  (PCRTr . 556).  Steele sa id the fir st  considera t ion  

was tha t  the mit iga t ing va lue of evidence runs a long a  spect rum and there 

had a lready been  some test imony about  the effect s of t he shoot ing on  

Appellan t .  (PCRTr . 556-57).  Steele sa id tha t  h is second considera t ion  was 

how the jury would respond to tha t  evidence given  the circumstances under  

which  Appellan t  was in jured.  (PCRTr . 557).  Steele sa id he was wor r ied tha t  

the jury could const rue tha t  nega t ively.  (PCRTr . 557-58).  Steele sa id tha t  he 

and co-counsel David Kenyon did have discussions on  whether  to present  the 

evidence.  (PCRTr . 558). 

 Kenyon denied on  direct  examina t ion  having any st ra tegic r eason  for  

not  showing the CT scans to t he jury dur ing the t r ia l.  (PCRTr . 396).  Kenyon 

a lso denied having a  st ra tegic reason  for  not  present ing t est imony about  the 

damage to Appellan t ‟s fronta l lobe and the effect  of tha t  damage on  h is 

behavior .  (PCRTr . 397).  But  Kenyon admit ted on  cross-examina t ion  tha t  he 

and Steele discussed using Dr . Har ry and the CT scans, and tha t  a lthough 

they did not  a lways agree, the consensus was to not  use tha t  evidence.  

(PCRTr . 461).  Kenyon test ified tha t  he believed the evidence had minimal 

mit iga t ion  va lue, while Steele believed tha t  it  had no mit iga t ion  va lue. 

(PCRTr . 461).  Kenyon acknowledged tha t  the evidence might  have a ctua lly 

been  aggrava t ing.  (PCRTr . 462). 
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 Dr . Harry test ified tha t  he per formed competency eva lua t ions of 

Appellan t  in  1994 and 2003, and tha t  h is eva lua t ion  included a  review of CT 

scans of Appellan t ‟s bra in  taken  before and a fter  t he post -shoot ing su rgery.  

(PCRTr . 212, 217-22).  Dr . Harry t est ified tha t  t he CT scans showed tha t  

Appellan t  suffered damage pr imar ily in  the r igh t  par iet a l t empora l a rea , t he 

cerebellum, and the occipita l region .  (PCRTr . 225).  Dr . Harry test ified tha t  

the par ieta l lobe involves spa t ia l or ien ta t ion  and the ability to recognize the 

existence with in  one‟s self of physica l and menta l problems.  (PCRTr . 225-26).  

The tempora l lobe is the place where memory is encoded in to the bra in .  

(PCRTr . 226).  The occipita l lobe is where vision  is processed.  (PCRTr . 227).  

The cerebellum involves coordina t ion  and motor  abilit y.  (PCRTr . 228).  Dr . 

Harry a lso test ified tha t  Appellan t  suffered damage to the fronta l lobes of the 

bra in , which  is involved in  execut ive decision  making funct ions.  (PCRTr . 

241, 244).  He sa id tha t  damage to the fronta l lobes  can  lead to impulsivity.  

(PCRTr . 245).  Dr . Harry‟s t est imony included a  review of the CT sca ns t aken  

in  1992, and he sa id tha t  he would have given  the same test imony if 

contacted by defense counsel in  2006 or  2007.  (PCRTr . 223-44, 249-50). 

 Dr . Harry test ified on  cross-examina t ion  tha t  he was aware tha t  

Appellan t  suffered h is head wounds a ft er  h e shot  a t  a  un iformed officer , 

causing other  officer s to shoot  h im.  (PCRTr . 250).  Dr . Harry a lso test ified 

tha t  Appellan t ‟s cognit ive deficit s had improved, dramat ica lly in  some areas, 
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between 1994 and 2003.  (PCRTr . 253).  He noted tha t  while some par t s  of 

the bra in  were dead, it  was possible tha t  hea lth ier  par t s of the bra in  took 

over  the funct ions previously per for med by the damaged a reas.  (PCRTr . 

254).  Dr . Harry a lso acknowledged tha t  there a re th ings tha t  even  a  CT will 

not  show, and tha t  he actua lly has to rely on  the surgeon‟s r epor t .  (PCRTr . 

255-56).  Dr . Harry fur ther  noted tha t  he cannot  poin t  to a  CT and say tha t  

damage to a  par t icu la r  a rea  of the bra in  is going to have an  effect  on  the 

in jured person .  (PCRTr . 256).  Making tha t  connect ion  would require an  

examina t ion  of the in jured person  a long with  a  r eview of va r iou s sources of 

in format ion .  (PCRTr . 256).  Dr . Harry noted tha t  he test ified to tha t  effect  in  

Appellan t ‟s 2001 t r ia l.  (PCRTr . 257).  Dr . Harry fur ther  acknowledged tha t  

he used the CT scans while t est ifying in  the pena lty phase of the 2001 t r ia l, 

and tha t  Appellan t  r eceived a  dea th  sen tence.  (PCRTr . 257, 260-62). 

 In  denying the cla im, the mot ion  cour t  found tha t  a  number  of medica l 

exper t s t est ified dur ing t r ia l about  the bra in  in jur ies Appellan t  suffered in  

h is shootout  with  the police, and tha t  in t roduct ion  of the CT scans would not  

have a lt ered the outcome of the pena lty phase.  (PCRL.F. 747).  The cour t  

noted tha t  evidence of the CT scans and test imony about  Appellan t ‟s  bra in  

in jury were in t roducted in  the pena lty phase of the 2001 t r ia l, which  resu lted 

in  a  dea th  sen tence.  (PCRL.F. 747).  The cour t  a lso found tha t  counsel had 

discussed present ing the evidence but  decided tha t  it  would not  mit iga te 
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punishment  since Appellan t  was shot  in  the head only a fter  fir in g on  a  

uniformed officer .  (PCRL.F. 747).  The cour t  found tha t  the act  leading to the 

in jury was more aggrava t ing than  any mit iga t ion  va lue, and tha t  counsel 

thus made a  reasonable st r a tegic decision .  (PCRL.F. 747-48). 

B. An alys is . 

 While Poin t  III posit s tha t  t he 1992 CT scans were insufficien t  to help 

the jury underst and how Appellan t  was a ffected by h is bra in  in jur ies, th is 

poin t  con tends tha t  those scans were essent ia l t o expla in ing h is post -shoot ing 

behavior s.  Regardless, Appellan t  is not  en t it led to relief because the record 

shows tha t  counsel made a  st ra tegic decision  to not  present  the evidence, and 

tha t  the addit iona l evidence would have been  cumula t ive to other  evidence 

presented a t  t r ia l demonst ra t ing tha t  Appellan t  susta ined bra in  in jur ies 

when he was shot .  Forrest v. S tate, 290 S.W.3d 704, 710 (Mo.banc 2009). 

 Appellan t  a lso fa iled to prove tha t  the mit iga t ing va lue of the evidence 

was of such  a  character  tha t  it  might  serve as the basis for  a  sen ten ce less 

than  dea th .  Zink , 278 S.W.3d a t  181.  Dr . Harry‟s test imony a t  the 

evident ia ry hear ing established on ly tha t  damage to the fron ta l lobes of the 

bra in  can  a ffect  decision  making and resu lt  in  impulsivity.  (PCRTr . 244-45).  

He never  specifica lly linked Appellan t ‟s bra in  in jur ies to any par t icu la r  

behavior  by Appellan t .  And he test ified tha t  such  a  linkage could not  be 
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made on  the basis of CT scans a lone.  (PCRTr . 256).  The lack of such  a  

connect ion  makes even  more likely the concern  expressed by counsel tha t  the 

aggrava t ing impact  of the circumstances under  which  Appellan t  suffered h is 

in jur ies would outweigh  any poten t ia l mit iga t ing va lue.   

 Counsels‟ determina t ion  tha t  the mit iga t ion  va lue of the evidence was 

minina l is suppor ted by the fact  tha t  it  would on ly have been  offered to 

provide an  a lterna t ive explana t ion  for  Appellan t ‟s behavior  a fter  the 

shoot ings.  In it ia lly it  must  be noted tha t  Appellan t  presented exper t  

t est imony in  the guilt  phase tha t  he suffered from a  delusiona l disorder  tha t  

produced anger  and violen t  behavior , and tha t  h is delusions crea ted a  rage 

tha t  clouded h is self-cont rol and caused h im to over react  to situa t ions wher e 

he felt  tha t  he had been  wronged.  (Tr . 1788, 1818, 1839, 1859-60, 1882-83).  

Tha t  exper t  t est imony referenced behavior  before the shoot ing as evidence of 

the presence of a  delusion .  (Tr . 1821).  Appellan t  elicited test imony tha t  h is 

bra in  in jur ies were not  the cause of those delusions because h is delusions 

a fter  the shoot ing were of the same na ture as delusions tha t  were believed to 

exist  before the shoot ing.  (Tr . 1897-98).  It  is un likely tha t  t he jury would 

have been  recept ive to a  differen t  and somewhat  cont radictory theory in  the 

pena lty phase about  the causes for  Appellan t ‟s behavior .  

It  st retches credulity to believe tha t  h is post -shoot ing behavior  would 

have so influenced the jury tha t  it  would not  have retu rned a  dea th  sen tence 
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had it  been  convinced tha t  behavior  was the resu lt  of Appellan t ‟s inability to 

cont rol h imself due to h is bra in  in jur ies.  The jury found, beyond a  reasonable 

doubt , t he existence of ten  aggrava t ing circumstances.  (L.F . 788).  The 

evidence showed tha t  Appellan t  planned h is deadly a t tack in  advance and 

t raveled ha lfway across the count ry to car ry it  ou t .  By car rying out  tha t  

a t tack in  a  public place, he put  severa l innocent  bystanders a t  r isk of dea th  

or  ser ious physica l in jury.  The test imony of the witnesses to the shoot ing 

demonst r a ted tha t  he car r ied out  h is plan  in  a  ca lm and ca lcu la ted manner .  

Appellan t  received the dea th  pena lty because of the sever ity of h is cr ime and 

not  because of h is act ions a ft erwards.  Given  the overwhelming aggrava t ing 

factors, t here is no r easonable probabilit y tha t  the omit ted evidence would 

have changed the ju ry‟s conclusion  as to punishment .  S ee id . a t  183. 
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VI. 

 

Failu re  to  pre se n t  e v ide n ce  on  th e  im pact o f “life  s tre ssors .” 

 Appellan t  cla ims tha t  the mot ion  cour t  should have held an  evident ia ry 

hear ing on  h is cla im tha t  t r ia l counsel was ineffect ive for  fa iling to ca ll an  

exper t  to test ify in  the pena lty phase about  the impact  on  Appellan t  of 

var ious “life st r essors,” including h is divorce, the dea th  of h is mother , and h is 

reloca t ion  to begin  a  new job.  But  Appellan t ‟s pleadings show tha t  counsel 

considered present ing tha t  evidence bu t  decided ins tead to pursue an  NGRI 

defense, and the jury heard substan t ia l evidence of the st resses in  

Appellan t ‟s life pr ior  to the shoot ings. 

A. Un de rly in g  Facts . 

 The amended mot ion  a lleged the following.  Tha t  due to the causa l 

connect ion  of the divorce to the shoot ings, reasonably competent  counsel 

would have invest iga ted the circumstances of the divorce and confer red with  

an  exper t  regarding the st ress of the divorce and other  st ressors present  in  

Appellan t ‟s life a t  t he t ime of the cr ime.  (PCRL.F. 359).  Tha t  counsel sta ted 

a t  the 2005 competency hear ing tha t  the t r ia l t eam had discussed ca lling a  

pena lty phase exper t  regarding the impact  of divorce on  people, a nd in  the 

process of a t tempt ing to loca te such  an  exper t  was refer r ed to Dr . Moisy 

Shopper .  (PCRL.F. 359).  Tha t  Dr . Shopper  eventua lly informed counsel tha t  
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Appellan t  had an  ava ilable NGRI defense based on  delusiona l disorder  and 

tha t  counsel did not  thereaft er  seek an  exper t  to test ify a t  pena lty phase on  

how the st ressors in  Appellan t ‟s life a ffected h is menta l hea lth  dur ing the 

t ime per iod leading up to the shoot ing.  (PCRL.F . 359-60). 

 The amended mot ion  went  on  to a llege tha t  an  exper t  like Dr . William 

Logan would have t est ified tha t  a  confluence of events in  Appellan t ‟s life 

would have been  psychologica lly overwhelming even  for  an  ordinary person .  

(PCRL.F . 376).  The building up of those t raumas (loss of wife, loss of home, 

loss of money, loss of job, loss of fr iends and connect ions with  the St . Louis 

a rea) was more than  Appellan t ‟s psychologica l st ructu res could handle.  

(PCRL.F . 376).  Dr . Logan‟s test imony would have shown the jury tha t  the 

building up of psychologica l t rauma led to Appellan t ‟s violen t  act s, and there 

was a  reasonable probabilit y tha t  the ju ry would not  have r eturned a  dea th  

verdict  had it  considered tha t  evidence.  (PCRL.F . 383). 

 In  denying the cla im without  an  evident ia ry hear ing, the mot ion  cour t  

noted tha t  Drs. E lizabeth  Net t les and Moisy Shopper  test ified in  the guilt  

phase to their  opin ions regarding how the divorce proceeding and other  

st ressors in  Appellan t ‟s life r ela ted to h is menta l sta te a t  the t ime of the 

homicide.  (PCRL.F. 724).  The cour t  a lso noted tha t  defense cou nsel cross-

examined Sta t e‟s exper t s Drs. J erome Peters and J ohn  Rabun about  
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Appellan t ‟s angers and emot ions resu lt ing from  the divorce proceedings.  

(PCRL.F . 724). 

 The cour t  fur ther  noted tha t  the pena lty phase reflected counsel‟s 

st ra tegy to humanize Appellan t  by showing tha t  Appellan t  had a  peacefu l 

and product ive life pr ior  to the shoot ings.  (PCRL.F. 725).  The cour t  found 

tha t  counsel u t ilized the test imony of the guilt  phase exper t s regarding the 

st ress in  Appellan t ‟s life a round the t ime of the cr im e to illu st ra te how his 

behavior  dur ing the cr ime was uncharacter ist ic and in  cont r ast  to the rest  of 

h is life.  (PCRL.F. 725).  The cour t  found tha t  counsel‟s fa ilure to present  

cumula t ive evidence was not  object ively unr easonable or  prejudicia l.  

(PCRL.F . 725). 

B. An alys is . 

 Appellan t  fa iled to plead fact s showing tha t  he was en t it led to relief.  

The choice of witnesses is ordinar ily a  mat ter  of t r ia l st ra tegy and will not  

suppor t  a  cla im of ineffect ive assistance of counsel.  S trong v. S tate, 263 

S.W.3d 636, 652 (Mo.banc 2008).  The amended 29.15 mot ion  shows tha t  

counsel made a  st ra tegic decision .  The mot ion  a lleges tha t  counsel had 

discussed ca lling a  pena lty phase exper t  regarding the impact  of divorce on  

people, and in  the process of a t tempt ing to loca te such  an  exper t  was refer red 

to Dr . Moisy Shopper , whose examina t ion  of Appellan t  convinced counsel to 
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instead pursue an  NGRI defense.  (PCRL.F. 359-60).  “Where counsel has 

invest iga ted possible st ra tegies, cour t s should ra rely second -guess counsel‟s 

actua l choices.”  Middleton  v. S tate, 103 S.W.3d 726, 736 (Mo.banc 2003). 

 In  presen t ing tha t  NGRI defense in  the gu ilt  phase, counsel adduced 

evidence from Dr . Shopper  and from Dr . Elizabeth  Net t les tha t  Appellan t  

suffered from a  delusiona l disorder  tha t  crea ted beliefs tha t  the system was 

r igged aga inst  h im, tha t  he would therefore lose h is house in  the divorce, and 

tha t  he was just ified in  taking act ion  to prevent  tha t  from happening.  (Tr . 

1788, 1813, 1818, 1897, 1949, 1961-62, 1964-66).  The jury thus heard tha t  

those st r essor s in  Appellan t ‟s life were t ied to the shoot ings.  The jury was 

a lso aware from tha t  test im ony and from other  evidence tha t  Appellan t  was 

dea ling with  the prospect  of losing h is home, with  a  change of jobs tha t  

required moving from St . Louis to Sea t t le, and with  the need to care for  h is 

elder ly mother  who eventua lly passed away.  (Tr . 1121-22, 1221-23, 1897, 

2050, 2932-37).  The jury could have considered those a s mit iga t ing factors 

without  the presenta t ion  of addit iona l exper t  t est imony.   

 F ina lly, the overwhelming na ture of the aggrava t ing evidence aga inst  

Appellan t , as set  for th  in  previous poin t s, makes it  un likely tha t  present ing 

exper t  t est imony on  “life st ressors” would have changed the jury‟s sen tencing 

verdict .  Zink , 278 S.W.3d a t  183. 
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VII. 

 

Cla im  th at cou n se l in  1995 com pe te n cy proce e din gs  w e re  

in e ffe ctive  in  se e kin g to  h ave  ch arge s  d ism isse d.  

 Appellan t  cla ims tha t  an  evident ia ry hear ing should have been  held on  

h is cla im tha t  the a t torney who represented Appellan t  dur ing the per iod tha t  

he was decla red incompetent  to st and t r ia l was ineffect ive for  pursu ing a  wr it  

tha t  resu lted in  the dismissa l of the or igina l charges aga inst  Appellan t , tha t  

led in  turn  to the charges being refiled, to Appellan t  being decla red 

competen t  to st and t r ia l, and to h is being convicted and sen tenced to dea th .   

But  Appellan t  has not  sta ted a  cognizable cla im since he is not  cha llenging 

the fa irness of h is t r ia l.  And he has a lso not  a r t icu la ted a  proper  theory of 

prejudice since he was never  en t it led under  the law to remain  in  the custody 

of the Depar tment  of Menta l Hea lth  with  no possibilit y of being la ter  

decla red competent  and brought  to t r ia l. 

A. Un de rly in g  Facts . 

 The in it ia l cha rges aga inst  Appellan t  prompted a  hear ing in  J anua ry of 

1994 before the Circu it  Cour t  of Callaway County on  Appellan t ‟s competency 

to stand t r ia l.  Baum ruk  I , 964 S.W.2d a t  443-44.  The t r ia l cour t  found tha t  

Appellan t  suffered from organic per sona lity dement ia , which  rendered h im 

incompetent  to stand t r ia l.  Id . a t  444.  A second hear ing was held a  year -
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and-a-ha lf la ter  a fter  Appellan t  was re-eva lua ted under  sect ion  552.020.1, 

RSMo 1994.  Id .  The t r ia l cour t  found a t  tha t  hear ing tha t  not  on ly was 

Appellan t  incompetent  to st and t r ia l bu t  tha t  there was no substan t ia l 

possibility tha t  he would be menta lly fit  to proceed in  the fu ture.  Id .  Fu lton  

Sta te Hospita l in it ia ted a  guardianship act ion  under  Chapter  475, RSMo, 

tha t  was contested by Appellan t .  Id .  A jury unanimously found tha t  

Appellan t  did not  need a  guardian  or  conserva tor .  Id .   

 Following the guardianship proceedings, Appellan t  moved for  the t r ia l 

cour t  to dismiss the charges aga inst  h im.  Id .  The cour t  denied the mot ion .  

Id .  Appellan t  eventua lly pet it ioned th is Cour t  for  a  wr it  of mandamus 

order ing the t r ia l cour t  to dismiss the cr imina l charges and discharge h im 

from custody.  Id .  This Cour t  found tha t  sect ion  552.020.10(6), RSMo 

mandated tha t  cr imina l charges be dismissed when an  accused is found 

incompetent  to stand t r ia l with  no reasonable probability of being fit  to 

proceed in  the r easonably foreseeable fu ture, and when  the cour t  makes a  

finding on  whether  the accused is incapacita ted and should have a  guardian  

appoin ted.  Id . a t  447.  The cour t  issued an  order  direct ing the t r ia l cour t  to 

dismiss the cr imina l charges then  pending aga inst  Appellan t .  Id .  

 The amended mot ion  a lleged tha t  counsel‟s act ions in  pu rsu ing 

dismissa l of the cha rges led to the charges being refiled, Appellan t  

subsequent ly being found competen t  to stand t r ia l, and u lt imately to a  
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convict ion  and sen tence of dea th .  (PCR L.F . 191-92).  The amended mot ion  

went  on  to a llege tha t  bu t  for  coun sel‟s act ions, Appellan t  would be confined 

in  the Depar tment  of Menta l Hea lth .  (PCR L.F . 192). 

 In  denying the cla im without  an  evident ia ry hear ing, the mot ion  cour t  

noted th is Cour t ‟s opin ion  in  Baum ruk  I  and found tha t  the charges had to be 

dismissed under  the clear  mandate of sect ion  552.020.10, RSMo, regardless of 

the outcome of the guardianship proceedings or  the wishes of counsel.  (PCR 

L.F . 716).  The cour t  fur ther  noted th is Cour t ‟s opin ion  in  Baum ruk  II  where 

the Cour t  sta ted tha t  an  in it ia l finding of incompetency did not  bar  a  

subsequent  determina t ion  of competency to stand t r ia l, nor  did it  ba r  the 

prosecut ion  from refiling cha rges and prosecut ing the defendant .  (PCR L.F . 

717).  The mot ion  cour t  concluded tha t  r egardless of the act ions of defense 

counsel, the prosecu tor  was free to prosecute Appellan t  based on  h is 

improved menta l condit ion  and fitness to proceed.  (PCR L.F . 717).  The cour t  

a lso ru led tha t  Appellan t , a fter  twice being found fit  t o proceed, could not  

colla tera lly a t t ack the previous dismissa l of the charges.  (PCR L.F . 717).  

B. An alys is . 

 Appellan t  does not  sta te a  cognizable cla im.  Post -convict ion  relief for  

ineffect ive assistance of counsel is limited to er ror s tha t  prejudiced t he 

defendan t  by denying h im a  fa ir  t r ia l.  S trong, 263 S.W.3d a t  646.  
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Appellan t ‟s cla im does not  address the fa irness of the t r ia l t ha t  resu lted in  

the convict ion  tha t  he is seeking to vaca te.  Inst ead, he is cla iming tha t  t he 

t r ia l would not  have taken  p lace but  for  the act ions of counsel who 

represented h im in  separa te proceedings conducted more than  a  decade 

before tha t  t r ia l.  Appellan t  fa ils t o provide any au thor ity showing tha t  a  

Rule 29.15 mot ion  is the proper  veh icle to ra ise cla ims involving proceedings 

in  a  differen t  case before a  differen t  cour t . 

 Even  if t he cla im were cognizable, Appellan t  did not  plead facts 

showing tha t  he would be en t it led to relief.  His theory of prejudice is tha t  

bu t  for  counsel‟s act ions in  seeking to have the charges dismissed, those 

charges would have remained in  place, he would have r emained in  the 

custody of the Depar tment  of Menta l Hea lth , and he would never  have been  

t r ied, convicted, and sen tenced to dea th .  Tha t  theory flies in  the face of the 

prejudice standard a r t icu la t ed by the Supreme Cour t  in  S trick land .   

 In  determining whether  counsel‟s er rors resu lted in  prejudice to the 

defendan t , a  reviewing cour t  must  presume tha t  the judge acted according to 

the law.  S trick land , 466 U.S. a t  694.  As th is Cour t  noted in  Baum ruk  I , t he 

t r ia l cour t  was requ ired to dismiss the charges aga inst  Appellan t  and 

discharge h im once it  found h im  incompetent  to proceed and a  determina t ion  

was made on  whether  he required a  gua rdian .  Baum ruk  I , 964 S.W.2d a t  

447; § 552.020.10(6), RSMo 1994.  Appellan t ‟s cla im of prejudice requ ires a  
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determina t ion  tha t  the lower  cour t  wou ld have ignored it s sta tu tory duty and 

a llowed the charges to remain  in  place.  But  a  defendan t  seeking relief on  a  

cla im of ineffect ive assistance of counsel “has no en t it lemen t  to the luck of a  

lawless decisionmaker , even  if a  lawless decision  cannot  be r eviewed.”  

S trick land , 466 U.S. a t  694.  The Cour t  subsequent ly cited tha t  phrase in  

not ing tha t  a  prejudice ana lysis tha t  focuses solely on  a  diferen t  ou tcome is 

flawed because it  fa ils to consider  whether  the resu lt  of the proceeding was 

fundamenta lly unfa ir  or  unreliable.  Lockhart v. Fretwell, 506 U.S. 364, 369, 

370 (1993).   Unreliability or  unfa irness does not  resu lt  if the a lleged 

ineffect iveness of counsel does not  depr ive the defendant  of any substan t ive 

or  procedura l r igh t  t o which  the law ent it les h im.  Id . a t  372.  Appellan t  had 

no substan t ive or  procedura l r igh t  t o remain  in  the Depar tment  of Menta l 

Hea lth  following the determina t ions tha t  he was not  competent  to proceed 

and tha t  he did not  require a  guardian .  Vaca t ing Appellan t ‟s convict ion  and 

sen tence merely because counsel‟s act ions might  have resu lted in  a  differen t  

ou tcome would gran t  Appellan t  a  windfa ll tha t  he is not  en t it led to under  the 

law.  Id . a t  370. 

 Another  flaw in  Appellan t ‟s cla im is tha t  it  rest s on  the mist aken  

premise tha t  h is competency to st and t r ia l could not  have been  revisited had 

counsel not  sought  to have the charges dismissed.  As th is Cour t  has noted, 

the prohibit ion  aga inst  t rying a  per son  who is incompetent  due to a  menta l 
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disease or  defect  on ly last s a s long as the incapacity endures, and a  

determina t ion  of incompetency does not  bar  a  la ter  cla im tha t  the defendant  

is competent  to stand t r ia l.  Baum ruk  II , 85 S.W.3d a t  648, 649.  The sta tu te 

in  effect  a t  the t ime the charges were dismissed, as well as the version  

cur ren t ly in  effect , permit  the Sta t e to r a ise the issue of whether  a  person  

previously decla red incompetent  has rega ined the menta l fit ness to proceed.  

§§ 552.020.9, RSMo 1994; 552.020.10, RSMo 2000.  So even  if differen t  

ou tcome was the cor rect  standard of prejudice, Appellan t  cannot  show tha t  he 

never  would have stood t r ia l a nd been  convicted and sen tenced had coun sel 

not  succeeded in  get t ing the charges dismissed in  1998. 
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VIII. 

Failu re  to  se e k disqu alification  of th e  St. Lou is  Cou n ty  

P rose cu tin g  Attorn e y’s  Office .  

 Appellan t  cla ims tha t  an  evident ia ry hear ing should have been  held on  

h is cla im tha t  t r ia l counsel was ineffect ive for  fa iling to move to disqua lify 

the St . Louis County Prosecu t ing At torney‟s Office because there was an  

appearance of impropr iety in  tha t  office prosecut ing Appellan t  when one of 

the persons tha t  he shot  a t  was an  invest iga tor  with  the office.  But  the 

mot ion  cour t , which  a lso served as the t r ia l cour t , found tha t  no basis existed 

to disqua lify the prosecutor .   

A. Un de rly in g  Facts . 

 The amended mot ion  a lleged the following.  Tha t  the St . Louis Coun ty 

Prosecut ing At torney‟s Office prosecu ted the case aga inst  Appellan t  and 

decided t o seek the dea th  pena lty.  (PCRL.F. 199).  Tha t  one of the 

aggrava t ing cir cumstances pled and proven  to suppor t  the dea th  sen tence 

was tha t  Appellan t  commit ted the murder  of Mary Baumruk while engaged 

in  the a t tempted commission  of the unlawful homicide of J ames Har twick.  

(PCRL.F . 199-200).  Tha t  Har twick was an  invest iga tor  with  the St . Louis 

County P rosecu t ing At torney‟s Office and was working in  tha t  capacity when 

Appellan t  shot  a t  h im on  May 5, 1992.  (PCRL.F . 200).  Tha t  a fter  the 
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shoot ings, Har twick assisted in  making a  copy of a  tape seized from a  

cour t room recording machine and tha t  he collected taped copies of 911 ca lls 

to the Clayton  Police Depar tment  and a  typed synopsis of those ca lls. 

(PCRL.F . 200).  Tha t  Har twick‟s wife a t  the t ime of the shoot ing was 

employed as an  a t torney by the St . Louis Prosecu t ing At torney‟s Office and 

tha t  he spoke to her  and other  members of the office about  the shoot ings.  

(PCRL.F . 204).  Tha t  neither  Har twick nor  h is wife were screened from the 

case.  (PCRL.F . 204).  Tha t  Har twick provided in forma t ion  to the elected 

prosecutor  tha t  helped h im decide whether  to seek the dea th  pena lty.  

(PCRL.F . 205). 

 Tha t  Har twick‟s employment  a t  the St . Louis County Prosecutor ‟s 

Office prevented tha t  office from being object ive, conflict -free, and free of any 

bias when exercising it s discret ion  t o seek the dea th  pena lty.  (PCRL.F. 205).  

Tha t  the decision  to seek the dea th  pena lty in  th is case was a rbit ra ry because 

a  factor  in fluencing t ha t  decision  was tha t  one of the vict ims was an  agent  

and employee of the prosecutor ‟s office.  (PCRL.F . 206).  Tha t  counsel‟s fa ilure 

to seek disqua lifica t ion  of the St . Louis Prosecut ing At torney‟s Office resu lt ed 

in  prejudice because there was a  reasona ble probability tha t  an  unbiased 

prosecutor  would not  have sought  the dea th  pena lty or  would have made a  

plea  offer , and because the prosecu tor  a t  t r ia l made improper  remarks tha t  

an  unbiased prosecu tor  would not  have.  (PCRL.F. 216). 
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 Appellan t  a lso filed a  mot ion  to disqua lify the St . Louis County 

Prosecut ing At torney‟s Office from represent ing the Sta te in  the Rule 29.15 

proceedings, based on  the a lleged con flict  involving Har twick.  (PCRL.F. 49-

131).  Har twick test ified a t  a  hear ing on  tha t  mot ion  tha t  he conducted no 

invest iga t ion  in to the shoot ings and was very cer t a in  tha t  h is then -wife, who 

was an  a t torney in  the prosecutor ‟s office, had noth ing to do with  the case.  

(9/21/09Tr . 48).  Har twick sa id tha t  he had no memory of picking up a  

casset te tape copy of the 911 ca lls and a  typed synopsis of those ca lls from the 

Clayton  Police Depar tment , bu t  tha t  he was cer t a in  he did since he signed a  

receipt  for  those items.  (9/21/09Tr . 48-49).  Har twick a lso acknowledged 

helping a  detect ive make a  copy of the t ape from the cour t room where t he 

murder  took place.  (9/21/09Tr . 50-51).  Har twick sa id one of the prosecutors 

had handed h im the tape and asked h im to make a  copy, and he believed tha t  

the request  was made because he just  happened to be wa lking by a t  the t ime.  

(9/21/09Tr . 61).  Har twick sa id tha t  he had noth ing to with  the invest iga t ion  

aside from dea ling with  those tapes.  (9/21/09Tr . 62-63). 

Har twick was in terviewed by a t torneys in  the office about  what  he saw 

and did on  the day of the shoot ings, and t est ified tha t  ou tside of tha t  

in terview, he did not  reca ll having any in -depth  discussions about  the 

shoot ings with  h is co-workers, includin g h is then -wife.  (9/21/09Tr . 36, 42, 

60).  Har twick sa id tha t  he had never  expressed an  opin ion  to the elected 
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prosecutor  on  whether  the dea th  pena lty should be sought  in  a  par t icu la r  

case and tha t  he did not  par t icipa te in  the decision  on  whether  to seek the 

dea th  pena lty in  Appellan t ‟s case.  (9/21/09Tr . 15, 65).  Har twick test ified 

tha t  both  he and h is former  wife h ad left  the prosecutor ‟s office severa l year s 

before Appellan t ‟s case fir st  went  to t r ia l in  2001.  (9/21/09Tr . 65-66). 

The cour t  en tered an  order  on  September  23, 2009, denying the mot ion  

to disqua lify a s un t imely and a lso on  the basis t ha t  Appellan t  had shown no 

conflict  and no prejudice.  (PCRL.F. 182).  On March  19, 2010, the cour t  

issued an  order  denying an  eviden t ia ry hear ing on  the cla im tha t  counsel was 

ineffect ive for  moving to disqua lify the prosecutor .  (PCRL.F. 199, 713). 

In  it s judgment  denying the cla im, the cour t  found tha t  the evidence 

adduced a t  the September  21, 2009 hea r ing did not  show the existence of a  

conflict  of in terest  t o disqua lify the prosecutor .  (PCRL.F. 718).  The cour t  

found no evidence of a  persona l in t erest  by the prosecutor , no indica t ion  tha t  

Appellan t  was t rea t ed unfa ir ly, and no indica t ion  tha t  the prosecutor  

conducted h is role in  anyth ing but  a  fa ir  m anner .  (PCRL.F . 718).  The cour t  

noted tha t  Har twick was one of a t  least  n ine persons shot  or  shot  a t  by 

Appellan t , and t ha t  h is situa t ion  was one of ten  sta tu tory aggrava t ing 

circumstances found by the jury.  (PCRL.F. 718-19).  The cour t  found tha t  

Har twick was never  consulted in  the determina t ion  of the filing of the 

aggrava t ing cir cumstances.  (PCRL.F. 719). 
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The cour t  fur ther  found tha t  Har twick had left  the prosecu tor ‟s office 

before Appellan t ‟s fir st  t r ia l and tha t  he did not  have any meaningfu l 

par t icipa t ion  in  the invest iga t ion  or  prosecut ion  of Appellan t .  (PCRL.F. 719).  

The cour t  descr ibed Har twick‟s act ions in  receiving and copying tape 

recordings as “noth ing more than  cler ica l act s.”  (PCRL.F. 719).  The cour t  

concluded tha t  any object ion  or  cla im of conflict  on  the par t  of the 

prosecutor ‟s office would have been  denied, and counsel cannot  be ineffect ive 

for  fa iling to make a  mer it less mot ion  or  object ion .  (PCRL.F . 719). 

B. An alys is . 

 Although  the cour t  denied th is specific cla im withou t  an  evident ia ry 

hear ing, it  had previously heard test imony from Har twick on  the mot ion  to 

disqua lify the prosecutor ‟s office in  the postconvict ion  proceedings .  Tha t  

test imony refu ted the a llega t ion  tha t  a  conflict  existed and there was thus no 

need to have an  addit iona l hear ing on  the cla im, as the fa ilure to seek 

unwarranted relief does not  const itu te ineffect ive assistance of counsel.  S tate 

v. R edm on , 916 S.W.2d 787, 793 (Mo.banc 1996). 

 A mot ion  to disqua lify a  prosecutor  is addressed to the sound discret ion  

of the t r ia l cour t .  S tate v. N ewm an , 605 S.W.2d 781, 787 (Mo. 1980).  

Consequent ly, there has to be some indica t ion  tha t  the t r ia l cour t  wou ld have 

been  required to gran t  a  request  to disqua lify had counsel made such  a  
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motion .  Cole v. S tate, 2 S.W.3d 833, 835 (Mo.App.S.D. 1999).  A 

disqua lifica t ion  is on ly ca lled for  when a  prosecu tor  has a  persona l in terest  of 

such  a  na ture tha t  he might  be precluded from a ffording the defendant  the 

fa ir  t rea tment  to wh ich  he is en t it led.  Id .  A prosecutor ‟s rela t ionship with  a  

vict im does not  by it self require disqua lifica t ion .  S ee, e.g., N ewm an , 605 

S.W.2d a t  787 (prosecutor  served as pa llbearer  a t  murder  vict im‟s funera l, 

had represented vict im and h is family while in  pr iva te pract ice, and had 

socia lized and hunted with  vict im); Garton  v. S tate, 454 S.W.2d 522, 525 (Mo. 

1970) (prosecutor  in  bank robbery case had served as counsel for  bank, was a  

depositor  with  the bank, and a  per sona l fr iend and polit ica l a lly of the bank‟s 

execut ive vice president ). 

 The Western  Dist r ict  of the Cour t  of Appea ls found no disqua lifying  

persona l in terest  in  a  cla im very simila r  to the one a lleged her e.  The 

defendan t  in  Adkins v. S tate was charged with  second degree felony murder  

and second degree a ssault  for  a  drunk dr iving accident  where the two vict ims 

worked for  the sher iff‟s depar tment , the mother  of one of the vict ims worked 

as a  clerk for  a  judge and la ter  worked par t -t ime a t  the prosecutor ‟s office, 

and the sister  of tha t  vict im a lso worked a t  the cour thouse.  Adkins v. S tate, 

169 S.W.3d 916, 917 (Mo.App.W.D. 2005).  The defendant  a lleged tha t  the 

prosecutor  had a  persona l in terest  in  the case tha t  caused h im to refuse to 

offer  a  plea  barga in  and to persona lize h is closing a rgument .  Id . a t  920.  The 
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Western  Dist r ict  noted tha t  the mot ion  cour t  was a lso the t r ia l cour t  and was 

in  the best  posit ion  to assess whether  the prosecutor ‟s conduct  demon st ra t ed 

an  unfa ir  bias.  Id .  Because the mot ion  cour t  concluded tha t  the rela t ionship 

between the vict im‟s family and the prosecutor  provided no basis to disqua lify 

the prosector , a  mot ion  for  disqua lifica t ion  was unlikely to be gran ted, so tha t  

the fa ilu re to make the mot ion  did not  const itu te ineffect ive assistance of 

counsel.  Id .   

 The mot ion  cour t  in  th is case was a lso the t r ia l cour t .  The  mot ion  cour t  

found no evidence of a  persona l in t erest  by the prosecutor , no indica t ion  tha t  

Appellan t  was t rea t ed unfa ir ly, and no indica t ion  tha t  the prosecutor  

conducted h is role in  anyth ing but  a  fa ir  manner , and it  concluded tha t  a  

mot ion  to disqua lify the prosecutor  would have been  denied.  (PCRL.F. 718-

19).  Any mot ion  to disqua lify made by counsel would not  have been  granted 

and counsel was therefore not  ineffect ive in  fa iling to make such  a  mot ion .  

Id .  And noth ing in  the record or  the pleadings demonst ra tes tha t  the cour t  

would have abused it s discret ion  in  denying a  pre -t r ia l mot ion  to disqua lify. 

 The Western  Dist r ict  a lso concluded tha t  because the prosecutor ‟s 

familia r ity with  the vict ims did not  requ ire disqua lifica t ion , the fa ilure to 

move for  disqua lifica t ion  did not  r esu lt  in  prejudice.  Id . a t  921.  And the 

cour t  wen t  on  to find tha t  prejudice would not  lie even  if the prosecu tor  

should have been  disqua lified.  Id .  The defendan t  had a rgued tha t  a  differen t  
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prosecutor  migh t  have conveyed a  r eason able plea  offer  and would not  have 

made inflammatory a rguments.  Id .   Bu t  the cour t  concluded tha t , 

“Specula t ion  about  what  a  differen t  prosecutor  might  have done does not  

meet  the requir ement  tha t  „[t ]he defendant  must  show tha t  there is a  

reasonable probability tha t , bu t  for  counsel‟s unprofessiona l er rors, the resu lt  

of the proceeding would have been  differen t .‟”  Id . (quot ing S trick land , 466 

U.S. a t  694).  

 Appellan t  simila r ly a lleges tha t  he was prejudiced because there was a  

reasonable probability th a t  an  unbiased prosecutor  would not  have sought  

the dea th  pena lty or  would have made a  plea  offer , and because the 

prosecutor  a t  t r ia l made improper  remarks tha t  an  unbiased p rosecutor  

would not  have.  (PCRL.F. 216).  Tha t  a llega t ion  does not  sta te a  cla im  of 

S trick land  prejudice because it  does not  demonst ra te tha t  Appellan t  was 

depr ived of a  substan t ive or  procedura l r igh t  tha t  rendered h is t r ia l 

fundamenta lly unfa ir .  Lockhart , 506 U.S. a t  369-72. 

Appellan t ‟s cla im a lso fa ils t o demonst r a te prejudice under  the 

reasonable probability of a  differen t  resu lt  standard used in  Adkins because 

the a llega t ion  of what  a  differen t  prosecutor  wou ld do is specula t ive and 

unreasonable.  Appellan t  planned h is deadly a t t ack in  advance and t raveled 

ha lfway across the count ry to car ry it  ou t .  He shot  and killed h is wife in  a  

cour t room, shot  and wounded two a t torneys and chased a ft er  the judge with  
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the obvious in t en t  of shoot ing h im.  Appella n t  shot  a t  six other  people, 

wounding two of them.  By car rying out  h is a t tack in  a  public place, he put  

severa l innocen t  bystanders a t  r isk  of dea th  or  ser ious physica l in jury.  The 

test imony of the witnesses to the shoot ing demonst ra ted tha t  he car r ied ou t  

h is plan  in  a  ca lm and ca lcu la ted manner .  The jury found the existence of 

ten  sta tu tory aggrava t ing circumstances.  (L.F . 788).   

To suggest  tha t  the prosecutor  sought  the dea th  pena lty, or  fa iled to 

offer  a  plea  barga in , on ly because one of the n ine persons tha t  Appellan t  shot  

a t  was employed by h is office is absurd.  Appellan t  was charged with , and 

received, the dea th  pena lty because he commit ted an  aggrava ted cr ime.  

There is no reasonable probabilit y tha t  the prosecutor  in  th is case would have 

acted differen t ly had Har twick not  been  involved, or  tha t  another  prosecutor  

would have act ed differen t ly if assigned to the case. 
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IX. 

Failu re  to  m ove  to  su ppre ss  s tate m e n ts  to  Office r Gle n n .  

 Appellan t  cla ims tha t  t r ia l counsel was ineffect ive for  fa iling to move to 

suppress Appellan t ‟s sta tements to Officer  Glenn  while in  ja il because they 

were not  preceded by the Miranda  warn ings.  Bu t  a  supression  mot ion  was 

filed and over ru led dur ing Appellan t ‟s fir st  t r ia l, and a  pro se suppression  

mot ion  was over ru led dur ing the second t r ia l.  Those ru lings were cor rect , as 

the sta tement  was not  made dur ing a  custodia l in ter roga t ion .  This Cour t  

a lso rejected a  cla im on  direct  appea l tha t  the t r ia l cou r t  pla in ly er red in  

admit t ing evidence of the st a tement , which  was cumula t ive to other  evidence 

showing tha t  Appellan t  had some memory of the shoot ing. 

A. Un de rly in g  Facts . 

 1. Tr ia l proceedings. 

 Appellan t  had a  competency hear ing in  connect ion  with  h is fir st  t r ia l 

on  September  25, 2000.  (1stTr . 3).   Among the exhibit s admit ted a t  the 2000 

competency hea r ing were a  t ape recording and t r anscr ipt  of a  conver sa t ion  

tha t  took place in  October  of 1999 between Appellan t  and Clayton  Police 

Officer  Stewar t  Glenn .  (1st Tr . 824-25, 835, 866).  Those it ems were admit ted 

a fter  the t r ia l cour t  over ru led a  mot ion  to suppress filed by defense counsel.  

(1stTr . 866). 
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 Glenn  test ified a t  the 2000 competency hear ing tha t  he had gone to the 

ja il to invest iga te a  compla in t  by Appellan t  tha t  he was not  receiving h is 

newspapers.  (Tr . 825-29).  Glenn  sa id tha t  he did not  go to the ja il with  the 

in ten t  of obta in ing any informat ion  other  than  what  rela ted to the newspaper  

compla in t , bu t  he brought  a long a  tape r ecorder  for  h is own protect ion  and 

used it  dur ing h is con versa t ion  with  Appellan t .  (1st Tr . 826-29).  Appellan t  

volunteered dur ing the conversa t ion  tha t  he had been  shot  n ine t imes and 

Glenn  asked what  had happened.  (Sta t e'sEx. 21 to Sept . 25, 2000 Comp. 

Hrng., pp. 6-7).
6
  Appellan t  sa id tha t  he was told tha t  he shot  h is wife in  the 

cour t room, but  professed not  to remember  it .  (Id ., pp. 6-7).  But  he la ter  sa id, 

“When she crunched her  lips, I jus t  shot  her  then .”  (Id ., p. 7). 

 Psychia t r ist  J ohn  Rabun conducted Chapter  552 eva lua t ions of 

Appellan t ‟s competency to st and t r ia l in  May of 1999 and J une of 2000.  

(1stTr . 243, 251-53).  Dr . Rabun issued an  opin ion  in  May of 1999, pr ior  to 

Appellan t ‟s encounter  with  Officer  Glenn , tha t  Appellan t  was suffer ing from 

a  menta l defect  of amnest ic disorder  due to head t rauma, bu t  tha t  he was 

                                         
6
  The t ranscr ipt  of Officer  Glenn‟s conver sa t ion  with  Appellan t  was 

marked as Sta te's Exhibit  21 and was filed with  th is Cour t  as par t  of the 

direct  appea l in  case no. SC88497.  This Cour t  t ook judicia l not ice of tha t  file 

for  purposes of th is appea l in  an  order  da ted August  30, 2011. 
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competen t  to st and t r ia l.  (1stTr . 278, 281, 288).  When Dr . Rabun conducted 

h is second eva lua t ion  the following year , he had ava ilable to h im Officer  

Glenn‟s r epor t  abou t  h is encounter  with  Appellan t .  (1st Tr . 276-77).  Based on  

tha t  repor t , plus addit iona l evidence collected since the fir st  eva lua t ion , Dr . 

Rabun dismissed h is ear lier  diagnosis of an  amnest ic disorder , bu t  did not  

change h is opin ion  tha t  Appellan t  was competent  to st and t r ia l.  (1st Tr . 388-

89, 412-13). 

 The t ranscr ipt  and exhibit s from the 2000 competency hear ing were 

admit ted in to evidence a t  the 2005 competency hear ing preceding Ap pellan t ‟s 

second t r ia l.  (Comp.Tr . 6-8).  Defense counsel st a ted tha t  he had no object ion  

to the admission  of the t ranscr ipt  and exhibit s.  (Comp.Tr . 7-8).  After  the 

t r ia l cour t  issued an  order  finding Appellan t  competent  to proceed, Appellan t  

filed a  pro se Mot ion  to Suppress.  (L.F . 41, 48, 235-52, 512).  The mot ion  

a lleged tha t  Appellan t ‟s in terview with  Officer  Glenn  should be suppressed 

because Glenn  fa iled to give Appellan t  t he Miranda
7
 warn ings even  though 

Appellan t  was a r rested and the in t erview was held in  the St . Louis County 

J a il.  (L.F . 512). 

 At  a  pret r ia l hear ing on  J anuary 17, 2007, defense counsel brought  up 

the pro se mot ion  a t  Appellan t ‟s request .  (1/17/07Tr . 53-54).  The prosecutor  

                                         
7
  Miranda v. Arizona , 384 U.S. 436 (1966). 
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sta ted tha t  he did not  in tend on  ca lling Officer  Glenn  or  playing the tape 

dur ing the Sta te‟s case-in-ch ief, bu t  tha t  some of the menta l hea lth  exper t s 

might  refer  to the conversa t ion  in  discussing their  opin ion  on  the issues of 

competency and responsibility.  (1/17/07Tr . 55-56).  Defense counsel 

expressed agreemen t  with  tha t  proposa l, bu t  Appellan t  a rgued tha t  he did 

not  want  the sta tement  to be used in  any manner .  (1st Tr . 56-57).  The t r ia l 

cour t  directed the Sta te to not  in t roduce any evidence of the in terview in  the 

case-in-ch ief, bu t  denied the request  to prevent  any menta l hea lth  

professiona ls from refer r ing to the in terview.  (1/17/07Tr . 57-58). 

 The only reference dur ing t r ia l to Appellan t ‟s sta temen ts to Officer  

Glenn  came when Dr . Rabun  test ified as a  rebut t a l witness to Appellan t ‟s 

NGRI defense.  (Tr . 2377).  Dr . Rabun did not  descr ibe the deta ils of 

Appellan t ‟s st a tement  to Officer  Glenn , bu t  sa id only tha t  Appellan t  had, 

“made a  sta tement  wh ich  suggested he reca lled the moment  tha t  he shot  h is 

wife, some type of memory for  tha t .”  (Tr . 2402).  Rabun a lso test ified tha t  

four  people tha t  he had in terviewed indica ted tha t  Appellan t  had some 

memor ies of the shoot ings tha t  he had not  previously disclosed.  (Tr . 2396).  

And Dr . Rabun  based h is opin ion  tha t  Appellan t  was malinger ing h is 

memory loss on  sta t ements tha t  Appellan t  had made to numerous people, 

plus witness descr ipt ions of Appellan t ‟s behavior  a t  the cour thouse.  (Tr . 

2398-2403).  Appellan t ‟s Mot ion  for  New Tr ia l conta ined a  cla im tha t  the t r ia l 
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cour t  had er red in  over ru ling the pro se Mot ion  to Suppress because the 

sta tements were obta ined while Appellan t  was in  custody and without  proper  

Miranda  warn ings.  (L.F . 801). 

 2. Direct  Appea l. 

 Appellan t  cla imed on  direct  appea l tha t  the t r ia l cour t  pla in ly er red in  

over ru ling h is mot ion  to suppress h is st a tement  to Officer  Glenn  and in  

fa iling to bar , sua sponte, any exper t  opin ion  tha t  relied on  tha t  sta temen t .  

Baum ruk  III , 280 S.W.3d a t  616.  The Cour t  declined to consider  whether  the 

evidence was improper ly admit ted or  whether  Officer  Glenn‟s conduct  

viola ted Miranda .  Id . a t  617.  The Cour t  instead concluded tha t  Appellan t  

did not  demonst ra te a  manifest  in just ice or  misca r r iage of ju st ice because 

evidence of Officer  Glenn‟s conversa t ion  with  Appellan t  was duplica t ive of 

other  evidence.  Id .   

 3. 29.15 P roceedings. 

 The amended mot ion  conta ined a  cla im tha t  t r ia l counsel was 

ineffect ive for  fa iling to move to suppress and object  t o the admiss ion  or  use 

of Appellan t ‟s sta tements to Officer  Glenn  dur ing the comptency hear ing and 

a t  t r ia l.  (PCRL.F. 291).  Tr ia l counsel David Kenyon test ified tha t  he a lso 

represented Appellan t  a t  h is  2005 competency hear ing.  (PCRTr . 334).  

Kenyon t est ified on  direct  examina t ion  tha t  he did not  know of a  t r ia l 

st ra tegy reason  for  not  object ing to Dr . Rabun‟s reference to Appellan t ‟s 
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sta tements to Officer  Glenn .  (PCRTr . 376).  Kenyon was not  asked why he 

did not  file a  mot ion  to suppress.   

Kenyon admit t ed on  cross-examina t ion  tha t  he a sked a  defense exper t , 

Dr . Shopper , about  Appellan t ‟s st a tements to Officer  Glenn  because Dr . 

Shopper  found Appellan t ‟s concern  over  newspapers consisten t  with  h is 

diagnosis of a  delusiona l disorder .  (PCRTr . 448).  Kenyon fu r ther  admit ted 

tha t  he believed tha t  the sta temen t  was proper  evidence for  an  exper t  to 

consider  when  r ender ing their  opin ion .  (PCRTr . 448).  Kenyon conceded tha t  

not  having a  st ra tegy for  not  doing someth ing did not  mean it  was someth ing 

tha t  he would have done, and tha t  there were legit ima te reasons for  not  

making cer ta in  object ions.  (PCRTr . 468-69).   

Co-counsel Rober t  Steele test ified tha t  he considered filing h is own 

mot ion  to suppress Appellan t ‟s st a tements to Officer  Glenn , bu t  decided 

aga inst  it  because Appellan t  had in it ia t ed the contact  with  Glenn .  (PCRTr . 

525, 555-56).  Steele a lso test ified tha t  t he defense exper t s considered some of 

Appellan t ‟s post -shoot ing sta temen ts to be consisten t  with  their  diagnosis 

tha t  he was su ffer ing from a  menta l disease or  defect .  (PCRTr . 534).   

In  denying the cla im, the mot ion  cour t  noted tha t  a  mot ion  to suppress 

had been  denied dur ing the fir st  t r ia l and tha t  counsel had t est ified a t  the 

evident ia ry hear ing tha t  fur ther  object ions were unlikely to succeed, 

especia lly since Appellan t  in it ia ted contact  with  the officer .  (PCRL.F. 740).  
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The cour t  a lso noted tha t  the admission  of Officer  Glenn‟s test imony was 

ra ised on  direct  appea l, and tha t  t h is Cour t  had found tha t  exper t s were 

a llowed to rely on  inadmissible hearsay in  forming their  opin ions, and tha t  

the limit ed way in  which  Officer  Glenn‟s test imony had been  used did  not  

prejudice Appellan t .  (PCRL.F. 740-41). 

B. An alys is . 

 Appellan t ‟s poin t  relied on  and a rgument  a re limited to counsel‟s 

fa ilure to file a  mot ion  to suppress and do not  a llege any er ror  in  the fa ilure 

to object  a t  t r ia l.  S ee S tate v. N unley, 341 S.W.3d 611, 625 (Mo.banc 2011) 

(cla im not  ra ised in  poin t  relied on  is wa ived and cla im not  suppor ted by 

a rgument  in  br ief is abandoned).  Appellan t ‟s a rgument  over looks two fact s.  

F ir st , a  mot ion  to suppress the sta t emen t  to Officer  Glenn  was made dur ing 

the fir st  t r ia l and was over ru led.  Counsel will not  be deemed ineffect ive for  

fa iling to ra ise an  issue tha t  was a lready ra ised without  success.  S torey, 175 

S.W.3d a t  158.  Second, while counsel in  the second t r ia l did not  file a  mot ion  

to suppress, Appellan t  did file such  a  mot ion  and counsel brought  it  before 

the cour t .  The cour t  denied tha t  mot ion  and th ere was no need for  counsel t o 

ra ise the issue aga in .  Counsel is not  ineffect ive for  fa iling to file a  mot ion  to 

suppress tha t  would have been  rejected.  S tate v. Leisure, 838 S.W.2d 49, 56 

(Mo.App.E.D. 1992). 
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 Counsel is a lso not  ineffect ive for  fa iling to file a  mer it less mot ion .  

S tate v. Hunter , 840 S.W.2d 850, 870 (Mo.banc 1992).  Any mot ion  filed by 

counsel would have lacked mer it .  Missour i cour t s have held tha t  “[a ] 

defendan t ‟s sta tus a s a  pr ison  inmate does not  necessar ily make an  in terview 

by pr ison  officia ls a  „custodia l in ter roga t ion‟ requir in g the protect ions set  ou t  

in  Miranda .”  S tate v. Brown , 18 S.W.3d 482, 485 (Mo.App.E .D. 2000).  The 

test  for  examin ing whether  a  pr isoner  is in  custody for  purposes of Miranda  

requires a  showing tha t  “a  reasonable person  wou ld believe there has been  a  

rest r ict ion  of h is freedom over  and above tha t  in  h is normal pr isoner  set t ing.”  

Id .  The cour t s consider  severa l factors in  determining whether  th is standa rd 

has been  met , including the language used to summon the individua l, the 

physica l sur roundings of the in ter roga t ion , the exten t  t o wh ich  he is 

confronted with  evidence of h is gu ilt , and the addit iona l pressure exer ted to 

deta in  h im.  Id .   

 Applying the Brown  factors to th is case shows tha t  Appellan t  was not  

in  custody for  Miranda purposes when he ta lked t o Officer  Glenn .  Not  on ly 

was Appellan t  not  summoned with  coercive language, he in it ia ted the 

encounter  by filing a  compla in t  and ask ing for  an  invest iga t ion .  (1st Tr . 828).  

The in terview did not  take place in  Appellan t ‟s own cell, bu t  the record does 

not  indica te tha t  the in terview room tha t  was used crea ted a  coercive 

a tmosphere.  Appellan t  was not  handcuffed  or  otherwise rest ra ined.  (1st Tr . 
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830).  Officer  Glenn  did not  confront  Appellan t  with  any evidence of h is gu ilt .  

In  fact , Glenn‟s knowledge of t he case appears to have been  limited to the 

knowledge tha t  was genera lly ava ilable to the public.  Glenn  did not  engage 

in  coercive quest ion ing techniques or  apply any pressure to Appellan t .  He 

merely a sked some open -ended quest ions tha t  Appellan t  was free to ignore. 

 To t r igger  the r equirements of the Miranda  warn ings, the suspect  must  

not  on ly be in  custody, bu t  must  a lso be in ter roga ted.  S tate v. Glass, 136 

S.W.3d 496, 510 (Mo.banc 2004).  However , “Miranda  warn ings a re not  

required every t ime the police quest ion  an  individua l.”  Id .  The ru le is no 

differen t  in  pr ison  set t ings.  “The type of in ter roga t ion  the Miranda  decision  

proscr ibed was lengthy in ter roga t ion , employing psychologica l schemes 

designed to elicit  inculpa tory sta tements from cr imina l suspects who do not  

know or  a re unaware of the implica t ions of their  r igh t  t o remain  silen t  and to 

be represented by counsel.”  S tate v. Baker, 850 S.W.2d 944, 950 

(Mo.App.E.D. 1993).  The record does not  reflect  t he existence of tha t  type of 

in ter roga t ion .  The conversa t ion  between Glenn  and Appellan t  does not  

appear  to have been  over ly lengthy, and it  most ly concerned Appellan t ‟s 

compla in t  about  h is missing newspapers.  Glenn  test ified tha t  he did not  

have the in ten t ion  to elicit  incr imina t ing informat ion  from Appellan t  when 

he went  to in terview h im, and the record does not  indica te the Glenn  

employed any psychologica l schemes to elicit  inculpa tory st a tement s.  (1st Tr . 
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829).  F ina lly, the r ecord as a  whole conclu sively r efu tes any not ion  tha t  

Appellan t  was unaware of the implica t ions of h is r igh t  to be silen t  and to be 

represented by counsel.  The record, in  fact , revea ls the opposite – tha t  

Appellan t  was hypervigilen t  about  asser t ing h is r igh ts, rea l or  imagined.  

 The conversa t ion  a lso did not  in fr inge Appellan t ‟s Sixth  Amendment  

r igh t  to counsel.  Tha t  r igh t  a t taches once adversary judicia l proceedings 

have been  in it ia ted.  S tate v. Greer, 159 S.W.2d 451, 461 (Mo.App.E.D. 2005).  

Once the r igh t  has been  invoked, subsequent  waiver  du r ing a police-in itiated  

custodial in terview  is inva lid.  Id . (emphasis added).  As noted above, 

Appellan t  in it ia ted the encounter  with  Glenn , and Appellan t ‟s sta t ement  did 

not  take place dur ing the cour se of a  custodia l in ter roga t ion .  A sta tement  

tha t  does not  a r ise dur ing an  in ter roga t ion  does not  viola te the Sixth  

Amendment .  S tate v. J ohnston , 957 S.W.2d 734, 750 (Mo.banc 1997).  

Appellan t  was not  en t it led to have h is sta temen t  suppressed. 

 F ina lly, Appellan t  r a ised a  cla im on  dir ect  appea l tha t  the t r ia l cour t  

pla in ly er red in  over ru ling h is mot ion  to suppress.  Baum ruk  III , 280 S.W.3d 

a t  616.  The Cour t  r ejected tha t  cla im, finding no manifest  in just ice or  

miscar r iage of just ice because evidence of Officer  Glenn‟s conversa t ion  with  

Appellan t  was merely duplica t ive of other  admit ted test imony.  Id . a t  617.  

While a  finding of no pla in  er ror  on  direct  appea l does not  foreclose a  post -

convict ion  cla im of ineffect ive assistance of counsel, it  is the ra re case where 
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a  cour t  will gran t  post -convict ion  relief a fter  it  has denied relief on  dir ect  

appea l, for , in  most  cases, an  er ror  tha t  is not  ou tcome-determina t ive on  

direct  appea l will a lso fa il to meet  the S trick land  t est .  Deck  v. S tate, 68 

S.W.3d 418, 428 (Mo.banc 2002).  This is not  one of those ra re cases where a  

differen t  r esu lt  is mandated on  post -convict ion  review. 

 The jury did not  hea r  the substance of Appellan t ‟s sta t emen t  to Officer  

Glenn .  The on ly reference to the st a tement  was Dr . Rabun‟s test imony tha t  

Appellan t  had, “made a  sta temen t  which  suggested tha t  he reca lled the 

moment  tha t  he had shot  h is wife, some type of memory for  tha t .”  (Tr . 2402).  

But  Dr . Rabun  a lso test ified tha t  he had ta lked to four  people who indica ted 

tha t  Appellan t  had some memor ies of the shoot ing, and  tha t  it  was the 

informat ion  provided by a ll those persons tha t  caused h im to conclude tha t  

Appellan t  was not  suffer ing from a  men ta l disorder .  (Tr . 2396).  So even  if 

counsel had succeeded in  suppressing the sta tement  made to Officer  Glenn , 

Dr . Rabun‟s t est imony in  rebut ta l to Appellan t ‟s NGRI defense would have 

been  substan t ia lly the same.  Dr . Rabun‟s vague reference to the st a tement  

thus did not  undermine the reliability of the t r ia l.  
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X. 

 

Failu re  to  m ove  to  su ppre ss  s tate m e n ts  to  Office r Salam on . 

 Appellan t  cla ims tha t  t r ia l counsel was ineffect ive for  not  moving to 

suppress Appellan t ‟s post -shoot ing sta t ements to Officer  Sa lamon because 

the officer  quest ioned Appellan t  without  giving h im the Miranda  wa rn ings.  

But  the credible test imony credited by the mot ion  cour t  was tha t  Appellan t  

volunteered h is sta t ement  without  any quest ion ing by police.  The sta tement  

was thus admissible and counsel was not  ineffect ive for  fa iling to file a  

mer it less mot ion  to suppress. 

A. Un de rly in g  Facts . 

 1. Tr ia l Proceedings. 

 St . Louis Coun ty Police Sergeant  Steve Sa lamon was a t  the St . Louis 

County Cour thouse on  May 5, 1992, to a t tend a  preliminary hear ing.  (Tr . 

1393-94).  Sa lamon  was ta lking to a  witness outside the Division  36 

cour t room when  he heard muffled noises coming from behind h im.  (Tr . 1395-

96).  Severa l people came running out  of the Division  38 cour t room, saying, 

“He‟s shoot ing in  there.”  (Tr . 1396-97).  Sa lamon drew h is service revolver  

and searched for  Appellan t , who fired a  shot  a t  h im and got  away.  (Tr . 1397, 

1401-03).  Sa lamon  was cont inuing h is search  for  Appellan t  when he heard a  

volley of shots coming from the ma in  ha llway.  (Tr . 1406).   
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 Sa lamon went  towards the shots and found Appellan t  lying on  the 

ground, handcuffed.  (Tr . 1407).  No one appear ed to be in  cont rol of 

Appellan t , so Sa lamon searched h im for  weapons.  (Tr . 1407).  As Sa lamon  

was search ing h im, Appellan t  asked in  a  ca lm, clear  voice, “Officer , did I get  

her , did I kill her .”  (Tr . 1409).   

 2. 29.15 P roceedings. 

 The amended mot ion  a lleged tha t  counsel was ineffect ive for  fa iling to 

move to suppress and object  t o test imony tha t  Appellan t  had asked Sergeant  

Sa lamon whether  he killed Mary.  (PCRL.F. 304).  The mot ion  a lleged tha t  

counsel had a  copy of a  police repor t  indica t ing tha t  Ser gean t  Sa lamon, in  

a t tempt ing to obta in  a  dying decla ra t ion , asked Appellan t , “Did you  do a ll 

th is?”, and tha t  Appellan t ‟s sta tement  was a  response to tha t  quest ion . 

(PCRL.F . 305-06).  The amended mot ion  a lleged tha t  the st a tement  should 

have been  suppressed because Appellan t  was in  custody and was not  given  

the Miranda  wa rn ings.  (PCRL.F. 307). 

 Sergeant  Sa lamon t est ified a t  the 29.15 hear ing tha t  Appellan t  

in it ia ted the conver sa t ion  by saying, “Officer , can  I  ask you  a  quest ion?”  

(PCRTr . 146).  Sa lamon replied, “What?” and Appellan t  then  asked, “Did I 

get  her?  Did I kill her?”  (PCRTr . 146).  Sa lamon test ified tha t  he spoke to 

Clayton  Police Detect ive Rober t  Per ry before leaving the cour thouse, bu t  he 

denied giving h im a  sta tement .  (PCRTr . 149).  Sa lamon  a lso denied t elling 
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Perry tha t  he had a t tempted to obta in  a  dying decla ra t ion  from Appellan t , 

and he denied asking Appellan t , “Did you  do a ll th is?”  (PCRTr . 149-50).  

Sa lamon sa id tha t  he would have given  the same test imony if ca lled as a  

witness a t  a  suppression  hear ing.  (PCRTr . 152). 

 Former  Clayton  Police Detect ive Rober t  Per ry test ified tha t  he took 

witness sta tements a fter  the 1992 shoot ings.  (PCRTr . 163, 166).  Per ry sa id 

tha t  he could not  reca ll whether  he took a  sta tement  from Sergeant  Sa lamon  

and just  knew tha t  a  police r epor t  exist ed indica t ing tha t  he had.  (PCRTr . 

167).  Per ry ident ified the repor t  tha t  he wrote, and it  was admit te d as 

Movant ‟s Exhibit  21.  (PCRTr . 168, 172-73).  Per ry acknowledged what  he 

wrote on  the repor t , bu t  denied ha ving a  specific reca ll of wh at  Sergeant  

Sa lamon sa id.  (PCRTr . 170-71).  Per ry test ified on  cross-examina t ion  tha t  

Sergeant  Sa lamon, a t  h is request , supplied a  wr it ten  sta tement  tha t  was 

submit ted a long with  h is in t erview notes.  (PCRTr . 178).  Per ry sa id tha t  he 

never  reviewed tha t  sta tement  and he did not  reca ll showing h is repor t  to 

Sergeant  Sa lamon so he could review it  for  accuracy.  (PCRTr . 177-78). 

 Sergeant  Sa lamon‟s wr it ten  sta tement  was admit ted in to evidence a s 

Respondent ‟s Exhibit  A.  (PCRTr . 158-59).  Sa lamon read the por t ion  of the 

sta tement  tha t  referenced Appellan t ‟s comments: 

 While in  cont rol of t he suspect  he a sked, “Officer , Officer  

can  I ask you  a  quest ion?  I a sked  what .  He sta t ed “Did I get  
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her , did I kill her?”  I responded “I don‟t  know.”  He sta ted “God I 

hope so[.]”   

(PCRTr . 159; Resp.‟sEx. A, p. 3). 

 In  denying the cla im, the mot ion  cour t  found tha t  the t r ia l and 

evident ia ry hear ing records made it  clea r  tha t  Appellan t ‟s st a tement s were 

unsolicit ed and not  the subject  of a  custodia l in t er roga t ion .  (PCRL.F. 741).  

The cour t  concluded tha t  the Miranda  warn ings were not  necessary and tha t  

counsel is not  ineffect ive for  fa iling to file a  mot ion  to suppress tha t  would not  

have been  successfu l.  (PCRL.F. 741). 

B. An alys is . 

 As noted in  the previous poin t , to t r igger  the requ irements of the 

Miranda  warn ings, the suspect  must  not  on ly be in  custody, bu t  must  a lso be 

in ter roga ted.  Glass, 136 S.W.3d a t  510.  “Since volunteered sta tements do 

not  resu lt  from custodia l in t er roga t ion , such  st a t ement s a re not  bar r ed by the 

F ifth  Amendment  and a re admissible even  though the person  is in  custody 

and has not  been  given  h is or  her  Miranda  warn ing.”  S tate v. N ewberry, 157 

S.W.3d 387, 399 (Mo.App.S.D. 2005) (cit ing, in ter alia , Gregg v. S tate, 446 

S.W.2d 630, 632 (Mo. 1969)). 

 Sergeant  Sa lamon t est ified a t  t r ia l and a t  the 29.15 hear ing tha t  

Appellan t ‟s quest ion , “Did I get  her , did I kill her?” was volunteered by 
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Appellan t  before Sa lamon had the chance to say anyth ing to h im.  Sa lamon‟s 

wr it ten  sta t ement  is consisten t  with  tha t  t est imony.  (Resp.‟sEx. A. p. 3).  In  

finding tha t  Appellan t ‟s sta t ement  was unsolicit ed, the mot ion  cour t  noted 

the consistency of Sa lamon‟s account  of what  happened.  (PCRL.F. 741).  The 

cour t  necessar ily found tha t  Sa lamon‟s test imony a t  t r ia l and a t  the 29.15 

hear ing was credible, and th is Cour t  defers to the lower  cour t ‟s super ior  

oppor tunity to judge the credibility of witnesses.  Clayton  v. S tate, 63 S.W.3d 

201, 209 (Mo.banc 2002). 

 Because the credible evidence as found by the cour t  showed tha t  

Appellan t ‟s st a tement  was volunteered and not  the product  of police 

in ter roga t ion , t ha t  sta temen t  was admissible and a  mot ion  to suppress wou ld 

have lacked mer it .  Counsel is not  ineffect ive for  fa iling to file a  mer it less 

mot ion .  Hunter, 840 S.W.2d a t  870. 
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XI. 

Failu re  to  fi le  m otion  to  su ppre ss  s tate m e n t to  Office r Ve n able .  

 Appellan t  cla ims tha t  t r ia l counsel was ineffect ive for  not  moving to 

suppress the st a tements tha t  Appellan t  made to Officer  Venable while in  ja il 

because Venable quest ioned h im withou t  giving the Miranda  warn ings.  But  

counsel made a  st ra tegic decision  tha t  a llowing the defense exper t  to use the 

sta tement  to suppor t  the NGRI defense was a  bet ter  opt ion  tha t  t rying to 

suppress the st a tement .  Fur thermore, admission  of the sta t ement  by the 

Sta te in  the pena lty phase was not  prejudicia l given  the st r ength  of the 

aggrava t ing evidence. 

A. Un de rly in g  Facts . 

 1. Tr ia l Proceedings. 

 Tr ina  Bland, a  registered medica l assist an t  a t  t he St . Louis County 

J a il, t est ified for  the Sta te in  the pena lty phase of the t r ia l t ha t  Appellan t  

assaulted her  while she was t rying to change a  dressing.  (Tr . 2803, 2807 -11).  

The next  witness a ft er  Bland was St . Louis Coun ty Correct ions Officer  

Rober t  Venable, who was ca lled to the clin ic in  the immedia te a ftermath  of 

the assault .  (Tr . 2823, 2825, 2827).  Venable a r r ived a t  the clin ic to find tha t  

Appellan t  had been  handcuffed by anoth er  officer .  (Tr . 2827).  Venable 
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t est ified tha t  Bland was cower ing in  fea r  and had red marks and bru ises on  

her  face.  (Tr . 2828). 

 Venable removed Appellan t  from the room  and took h im to an  eleva tor  

to be t ranspor t ed to a  secure a rea .  (Tr . 2829).  Appellan t  compla ined on  the 

eleva tor  tha t  h is handcuffs were too t igh t .  (Tr . 2829).  Venable sa id he would 

take care of tha t  when they got  off t he eleva tor .  (Tr . 2829).  When Venable 

began  to loosen  the handcuffs, he a sked Appellan t  why he had assaulted 

Bland.  (Tr . 2830).  Appellan t  replied tha t  she had lied to h im about  h is 

dressings.  (Tr . 2830).  Venable responded, “So, t ha t ‟s why you assaulted a  

woman?” and Appellan t  answered, “Yes, tha t ‟s r igh t .  I killed once and I 

would do it  aga in .”  (Tr . 2830).  Vena ble sa id tha t  he discont inued the 

conversa t ion  a t  tha t  poin t .  (Tr . 2830). 

 The fir st  ment ion  dur ing the t r ia l of Appellan t ‟s assault  on  Bland came 

through the guilt  phase test imony of defense exper t  Dr . Moisy Shopper .  Dr . 

Shopper  test ified tha t  Appellan t  a t tacked Bland and la ter  sued her  because 

he believed those act ions would lead to h im get t ing bet ter  medica l care, and 

he sa id tha t  was an  example of non -biza r re delusiona l t h inking by Appellan t .  

(Tr . 1962).  Dr . Shopper  la ter  test ified tha t  a  sign  of Appellan t ‟s delusiona l 

disorder  was the manner  in  which  he reacted when he believed tha t  other  

people were not  doing their  job cor rect ly, one example of which  was h is belief 

tha t  Bland had not  changed h is dressings frequent ly enough: 
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 Q. And did he tell you  tha t  one of the r easons he wanted 

to fire Mr . Steele and I as a t torneys was because we were 

unwilling to subpeona  Dr . Rodnick to discuss what  the actua l 

order  was as to whether  he was suppose (sic) to get  h is dressings 

changed once every day or  once every other  day? 

 A. Well, tha t ‟s t rue, bu t  not  on ly tha t  bu t  he wanted to 

subpoena  Dr . Rodnik‟s computer  because he wan ted to determine 

tha t  there were no r ecords of any doctor ‟s orders.  Therefore, the 

records tha t  he had kept  about  h is t rea tment  were then  the  only 

records tha t  would be ava ilable, and therefore they would be 

given  fu ll weight .  And therefore, Tr ina  Bland was wrong.  She 

should have changed h is dressing.  An d h e  w as  ve ry  ope n  in  

sayin g  th at to  h e r, you  kn ow , I h ave  kille d  be fore  an d I 

can  do  i t  again , which  is – plus, you  know, being hur t  and h im 

saying tha t  he could have hur t  her  even  more, and maybe he 

should have smashed her  head aga inst  t he wall.  

 Q. That ‟s what  he sa id, tha t ‟s not  what  you‟re saying? 

 A. No, tha t ‟s what  he sa id, tha t ‟s cor rect . 

(Tr . 1974-75) (emphasis added). 
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 2. 29.15 P roceedings. 

 The amended mot ion  a lleged tha t  counsel was ineffect ive for  fa iling to 

move to suppress test imony tha t  Appellan t  sta t ed, “I killed once and I would 

do it  aga in .”  (PCRL.F. 324).  Venable t est ified a t  the 29.15 hear ing tha t , t o 

h is knowledge, Appellan t  had not  been  a r rested when  he asked the quest ion  

tha t  drew the r esponse now a t  issue, bu t  tha t  Appellan t  was in  custody.  

(PCRTr . 322-23).  Venable a lso sa id tha t  he did n ot  give Appellan t  t he 

Miranda  warn ings.  (PCRTr . 323).  Venable test ified tha t  he ta lked to 

Appellan t  while loosening the handcuffs to take Appellan t ‟s  mind off any 

thoughts he may have had about  r esist ing.  (PCRTr . 329).  Venable sa id tha t  

was someth ing he typica lly did in  simila r  situa t ions.  (PCRTr . 329). 

 Tr ia l counsel David Kenyon t est ified tha t  he did not  reca ll a  st ra tegic 

reason  for  not  moving to suppress the sta temen t  to Venable aside from the 

fact  tha t  the repor t s of the incident  had to be supplied to the defense exper t s, 

so tha t  t he informat ion  was going to be coming out  th rough the exp er t s, one 

way or  another .  (PCRTr . 395).  Kenyon test ified tha t  he was aware tha t  

Venable did not  give the Miranda warnings to Appellan t .  (PCRTr . 395).  

Kenyon t est ified on  cross-examina t ion  tha t  he did not  file a  mot ion  to 

suppress because he had a lready presen ted Venable‟s sta tement  th rough Dr . 

Shopper , and the st a tement  was consist en t  with  the NGRI defense.  (PCRTr . 
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458-59).  Kenyon sa id it  would have looked st ra nge to object  to Venable‟s 

test imony after  br inging the sta tement  in to the case.  (PCRTr . 459). 

 Co-counsel Rober t  Steele test ified tha t  he considered filing a  mot ion  to 

suppress the st a tement  to Venable but  decided aga inst  it .  (PCRTr . 533).  

Steele test ified tha t  the defense exper t s believed tha t  t he st a tement  was 

consisten t  with  the diagnosis tha t  Appellan t  was suffer ing from a  delusiona l 

disorder , and tha t  he believed tha t  pu t t ing the st a tement  a t  issue wa ived any 

cla im of r igh t  r egarding the sta tement .  (PCRTr . 534).  Steele sa id tha t  he 

never  considered moving to suppress the sta tement  and then  not  disclosing it  

to the defense exper t s.  (PCRTr . 536).   

 In  denying the cla im, the mot ion  cour t  found tha t  Venable‟s quest ion  to 

Appellan t  was not  an  in ter roga t ion  and admission  of the sta tement  therefore 

did not  viola te Miranda .  (PCRL.F. 746-47).  The cour t  a lso found tha t  

counsel had a  st ra tegic reason  to a llow Dr . Shopper  to test ify about  the 

sta tement  to suppor t  h is diagnosis of a  menta l disease or  defect  and fur ther  

Appellan t ‟s NGRI defense.  (PCRL.F. 747). 

B. An alys is . 

 Appellan t  is not  en t it led to r elief because the record demonst ra tes tha t  

counsel considered filing a  mot ion  to suppress Appellan t ‟s sta temen t , bu t  

determined tha t  a  bet ter  st ra tegy was to a llow Dr . Shopper  to use tha t  
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sta tement  as evidence suppor t ing h is diagnosis of a  delusiona l disorder  tha t  

formed the basis for  the NGRI defense.  (PCRTr . 395, 458-59, 533-34).  Tr ia l 

st ra tegy is not  a  ground for  ineffect ive a ssistance of counsel.  S torey, 175 

S.W.3d a t  125.  St r a tegic decisions made a fter  a  thorough invest iga t ion  of the 

law and the facts relevant  to plausible opt ions a re vir tua lly uncha llengeable.  

Id .  Where counsel has invest iga ted possible st r a tegies, cou r t s should ra rely 

second-guess counsel‟s actua l choices.  Id .   

 Appellan t  a lso cannot  show prejudice from the Sta te‟s admission  of 

evidence of the sta tement  dur ing the pena lty phase of t r ia l.  The defense had 

a lready elicited evidence of the sta t ement  in  the guilt  phase.  Even  if the 

defense had instead opted to t ry and keep the st a tement  completely out  of the 

t r ia l, t he overwhelming na ture of the aggrava t ing evidence aga inst  

Appellan t , as set  for th  in  previous poin t s, makes it  un likely tha t  the jury‟s 

sen tencing verdict  would have been  differen t  had evidence of the st a tement   

been  suppressed.  Zink , 278 S.W.3d a t  183. 
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XII. 

Failu re  to  m ove  to  su ppre ss  s tate m e n t to  soc ia l w orke r.  

 Appellan t  cla ims tha t  t r ia l counsel was ineffect ive in  not  moving to 

suppress and in  fa iling to object  to Appellan t ‟s st a tements to socia l worker  

Buck because Appellan t  was not  given  the Miranda  warn ings and counsel 

was not  presen t .  But  Appellan t  was not  subject ed to a  custodia l 

in ter roga t ion  and h is sta tements to Buck were cumula t ive to other  

sta tements showing tha t  Appellan t  remembered the shoot ings. 

A. Un de rly in g  Facts . 

 1. Tr ia l Proceedings. 

 Lar ry Buck, a  socia l worker  a t  the St . Louis County J a il, t est ified for  

the Sta t e a t  t he 2000 competency hear ing.  (1st Tr . 750).  Buck test ified tha t  

he was assigned as Appellan t ‟s pr imary socia l worker  and tha t  h is job was to 

assist  with  the adjustment  and well being of inmates by helping meet  their  

needs.  (1stTr . 753-54). Buck schedu led weekly meet ings with  Appellan t  in  

h is office.  (1stTr . 755).  The meet ings began  with  genera l inquir ies about  

how Appellan t  was get t ing a long and progressed to conversa t ion s about  how 

he found h imself in  ja il.  (1stTr . 755-56).  Buck main ta ined notes of the 

meet ings tha t  were kept  in  Appellan t ‟s records.  (1stTr . 756).  Some of those 
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notes were admit ted in to evidence a t  the competency hear ing and defense 

counsel sta ted “No object ion” to their  admission .  (1st Tr . 757). 

 Defense counsel did object  when Buck began  to test ify about  what  

Appellan t  had told h im about  the shoot ings.  (1st Tr . 761).  Counsel objected 

on  the basis of therapist /clien t  pr ivilege and on  the basis tha t  Appellan t  was 

in  custody and Buck was an  employee of the J ust ice Center .  (1st Tr . 761).  

The object ion  was over ru led.  (1st Tr . 761).  Buck test ified tha t  Appellan t  t old 

h im tha t  he shot  h is wife and severa l other  people a t  t he cour thouse because 

he was angry about  a  divorce proceeding t ha t  wasn‟t  going h is way.  (1stTr . 

762).  Appellan t  sa id tha t  he commit ted the shoot ings because the judge was 

going to award the house to h is wife.  (1st Tr . 763).  Appellan t  a lso told Buck 

tha t  he had brought  the revolvers used in  the shoot ings from Sea t t le to St . 

Louis, tha t  he took a  bus to the cour thouse, and tha t  he took out  the guns and 

sta r ted shoot ing when th ings did not  go h is wa y a t  the divorce hear ing.  

(1stTr . 763-64).  Buck sa id tha t  Appellan t  began  cla iming a  few months la t er  

tha t  he had no memory of the shoot ings.  (1st Tr . 764). 

 The t ranscr ipt  of the 2000 competency hear ing was en tered in to 

evidence a t  the 2005 competency hear ing.  (Comp.Tr . 6-7).  The prosecutor  

cross-examined one of the defense exper t s, Dr . Shopper , on  the issue of 

whether  or  not  Appellan t  was feigning h is memory loss.  The prosecutor  

asked Dr . Shopper  about  severa l st a tements Appellan t  made tha t  suggested 
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tha t  he did have a  memory of the shoot ings.  In  addit ion  to the sta tement  

made to Buck, the prosecutor  examined Dr . Shopper  about  sta temen ts made 

to Sergeant  Sa lamon, to Dr . Kane, to Dr . Parwa t ikar , and Dr . Rabun.  (Tr . 

2020-23, 2025-26).  The prosecutor  a lso got  Dr . Shopper  to admit  tha t  

memory test ing given  by Drs. Net t les and Kaufmann showed tha t  Appellan t  

had a  very good memory.  (Tr . 2019).  Dr . Shopper  test ified tha t  despite 

Appellan t ‟s cla ims to not  remember  the shoot ing, Appellan t  st ill sa id many 

th ings indica t ing tha t  he believed tha t  he did the r igh t  th ing and the vict ims 

deserved what  they got .  (Tr . 2079-80).  Dr . Shopper  a lso sa id tha t  whet her  

he actua lly remembered the shoot ings or  just  had been  told by others what  

had happened, Appellan t  had no remorse for  h is act ions.  (Tr . 2079).  

 On redirect  examina t ion , defense counsel elicited test imony from Dr . 

Shopper  about  a  nota t ion  con ta ined in  Buck‟s repor t  from the meet ing where 

Appellan t  had reca lled deta ils of the shoot ings.  (Tr . 2093).  Buck had sta ted 

tha t  Appellan t  had no insigh t  in to h is cr imina l behavior  and tha t  he expected 

to be released and to return  to h is life in  Sea t t le.  (Tr . 2093).  Dr . Shopper  

noted tha t  Appellan t ‟s comments a s rela ted by Buck showed par t icu la r ly poor  

insight  in to h is situa t ion .  (Tr . 2094).  Dr . Shopper  a lso test ified tha t  no 

factua l basis existed for  Appellan t ‟s sta t ement  to Buck tha t  the judge was 

going to award h is house to h is wife.  (Tr . 2095).  Defense counsel went  

th rough Buck‟s test imony a t  the competency hear ing and Dr . Shopper  sa id 
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tha t  Appellan t ‟s sta tements to Buck were consist en t  with  a  delusiona l 

disorder .  (Tr . 2097-2100). 

 Dr . J ohn  Rabun, who test ified as a  rebu t ta l witness to the NGRI 

defense, sa id tha t  he had or igina lly diagnosed Appellan t  with  an  amnest ic 

disorder , bu t  changed tha t  diagnosis a fter  reviewing fifteen  deposit ions and 

ta lking with  four teen  other  people, including Buck.  (Tr . 2390, 2393-2403).  

Dr . Rabun test ified tha t  Appellan t  demonst ra ted select ive memory loss in  an  

in terview tha t  he conducted.  (Tr . 2403).  Dr . Rabun a lso test ified tha t  a  

delusion  is a  fa lse belief tha t  a  per son  r igidly holds despite what  a lmost  

everyone else believes and despite incon t rover t ible evidence to the cont ra ry.  

(Tr . 2476). 

 2. 29.15 P roceedings. 

 The amended mot ion  a lleged tha t  counsel was ineffect ive for  fa iling to 

move to suppress Appellan t ‟s sta t emen ts to Lar ry Buck dur ing either  the 

competency hea r ing or  a t  t r ia l because those sta tement s  were illega lly 

obta ined.  (PCRL.F. 280, 285). 

 Buck test ified a t  the evident ia ry hear ing tha t  he approached h is 

meet ings with  inma tes as a  socia l worker  and not  as a  member  of law 

enforcement , so he did not  give inmates the Miranda  warn ings when ta lking 

to them.  (PCRTr . 190).  But  he sa id tha t  it  was completely up to the inma te 

whether  to ta lk about  a  subject  or  answer  a  quest ion .  (PCRTr . 190).  Buck 
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sa id tha t  Appellan t ‟s sta tements to h im about  the shoot ings  took place in  h is 

office, tha t  Appellan t  was in  custody a t  t he t ime, and tha t  he h ad been  

formally charged.  (PCRTr . 196-97).  Buck sa id tha t  he did not  know whether  

Appellan t  was represent ed by counsel a t  the t ime. (PCRTr . 197).   

 Buck test ified on  cross-examina t ion  tha t  h is on ly test imony in  

Appellan t ‟s case was dur ing the 2000 competency hear ing.  (PCRTr . 199).  

Buck sa id tha t  h is job as a  socia l worker  was to ta lk to Appellan t  about  what  

was on  h is mind and about  h is needs.  (PCRTr . 200).  Buck sa id t ha t  h is job 

was not  to in ter roga te Appellan t  and tha t  he did not  in ter roga te h im.  

(PCRTr . 200).  Buck test ified tha t  he was required to main ta in  notes of h is 

conversa t ions with  inmates and tha t  those notes go in to the inmate‟s file.  

(PCRTr . 203).  Buck sa id he was aware tha t  the r ecords could be subpoenaed 

and disclosed to doctors who were eva lua t ing Appellan t .  (PCRTr . 204).  Buck 

test ified tha t  he did not  reca ll disclosing Appellan t ‟s st a tements abou t  the 

shoot ing before being contact ed by Dr . Rabun, wh o had reviewed Buck‟s 

notes.  (PCRTr . 204-05).  In  par t icu la r , Buck did not  disclose those 

sta tements to the prosecutor ‟s office when it  fir st  contacted h im abou t  

Appellan t ‟s assault  on  h im.  (PCRTr . 210). 

 Tr ia l counsel David Kenyon t est ified tha t  one of Appellan t ‟s previous 

a t torneys had filed a  mot ion  to suppress Appellan t ‟s sta tements to Buck tha t  

was denied.  (PCRTr . 371).  Kenyon sa id he believed tha t  he asked the cour t  
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to reconsider  the ru ling and tha t  t he mot ion  was aga in  denied.  (PCRTr . 371).  

The non-founda t iona l quest ion  asked of Kenyon about  h is fa ilure to object  t o 

the sta tements was whether  object ing would have preserved the issue for  

appea l.  (PCRTr . 372).  Kenyon test ified on  cross-examina t ion  tha t  he did not  

understand Buck‟s conversa t ions with  Appellan t  to be in  the na ture of an  

in ter roga t ion .  (PCRTr . 446). 

 Co-counsel Rober t  Steele test ified tha t  he did not  consider  object ing or  

moving to suppress Appellan t ‟s st a tements to Buck on  Fifth  and  Sixth  

Amendment  grounds.  (PCRTr . 523).  St eele test ified on  cross-examina t ion  

tha t  he though t  tha t  object ion  had a lready been  made.  (PCRTr . 554).  St eele 

a lso sa id tha t  some of the informat ion  tha t  Steele test ified to was going to 

come in  through the exper t s.  (PCRTr . 554). 

 In  denying the cla im, the mot ion  cour t  found tha t  Appellan t ‟s 

sta tements to Buck were not  the product  of a  custodia l in ter roga t ion .  

(PCRL.F . 738).  The cour t  fur ther  found tha t  Buck‟s notes of h is 

conversa t ions with  Appellan t  were only revea led to the Sta t e a fter  Appellan t  

ra ised the issue of h is menta l competency and h is menta l responsibility for  

the cr imes.  (PCRL.F. 738).  The cour t  concluded tha t  any object ion  or  mot ion  

to suppress the sta t ement s would have been  den ied.  (PCRL.F. 738). 
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B. An alys is . 

 The mot ion  cour t  cor rect ly found tha t  no Miranda  viola t ion  occurred.  

Even  if t he ru les su r rounding Miranda apply to a  ja il socia l worker , Missour i 

cour t s have held tha t  “[a ] defendant ‟s st a tus as a  pr ison  inmate does not  

necessar ily make an  in terview by p r ison  officia ls a  „custodia l in ter roga t ion‟ 

requir ing the protect ions set  ou t  in  Miranda .”  Brown , 18 S.W.3d a t  485.  The 

test  for  examin ing whether  a  pr isoner  is in  custody for  purposes of Miranda  

requires a  showing tha t  “a  reasonable person  wou ld believe  there has been  a  

rest r ict ion  of h is freedom over  and above tha t  in  h is normal pr isoner  set t ing.”  

Id .  The cour t s consider  severa l factors in  determining whether  th is standa rd 

has been  met , including the language used to summon the individua l, the 

physica l sur roundings of the in ter roga t ion , the exten t  t o wh ich  he is 

confronted with  evidence of h is gu ilt , and the addit iona l pressure exer ted to 

deta in  h im.  Id .   

 Applying the Brown  factors to th is case shows tha t  Appellan t  was not  

in  custody for  Miranda purposes when he ta lked to Buck.  Appellan t  was not  

summoned with  coercive language, and he not  on ly was free to ignore the 

scheduled meet ings with  Buck, he did so on  a t  least  one occasion .  (1stTr . 

759).  Noth ing in  t he record suggest s a  coercive a tmosphere from conduct ing 

the in terviews in  Buck‟s office.  The record a lso does not  indica te tha t  
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Appellan t  was handcuffed or  otherwise rest ra ined.  Buck did not  engage in  

coercive quest ion ing techniques or  apply any pressure to Appellan t , and 

Appellan t  was free to ignore Buck‟s quest ions.  (PCRTr . 190). 

 To t r igger  the r equirements of the Miranda  warn ings, the suspect  must  

not  on ly be in  custody, bu t  must  a lso be in ter roga ted.  Glass, 136 S.W.3d a t  

510.  However , “Miranda  wa rn ings a re not  required every t ime the police 

quest ion  an  individua l.”  Id .  The ru le is no differen t  in  pr ison  set t ings.  “The 

type of in ter roga t ion  the Miranda  decision  proscr ibed was lengthy 

in ter roga t ion , employing psychologica l schemes designed to elicit  inculpa tory 

sta tements from cr imina l suspects who do not  know or  a re unaware of the 

implica t ions of their  r igh t  to remain  silen t  and to be represented by counsel.”  

Baker, 850 S.W.2d a t  950.  The record does not  r eflect  t he existence of tha t  

type of in ter roga t ion .  Buck test ified tha t  h is job was not  to in ter roga te 

Appellan t  and tha t  he did not  in ter roga te h im.  (PCRTr . 200).  F ina lly, the 

record as a  whole conclusively refu tes any not ion  tha t  Appellan t  was 

unaware of the implica t ions of h is r igh t  to be silen t  and to be represented by 

counsel.  The record, in  fact , revea ls the opposite – tha t  Appellan t  was 

hypervigilen t  about  asser t ing h is r igh ts, rea l or  imagined.  

 The mot ion  cour t ‟s findings demonst ra t e tha t  it  would not , while sit t ing 

as the t r ia l cou r t , have gran ted a  mot ion  to suppress had  one been  filed.  

(PCRL.F . 738).  Tha t  ru ling would have been  cor rect , for  the reasons cited 
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above.  Counsel is not  ineffect ive for  fa iling to file a  mot ion  to suppress tha t  

would have been  rejected.  Leisure, 838 S.W.2d a t  56. 

Appellan t  has a lso fa iled to demonst ra t e prejudice.  He fir st  cla ims tha t  

he was prejudiced by the use in  the 2005 competency hear ing of evidence of 

h is sta tement  to Buck, because tha t  was the only evidence tha t  he 

remembered the shoot ing.  Tha t  a rgument  ignores the fact  t ha t  th is Cour t  

has twice ru led tha t  amnesia  about  the events su r rounding the cr ime would 

not  make Appellan t  incompetent  to stand t r ia l.  Baum ruk  III , 280 S.W.3d a t  

608-09; Baum ruk  II , 85 S.W.3d a t  648.  Because Appellan t  was not  en t it led to 

a  finding of incompetency to stand t r ia l due to memory loss, he cannot  have 

been  prejudiced by the in t roduct ion  of evidence disput ing tha t  memory loss.  

S ee S trick land , 466 U.S. a t  694 (sta t ing tha t  a  defendant  seeking relief on  a  

cla im of ineffect ive assistance of counsel “has no en t it lemen t  to the luck of a  

lawless decisionmaker[.]”).  

 Appellan t  fur ther  cla ims tha t  he was prejudiced a t  t r ia l because the 

Sta te was able to use the sta temen t  to Buck as evidence tha t  Appellan t  

remembered the shoot ing, thus cont radict ing the defense tha t  Appellan t  

acted while under  a  paranoid delusion .  But  defense exper t  Dr . Net t les had 

previously test ified tha t  Appellan t ‟s memory loss appeared to be caused by 

the bra in  surgery he under went  a fter  t he shoot ings, while the delusiona l 

beliefs he held were present  before the shoot ing.  (Tr . 1832-33).  Dr . Net t les 
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thus test ified tha t  Appellan t  fit  one of the diagnost ic cr i ter ia  for  a  delusiona l 

disorder  – tha t  h is disturbances were not  due to a  medica l condit ion .  (Tr . 

1834).  The other  defense exper t , Dr . Shopper , a lso test ified tha t  Appellan t ‟s 

delusions before and a fter  the shoot ings were consisten t  and not  the resu lt  of 

bra in  damage suffered a fter  t he shoot ings.  (Tr . 1985-87).  The defense 

test imony thus demonst ra ted tha t  any cla imed memory loss was unconnected 

to the existence of a  delusiona l disorder .  And the reference to the sta temen t  

to Buck was cumula t ive of other  evidence showing tha t  Appellan t  had 

demonst r a ted having a  memory of the shoot ings.  (Tr . 2019-23, 2393-2403).  

Fur thermore, Dr . Shopper  test ified tha t  Appellan t ‟s sta tements to Buck were 

consisten t  with  a  delusiona l disorder .  (Tr . 2097-2100).  And even  the Sta te‟s 

exper t  t est ified tha t  delusions have to do with  fa lse beliefs.  (Tr . 2476).  

Memory would have noth ing to do with  whether  a  person  had a  delusion  

under  tha t  defin it ion .  Appellan t  has fa iled to show tha t  h is NGRI defense 

was prejudiced by the admission  of the sta tements to Buck . 
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XIII. 

Cross -e xam in ation  of Office r Ve n able .  

 Appellan t  cla ims tha t  an  evident ia ry hear ing should have been  held on  

h is cla im tha t  t r ia l counsel was ineffect ive for  asking Officer  Venable in  the 

pena lty phase whether  Appellan t ‟s ja il file showed past  violen t  behavior , 

because tha t  quest ion  a llowed Venable to test ify abou t  an  incident  where 

Appellan t  stabbed a  socia l worker  with  a  pencil.  But  the evidence elicited 

through Venable‟s non -responsive answer  was cumula t ive to evidence elicited 

pr ior  to Venable‟s test imony about  the deta ils of nu merous other  assault s 

commit ted by Appellan t  and there is not  a  reasonable probability tha t  

Venable‟s vague reference to a  pencil being used in  the assault  changed the 

outcome of the sen tencing proceeding. 

A. Un de rly in g  Facts . 

 1. Tr ia l Proceedings. 

 St . Louis Coun ty Correct ions Officer  Rober t  Venable t est ified for  the 

Sta te in  the pena lty phase about  h is response to the inciden t  where 

Appellan t  assaulted medica l assist an t  Tr ina  Bland.  (Tr . 2823-31).  Defense 

counsel a sked Venable on  cross-examina t ion  if t here was anyth ing in  

Appellan t ‟s file indica t ing tha t  he had previously been  violen t  with in  the ja il.  

(Tr . 2832).  Venable answered: 
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 I don‟t  th ink there was anyth ing cur ren t .  In  the past  he 

had been  violen t  in  the facility.  I‟m aware of a t  least  one incident  

where he stabbed a  socia l worker  [Buck] with  a  pencil, a  lead 

pencil.  At  the t ime tha t  th is incident  occur red tha t  was not  on  

h is file. 

(Tr . 2833).  Venable test ified tha t  he did not  know if Appellan t  was charged 

in  connect ion  with  tha t  incident .  (Tr . 2833). 

 2. 29.15 P roceedings. 

 The amended mot ion  a lleged tha t  defense counsel adduced otherwise 

inadmissible hearsay test imony tha t  a ided the Sta te‟s posit ion  and was 

another  aggrava t ing circumstance tha t  the jury considered in  recommending 

a  dea th  sen tence.  (PCRL.F. 393).  The mot ion  a lleged tha t  bu t  for  counsel‟s 

act ions, there was a  reasonable probability of a  differen t  ou tcome in  the 

sen tencing phase.  (PCRL.F. 395). 

 The mot ion  cour t  denied the cla im, finding tha t  it  was refu ted by the 

t r ia l t ranscr ipt .  (PCRL.F. 725).  The cour t  noted tha t  counsel asked whether  

Appellan t ‟s file reflected any violen t  behavior  pr ior  to the assault  on  Tr ina  

Bland, and tha t  Venable did not  answer  tha t  quest ion  but  in stead responded 

with  h is own recollect ion  of the assault  on  Buck.  (PCRL.F. 725-26).  The 

cour t  noted tha t  counsel could have objected to the answer  a s non -responsive, 

bu t  tha t  would have r isked h ighlight in g the answer  to the ju ry.  (PCRL.F. 
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726).  The cour t  found no er ror  by counsel and tha t  the decision  not  to object  

was not  unreasonable.  (PCRL.F. 726). 

B. An alys is . 

 Counsel did not  per form deficien t ly by a sking a  quest ion  tha t  was 

designed to soft en  the impact  of evidence of Appellan t ‟s assault  on  Tr ina  

Bland, bu t  to which  Officer  Venable gave a  non -responsive answer .  S ee S tate 

v. S hurn , 866 S.W.2d 447, 469-70 (Mo.banc 1993) (counsel cannot  be 

ineffect ive for  a t tempt ing to impeach  a  Sta te‟s witness and receivin g a  non-

responsive answer).  In  any event , t he record refu tes the cla im tha t  Appellan t  

was prejudiced by tha t  answer .  P r ior  to Officer  Venable‟s t est imony, the jury 

had a lready heard extensive evidence in  both  the guilt  and pena lty phases of 

Appellan t ‟s assault ive behavior  before and a fter  t he shoot ings. 

 Defense and Sta te exper t s test ified dur ing the gu ilt  phase tha t  

Appellan t  had been  put  in  ja il and had an  adult  abuse protect ion  order  issued 

aga inst  h im after  he a llegedly assaulted Mary Baumruk by shoving her  in to a  

wall and hur t ing her  shoulder .  (Tr . 1821, 1880, 2032, 2034, 2413).  The jury 

a lso hea rd tha t  Appellan t  a ssault ed h is fir st  divorce lawyer , who was then  75 

years old, by shoving h im aga inst  a  wall and landing severa l body blows.  (Tr . 

1816, 1879, 2041-42).  When told years la ter  tha t  the a t torney was deceased, 

Appellan t  replied tha t  he hoped the man had suffered.  (Tr . 2043).  Appellan t  
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had bragged before the shoot ings about  “cold cocking” the lawyer .  (Tr . 2044).  

The jury a lso heard test imony in  the guilt  phase tha t  Appellan t  had 

assaulted ja il nurse Tr ina  Bland by grabbing her  by t he ha ir , ramming her  

head in to a  wall, and h it t ing her  severa l t imes with  h is fist s a round her  

shoulder  and face.  (Tr . 1819-20, 1974-75, 2076, 2317).  Bland test ified in  the 

pena lty phase pr ior  to Venable about  the a t tack and the in jur ies she suffered , 

while Venable descr ibed the in jur ies he witnessed on  Bla nd.  (Tr . 2808-11, 

2828).  The jury a lso heard test imony in  the guilt  phase tha t  Appellan t  had 

grabbed and threa tened a  nu rse who was t rea t ing h im a t  the hospit a l a fter  

the shoot ings.  (Tr . 2398-99). 

 Given  a ll tha t  evidence of Appellan t ‟s a ssault ive behavior , it  is not  

reasonably probable tha t  the outcome of the sen tencing proceeding was 

changed by informing the jury, wh ich  a lready knew tha t  Appellan t  had 

assaulted Buck,
8
 tha t  the assault  involved a  stabbing with  a  pencil (with  no 

fur ther  deta il and no indica t ion  tha t  any ser ious in jury resu lted).  

Worth ington  v. S tate, 166 S.W.3d 566, 582 (Mo.banc 2005).  Tha t  makes th is 

dist inguishable from the Gant  case tha t  Appellan t  r elies on , where defense 

counsel‟s quest ion ing of the Sta te‟s on ly witness a t  a  suppression  hear ing 

provided the evidence needed to est ablish  probable cause for  the defendant ‟s 

                                         
8
  (Tr . 1990). 
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ar rest .  Gant v. S tate, 211 S.W.3d 655, 659 (Mo.App.W.D. 2007).  Without  

tha t  quest ion ing, the Sta te would not  have established probable cause and 

there was a  reasonable probabilit y tha t  the drug evidence ga ined through the 

a r rest  would have been  excluded.  Id .  Counsel‟s er ror  thus r a ised substan t ia l 

quest ions about  the outcome of th e t r ia l.  Id . a t  660.  Given  the overwhelming 

weight  of the aggrava t ing evidence, no such  quest ion  a r ises in  th is case.  
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XIV. 

Failu re  to  m ake  ade qu ate  re cord for appe a l.  

 Appellan t  cla ims tha t  t r ia l counsel was ineffect ive for  not  making an  

adequate record tha t  would have a llowed direct  appea l counsel to cha llenge 

the Sta t e‟s use of a  slide show dur ing pena lty phase rebut ta l a rgument .  But  

Appellan t  does not  sta te a  cognizable cla im because counsel‟s a lleged 

inact ions did not  depr ive Appellan t  of a  fa ir  t r ia l. 

A. Un de rly in g  Facts . 

 1. Tr ia l Proceedings. 

 Defense counsel ra ised an  object ion  dur ing the prosecutor ‟s fina l 

summat ion  in  the pena lty phase of the t r ia l: 

 MR. KENYON:  I‟m sor ry, Mr . Waldemer .  At  th is poin t , 

your  Honor , I‟m going to object .  I want  the record to r eflect  tha t  

while Mr . Waldemer  is  going through h is closing a rgument  there 

is a  n ice lit t le slide show tha t ‟s going on  behind h im tha t ‟s 

showing var ious pictures of the vict im‟s family members, showing 

Mary Baumruk, var ious Sta te‟s exhibit s  tha t  have been  admit ted 

in to evidence, pictures of the cour t room.  And I an t icipa te tha t  

they will keep on  fla sh ing up as he goes through closing 
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argument .  I would object  to tha t , and I would a t  the very least  

want  the record to r eflect  tha t  th is was going on . 

 THE COURT:  The record will reflect  tha t  the photographs 

were being displayed.  Do you have a  response, Mr . Waldemer? 

 MR. WALDEMER:  I didn‟t  know if there was a  lega l 

object ion , Your  Honor .  All I can  say is t hese, every one of these 

exhibit s is in  evidence and has been  ava ilable for  the jury and 

they‟ve a ll viewed them. 

 THE COURT:  And the object ion  is over ru led.  You may 

proceed. 

(Tr . 3077-78).  Counsel included a  cla im in  the mot ion  for  new t r ia l t ha t  the 

cour t  er red in  over ru ling the object ion  to the slide show because the 

sta tements by the prosecutor  in  closing a rgument  were independent  of the 

“sta tements” broadcast  to the jury through the pictures.  (L.F . 838-39). 

 2. 29.15 P roceedings. 

 The amended mot ion  a lleged tha t  t r ia l counsel was ineffect ive for  

fa iling to proper ly object  when the Sta t e cont inua lly displayed a  photographic 

slide show dur ing the pena lty phase closing a rgument  and for  fa iling to 

proper ly preserve the issue for  appella te review.  (PCRL.F. 408).   

 Tr ia l counsel David Kenyon t est ified a t  the evident ia ry hear ing tha t  he 

did not  have access to a  DVD of the slide show to have put  in to evidence for  
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la ter  review.  (PCRTr . 407-08).  Kenyon conceded on  cross-examina t ion  tha t  

a ll of the photographs in  the slide show had previously been  admit ted in to 

evidence.  (PCRTr . 467-68).   

 Co-counsel Rober t  Steele test ified the pictures con ta ined in  the slide 

show cor responded to the prosecutor ‟s a rgument , though he a lso sa id tha t  the 

a rgument  was not  specific to the picture being displayed.  (PCRTr . 544-45).  

Steele sa id tha t  he had no recollect ion  of how long the slide show played.  

(PCRTr . 544). 

 Direct  appea l counsel Rosemary Perciva l test ified tha t  she did not  ra ise 

a  cla im about  the slide show because there was not  enough of a  record as to 

the substance of the photographs, t heir  size, and how lon g the slide show 

went  on .  (PCRTr . 486).  Perciva l sa id tha t  she would need to be able to 

descr ibe the slide show in  deta il in  her  br ief and she felt  tha t  there wasn‟t  

enough on  the r ecord for  her  to do tha t  effect ively.  (PCRTr . 486).  Perciva l 

test ified tha t  it  wou ld have been  helpfu l if a  copy had been  made of the slide 

show and put  in to evidence because she could then  have d escr ibed it  in  her  

br ief.  (PCRTr . 486-87). 

 In  denying the cla im, the mot ion  cour t  found tha t  counsel‟s object ion  

and inclusion  of the cla im in  the mot ion  for  new t r ia l preser ved the issue for  

review.  (PCRL.F. 751).  The cour t  a lso sta ted tha t  it  had reviewed the 

photographs as they played dur ing the Sta te‟s closing a rgumen t  and had 
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reviewed the t r anscr ipt  of tha t  a rgument , and found tha t  t he photographs 

cor responded with  the vict im  impact  por t ions of the presenta t ion .  (PCRL.F. 

751).  The cour t  found no er ror  from the playing of the slide show and it  

concluded tha t  any fur t her  object ion  or  preserva t ion  of the issue for  appea l 

would not  have resu lted in  Appellan t  obta in ing r elief.  (PCRL.F. 751). 

B. An alys is . 

 Although  the cla im as sta ted in  Appellan t ‟s Poin t  Relied On  is sligh t ly 

differen t  than  the cla im sta t ed in  the amended mot ion , both  the poin t  and the 

mot ion  suffer  from the same fa ta l flaw.  Post -convict ion  relief for  ineffect ive 

assistance of counsel is limit ed to er rors tha t  prejudiced the defendan t  by 

denying h im a  fa ir  t r ia l.  S trong, 263 S.W.3d a t  646.  Appellan t ‟s a lleged 

er rors do not  concern  the effect  of counsel‟s per formance on  the t r ia l, bu t  

instead address how counsel‟s per formance a ffect ed the direct  appea l.  

Appellan t ‟s cla im, whether  const rued as a  fa ilure to preserve the issue for  

review or  a  fa ilure to cr ea te a  sufficien t  record to assist  appella te counsel in  

ra ising a  preserved cla im, is not  cognizable and was proper ly rejected by the 

mot ion  cour t .  S ee id . (the fa ilure to preserve er ror  for  appella te review is not  

cognizable in  a  Rule 29.15 mot ion). 

  



 112 

XV. 

Failu re  to  ra ise  c la im  abou t s lide  sh ow  on  dire ct appe al.  

 Appellan t  cla ims tha t  direct  appea l counsel was ineffect ive for  fa iling to 

ra ise a  cla im tha t  the t r ia l cour t  er r ed in  over ru ling Appellan t ‟s object ion  to 

the Sta t e‟s use of a  slide show dur ing pena lty phase rebut ta l a rgument .  Bu t  

counsel made a  st ra tegic decision  not  to ra ise tha t  issue on  direct  appea l 

because she would not  be able to establish  tha t  the t r ia l cour t  abused it s 

discret ion  in  over ru ling the object ion  to the slide show. 

A. Un de rly in g  Facts . 

 The amended mot ion  a lleged, as an  a lterna t ive to the cla im set  for th  in  

the previous poin t , t ha t  direct  appea l counsel was ineffect ive for  fa iling to 

ra ise a  cla im of er ror  regarding the slide show.  (PCRL.F. 414). 

Direct  appea l counsel Rosemar y Perciva l test ified a t  t he evident ia ry 

hear ing tha t  she did not  ra ise a  cla im about  the slide show because there was 

not  enough of a  record as to the substance of the photographs, their  size, and 

how long the slide show wen t  on .  (PCRTr . 486).  Perciva l sa id tha t  she would 

need to be able to descr ibe the slide show in  deta il in  her  br ief and she felt  

tha t  there wasn‟t  enough informat ion  in  the record for  her  to do tha t  

effect ively.  (PCRTr . 486). 
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In  denying the cla im, the cour t  noted tha t  it  had reviewed the 

photographs as they played dur ing the Sta te‟s closing a rgument  and fou nd no 

er ror .  (PCRL.F . 751).  The cour t  a lso sta ted tha t  it  had reviewed the 

t ranscr ipt  of the closing a rgument  and found tha t  the photographs 

cor responded with  the vict im  impact  por t ion  of the presenta t ion . (PCRL.F. 

751).  The cour t  found tha t  t he st a tements and photographs were suppor ted 

by the evidence, were relevan t  and proba t ive to the issues presented and did  

not  prejudice Appellan t .  (PCRL.F. 751).  The cour t  concluded tha t  any 

fur ther  object ion  or  preserving the issue for  appea l would not  have resu lted 

in  relief t o Appellan t .  (PCRL.F. 751). 

B. An alys is . 

 This a rgument  is the converse of the previous a rgument .  Where 

Appellan t  a lleged in  the pr ior  poin t  tha t  appella te counsel was provided an  

insufficien t  record of the slide show to r a ise the issue on  dir ect  appea l, he 

now cla ims tha t  appella te counsel was ineffect ive for  fa iling to ra ise the cla im 

despite the lack of a  sufficien t  record.  Counsel has no duty to ra ise every 

possible issue asser t ed in  the mot ion  for  new t r ia l.  S torey, 175 S.W.3d a t  148. 

In  order  to obta in  reversa l on  direct  appea l, counsel would have had to 

establish  tha t  the t r ia l cour t  abused it s discret ion  in  permit t ing the slide 

show and tha t  the slide show prompted the jury to act  other  than  on  the basis 
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of reason .  S tate v. S trong, 142 S.W.3d 702, 720-21 (Mo.banc 2004).  In  

S trong, t h is Cour t  found no abuse of discret ion  in  a llowing a  slide show 

dur ing pena lty phase closin g a rgument  where near ly a ll of t he photographs 

conta ined in  the slide show had previously been  admit t ed in to evidence, and 

those not  admit ted were innocuous and lacked prejudice.  Id . a t  721.  The 

mot ion  cour t  noted the opin ion  in  S trong and par t icu la r ly the Cour t ‟s 

observa t ion  tha t  gruesome cr imes produce gruesome photographs, and a  

defendan t  may not  escape the bru ta lity of h is act ions.  (PCRL.F. 751) 

(quot ing S trong, 142 S.W.3d a t  721). 

 Appella t e counsel test ified a t  the eviden t ia ry hear ing tha t  she did not  

ra ise a  cla im about  the slide show because the r ecord did not  conta in  

sufficien t  in format ion  to effect ively a rgue tha t  cla im.  (PCRTr . 486).  Pu t  

another  way, counsel recognized tha t  she would be unable to establish  on  the 

ava ilable record tha t  the t r ia l cour t  abused it s discret ion  in  over ru ling the 

object ion  to the slide show.  A st ra tegic decision  to not  appea l an  issue is not  

a  ground for  ineffect ive assistance of counsel.  S torey, 175 S.W.3d a t  149. 
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XVI. 

Lack of fin din gs  on  c la im  of in e ffe ct ive  ass is tan ce  of appe llate  

cou n se l. 

 Appellan t  cla ims tha t  the mot ion  cour t  clear ly er red in  fa iling to issue 

findings of fact  and conclusions of law on  whether  direct  a ppea l counsel was 

ineffect ive for  fa iling to ra ise a  cla im about  the Sta t e‟s use of a  slide show 

dur ing pena lty phase rebut t a l a rgument .  But  the cour t ‟s findings a re 

sufficien t  to permit  meaningfu l appella t e review, and a  remand for  addit iona l 

findings would be unnecessary in  any event  since the r ecord shows tha t  

Appellan t  is not  en t it led to r elief on  h is cla im. 

A cour t  deciding a  29.15 mot ion  is to issue findings of fact  and 

conclusions of law on  a ll issues presented.  Supreme Cour t  Rule 29.15(j).  

Those findings and conclusions must  be sufficien t ly specific to a llow 

meaningfu l appella t e review.  Edwards v. S tate, 200 S.W.3d 500, 513 

(Mo.banc 2006).  The cour t  is not , however , requ ired to individua lly address 

every cla im brought  by the movan t .  Id .  Genera lized findings a re sufficien t  

so long a s they permit  the appella te cour t  an  adequa te record for  review of 

movant ‟s cla im.  Id .  The mot ion  cour t ‟s finding tha t  no er ror  resu lted from 

the slide show, tha t  the photographs cor responded with  the vict im impact  

por t ion  of the presenta t ion , tha t  t he sta tements and photographs were 
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suppor ted by the evidence, were relevan t  and proba t ive to the issues 

presented and did not  prejudice Appellan t , and tha t  preserving the issue for  

appea l would not  have resu lt ed in  r elief, reflect  a  finding tha t  the cla im of 

er ror  wou ld not  have resu lted in  reversa l had it  been  ra ised on  appea l.  

(PCRL.F . 751).  Those findings a re sufficien t  for  th is Cour t ‟s review.   

 Even  if t h is Cour t  were to find the mot ion  cour t ‟s findings in sufficien t , 

a  “useless remand” will not  be ordered to consider  an  issue where it  is clea r  

tha t  the movant  is en t it led to no relief a s a  mat t er  of law.  Ervin  v. S tate, 80 

S.W.3d 817, 825-26 (Mo.banc 2002).  As noted in  the previous poin t , noth ing 

in  the t r ia l record suggests tha t  the cour t  abused it s discret ion  in  over ru ling 

Appellan t ‟s object ion , and the Rule 29.15 eviden t ia ry hear ing demonst ra tes 

tha t  appella te counsel made a  st ra tegic decision  not  to ra ise a  cla im because 

she would have been  unable to prove reversible er ror .  Because Appellan t  

cannot  base a  cla im of ineffect ive assis tance on  counsel‟s reasonable st ra tegic 

decisions and because the record does not  show a  reasonable probability of a  

differen t  ou tcome had the cla im been  ra ised, Appellan t  is not  en t it led to relief 

as a  ma t ter  of law and a  remand for  findings is unnecessar y. 
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XVII. 

Failu re  to  im pe ach  Dr. Rabu n .  

 Appellan t  cla ims tha t  t r ia l counsel was ineffect ive for  fa iling to 

impeach  Sta te‟s witness Dr . J ohn  Rabun with  the fact  tha t  he fir st  gave 

opin ions about  Appellan t ‟s menta l sta te while h is divorce was pending before 

J udge Sam Ha is, the judge who presided over  Appellan t ‟s divorce, because 

tha t  cross-examina t ion  would have demonst ra ted Rabun‟s bias.  But  counsel 

was not  ineffect ive because the proposed impeachment  wou ld not  have 

provided a  viable defense and Appellan t  fa iled to show a  reasonable 

probability tha t  it  would have changed the outcome of the t r ia l.  

A. Un de rly in g  Facts . 

 1. Tr ia l Proceedings. 

 Psychia t r ist  J ohn  Rabun test ified for  the Sta te as a  rebut ta l witness to 

Appellan t ‟s NGRI defense.  (Tr . 2377-2602).  Dr . Rabun examined Appellan t  

th ree t imes.  (Tr . 2379).  Dr . Rabun concluded in  1994 tha t  Appellan t  was not  

suffer ing from any psychia t r ic diagnosis.  (Tr . 2384).  In  1999, Dr . Rabun 

diagnosed Appellan t  with  an  amnest ic disorder  due to the head t rauma he 

suffered a fter  being shot .  (Tr . 2388).  In  2000, Dr . Rabun was asked for  the 

fir st  t ime to eva lua te Appellan t ‟s menta l responsibility a t  the t ime of offense.  

(Tr . 2392-93).  Dr . Rabun per formed tha t  eva lua t ion  by in terviewing mult iple 
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witnesses, reviewin g numerous documents, and re-in terviewing Appellan t .  

(Tr . 2393-96).  Based on  tha t  new informat ion , par t icu la r ly witnesses who 

sa id tha t  Appellan t  expressed a  memory of the shoot ings, Dr . Rabun vaca ted 

h is diagnosis of an  amnest ic disorder  and aga in  a r r ived a t  t he opin ion  tha t  

Appellan t  was not  suffer ing from any menta l disorder .  (Tr . 2396).  Dr . Rabun 

test ified tha t , in  h is opin ion  to a  reasonable degree of psychologica l cer ta in ty, 

Appellan t  knew and apprecia ted the na ture, qua lity, and wrongfulness  of h is 

conduct .  (Tr . 2415). 

 2. 29.15 P roceedings. 

 The amended mot ion  a lleged the following.  Tha t  counsel was 

ineffect ive for  fa iling to invest iga te and impeach  Dr . Rabun with  evidence 

tha t  a  divorce proceeding between Dr . Rabun and h is wife was in it ia ted on  

September  6, 1994 and assigned to J udge Hais, who signed a  decree of 

dissolu t ion  on  J anuary 3, 1995.  (PCRL.F . 245-46).  Tha t  the dissolu t ion  

decree ordered Dr . Rabun to pay main tenance and ch ild suppor t  and any 

subsequent  mot ions to modify custody, ch ild suppor t , or  main tenance would 

have been  heard by J udge Hais.  (PCRL.F. 246).   Tha t  the Sta te‟s theory 

a lleged tha t  Appellan t  wanted to kill J udge Hais, and tha t  J udge Hais‟s role 

in  Dr . Rabun‟s then-pending divorce gave Dr . Rabun  a  reason  to find 

Appellan t  competen t  to stand t r ia l and to find tha t  Appellan t  did not  suffer  
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from a  menta l disease or  defect  which  would have excluded h is responsibility 

for  the shoot ings.  (PCRL.F. 248). 

 A cer t ified copy of the cour t  file from Dr . Rabun‟s divorce was en t ered 

in to evidence a t  the Rule 29.15 evident ia ry hear ing.  (PCRTr . 346-47).  The 

file indica ted tha t  t he pet it ion  for  dissolu t ion  was filed on  September  6, 1994 

and was granted on  December  9, 1994, and tha t  t he case was assigned to 

J udge Hais.  (PCRTr . 347-49).  Tr ia l counsel David Kenyon t est ified tha t  he 

was not  aware pr ior  to t r ia l tha t  J udge Hais was the judge in  Dr . Rabun‟s 

dissolu t ion .  (PCRTr . 350).  Kenyon admit ted on  cross-examina t ion  tha t  the 

cour t  records showed tha t  Dr . Rabun‟s divorce was uncon tested and thus 

would not  have provided fer t ile grounds for  impeachment  since J udge Hais‟s  

on ly role was to approve the separa t ion  agreement  tha t  Dr . Rabun reached  

with  h is ex-wife.  (PCRTr . 431-33).   

 Co-counsel Rober t  Steele test ified tha t  he was a lso u naware tha t  Dr . 

Rabun had a  divorce pending before J udge Hais when  he fir st  eva lua ted 

Appellan t .  (PCRTr . 509).  Steele sa id tha t  had he been  aware of the divorce, 

he would have asked Rabun  a bout  it  du r ing the t r ia l.  (PCRTr . 509).  Steele 

admit ted on  cross-examina t ion  tha t  an  uncontest ed divorce occurr ing 

th ir teen  years before the t r ia l wou ld not  have provided fer t ile  grounds for  

impeachment .  (PCRTr . 551-52). 
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 In  denying the cla im, the mot ion  cour t  found tha t  a  non -contested 

divorce would have been  of no impeachment  va lue, tha t  an  a t tack of such  a  

persona l na ture would have dimin ished t r ia l counsel‟s standing with  the jury, 

and tha t  it  would not  have provided Appellan t  with  a  defense in  either  the 

competency hea r ing or  the t r ia l.  (PCRL.F. 730).  The cour t  concluded tha t  

there was not  even  a  sligh t  possibility of a  differen t  resu lt  had counsel cross -

examined Dr . Rabun about  h is uncontested divorce tha t  occur red ele ven  

years pr ior  to t r ia l.  (PCRL.F . 730).  

B. An alys is . 

 While the amended mot ion  r efers to counsel‟s fa ilure to discover  the 

a llegedly impeaching evidence, Appellan t ‟s  poin t  relied on  makes no 

reference to counsel being ineffect ive for  fa iling to invest iga te.  Cla ims not  

included in  the poin t  relied on  a re waived .  N unley, 341 S.W.3d a t  625.  But  

even  if a  cla im of fa ilure to invest iga te were proper ly before the Cour t , “„the 

duty to invest iga te does not  force defense lawyers to scour  the globe on  the 

off-chance someth ing will tu rn  up[.]‟”  S trong, 263 S.W.3d a t  652 (quot ing 

R om pilla v. Beard , 545 U.S. 374, 383 (2005)).  “In  the r ea l wor ld con ta in ing 

rea l limita t ions of t ime and human  resources, cr imina l defense counsel is 

given  a  heavy measure of deference in  deciding what  witnesses and evidence 

a re wor thy of pursu it .”  S tate v. T wenter, 818 S.W.2d 628, 635 (Mo.banc 
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1991).  It  is not  reasonable to expect  defense counsel to discover  every facet  of 

a  poten t ia l witness‟s life.  In  par t icu la r , counsel should not  be expected to 

determine whether  the witness has gone through  a  divorce, on  the off-chance 

tha t  one of the persons involved in  the shoot ings was a lso involved in  tha t  

witness‟s divorce case. 

 Even  if counsel should have discovered tha t  in format ion , the fa ilure to 

impeach  a  witness does not  const itu te ineffect ive assist an ce of counsel un less 

the impeachment  would have provided a  viable defense or  changed the 

outcome of the t r ia l.  S tate v. Ferguson , 20 S.W.3d 485, 506 (Mo.banc 2000).  

Informat ion  tha t  J udge Hais presided over  Dr . Rabun‟s divorce would not  

have provided a  viable defense because it  would not  have nega ted an  element  

of the cr ime.  Davidson  v. S tate, 308 S.W.3d 311, 317 (Mo.App.E.D. 2010); 

S tate v. Kelley, 953 S.W.2d 73, 94 (Mo.App.S.D. 1997).  Appellan t  a lso fa iled 

to demonst ra te tha t  the proposed impeachment  evidence would have a ffect ed 

the outcome of the t r ia l.  Defense counsel test ified without  cont radict ion  a t  

the evident ia ry hear ing tha t  the divorce would not  have provided fer t ile  

grounds for  impeachment .  (PCRTr . 432-33, 551-52).  Dr . Rabun was one of 

two Sta t e‟s exper t s ca lled t o rebut  the NGRI defen se, and no showing has 

been  made tha t  the test imony of the other  exper t  was not  su fficien t  by it self 

for  the jury to have rejected tha t  defense.   
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XVIII. 

Failu re  to  ca ll tre atin g  doctors  at com pe te n cy h e arin g . 

 Appellan t  cla ims tha t  t r ia l counsel was ineffect ive for  fa iling to present  

opin ion  t est imony from t rea t ing physicians F isher  and Perkowski tha t  

Appellan t ‟s memory deficit s were genuine, because there was a  reasonable 

probability tha t  t est imony would have led to a  finding tha t  Appellan t  was 

incompetent  to proceed.  But  Appellan t  fa iled to show tha t  t he doctor s‟ 

test imony wou ld have changed the outcome of the competency proceeding.  

A. Un de rly in g  Facts . 

 The amended 29.15 mot ion  a lleged the following.  Tha t  Dr . Linda  

F isher  had been  ch ief physician  for  the St . Louis Police Depar tment  and had 

been  involved in  Appellan t ‟s  case since J une of 1992.  (PCRL.F. 251).  Tha t  

F isher  told one of Appellan t ‟s pr ior  counsels, Lar ry Bagsby, tha t  she believed 

Appellan t ‟s memory loss was permanent  and tha t  anyth ing he rem embered 

was confabula ted.  (PCRL.F. 252).  Tha t  Dr . Les Perkowski was a  st a ff 

psychia t r ist  with  the Depar tment  of Menta l Hea lth  who t rea ted Appellan t  a t  

the Fulton  Sta te Hospita l.  (PCRL.F. 253).  Tha t  Dr . Perkowski diagnosed 

Appellan t  in  1994 with  dement ia  due to head t rauma and tha t  h is situa t ion  

had lit t le likelihood of improving.  (PCRL.F. 253-54).  Tha t  counsel was 

ineffect ive for  fa iling to present  evidence from the t rea t ing physicians 
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because it  wou ld have been  more credible t han  t est imony from Sta t e‟s exper t  

Dr . J ohn  Rabun, who the mot ion  a lleged had previously been  pa id by the 

prosecutor ‟s office.  (PCRL.F. 254). 

 Former  t r ia l counsel Lar ry Bagsby test ified a t  t he 29.15 hear ing tha t  

he in terviewed Dr . F isher  on  J une 8, 1993.  (PCRTr . 16).  Bagsby‟s notes from 

tha t  in terview were admit ted in to evidence for  the purpose of showing tha t  it  

was in  the file and ava ilable to t r ia l counsel.  (PCRTr . 17).  The cour t  a lso 

received Dr . F isher ‟s dea th  cer t ifica te in to evidence, reflect ing tha t  she died 

on  J anuary 23, 2006.  (PCRTr . 12). 

 Tr ia l counsel David Kenyon t est ified tha t  he and Teoffice Cooper
9
 

represented Appellan t  a t  the 2005 competency hear ing.  (PCRTr . 334).  

Kenyon t est ified tha t  pr ior  to the competency hear ing he reviewed Bagsby‟s 

memo of h is in terview with  Dr . F isher .  (PCRTr . 350-51).  Kenyon sa id tha t  

he did not  in terview Dr . F isher  pr ior  to the competency hear ing and he 

denied having a  t r ia l st ra tegy reason  for  fa iling to ta lk  to her  a nd present  her  

test imony.  (PCRTr . 353-54).  Kenyon a lso ident ified Appellan t ‟s t rea tmen t  

records from Fulton  Sta te Hospita l, which  were admit t ed a t  the 2000 

competency hea r ing and readmit ted a t  t he 2005 hear ing.  (PCRTr . 355).  

Kenyon t est ified tha t  he did not  in t erview Dr . Perkowski and could not  reca ll 

                                         
9
  Cooper  did not  test ify. 
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having a  st ra t egic r eason  for  not  ca lling h im a t  the 2005 competency hear ing.  

(PCRTr . 358-59). 

 Kenyon agreed on  cross-examina t ion  tha t  Dr . F isher ‟s specia lty was 

in terna l medicine and tha t  she was not  a  psychia t r ist , psychologist , or  

neurologist .  (PCRTr . 434).  Kenyon sa id tha t  the defense t eam had reta ined 

severa l exper ienced forensic psychia t r ist s and psychologist s who conducted 

mult iple eva lua t ions of Appellan t .  (PCRTr . 434-35).  Kenyon sa id tha t  two of 

those exper t s, Drs. Parwat iker  and Har ry, had medica l t ra in ing and 

exper ience with  head in jur ies and tha t  each  gave opin ions about  Appellan t ‟s 

head in ju r ies tha t  were based on  more r ecent  in format ion  than  wha t  was 

ava ilable in  1992 and 1993.  (PCRTr . 435-36).  Kenyon  admit ted tha t  the 

test imony of those doctors would have r endered Dr . F isher ‟s opin ion  fa r  less 

impor tan t .  (P CRTr . 436).  Kenyon  a lso admit ted tha t  a ll of the defense 

exper t s agreed tha t  Appellan t ‟s memory had improved between 1992 and 

2005.  (PCRTr . 436).   

 As to Dr . Perkowski, Kenyon  noted tha t  other  doctors, including Dr . 

Harry, had diagnosed Appellan t  with  dement ia  in  1994, bu t  had dropped tha t  

diagnosis by the t ime of the 2005 hear ing.  (PCRTr . 437).  Kenyon admit ted 

tha t  Dr . Perkowski would have disagreed with  the other  exper t s and tha t  it  

would thus not  have been  wise to ca ll h im.  (PCRTr . 437-38). 
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 The mot ion  cour t  found tha t  the test imony of Drs. F isher  and 

Perkowski would not  have provided a  viable defense.  (PCRL.F. 732).  The 

cour t  found their  t est imony would have been  cumula t ive in  some respects, 

impeached by Appellan t ‟s cur ren t  condit ion  in  most  respects, and of 

insignificant  va lue to h is cla im of incompetency.  (PCRL.F. 732). 

B. An alys is . 

 To preva il on  a  cla im of ineffect ive assistance for  fa ilure to ca ll a  

witness, Appellan t  must  show tha t  (1) counsel knew or  shou ld have known of 

the exist ence of the witness, (2) the witness could be loca ted through 

reasonable invest iga t ion , (3) the witness would test ify, and (4) the witness‟s 

test imony wou ld have provided a  viable defense.  S trong, 263 S.W.3d a t  652.  

Appellan t  fa iled to make the requ ired showing. 

 While Dr . F isher  was deceased by the t ime of the evident ia ry hear ing 

there is noth ing in  the record indica t ing tha t  Dr . Perkowski was unava ilable.  

Because Appellan t  did not  ca ll h im, he fa iled to establish  tha t  Dr . Perkowski 

would have test ified a t  the 2005 competency hear ing or  wha t  h is test imony 

would have been , pa r t icu la r ly in  ligh t  of newer  informat ion  showing tha t  

Appellan t ‟s memory deficit s had improved.  S tate v. Boyce, 913 S.W.2d 425, 

430 n .3 (Mo.App.E.D. 1993). 
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 The mot ion  cour t  a lso cor rect ly found tha t  any t est imony by the doctors 

would not  have provided a  viable defense.  Appellan t  does not  dispute the 

mot ion  cour t ‟s finding tha t  some of the test imony tha t  Drs. F isher  and 

Perkowski a llegedly would have provided would be cumula t ive to test imony 

from the defense exper t s who did t est ify a t  the hear ing.  The fa ilure to 

in t roduce cumula t ive evidence does not  const itu t e ineffect ive assist ance of 

counsel.  Forrest , 290 S.W.3d a t  709.  And while Appellan t  cla ims t est imony 

by t rea t ing physicians would be more credible than  test imony from reta ined 

exper t s, it  was the mot ion  cour t  tha t  presided over  the competency hear ing 

and wou ld have made any credibility determina t ion s.  The cour t ‟s findings 

show tha t  it  would not  have decided differen t ly had the doctors test ified.  

 Counsel‟s test imony a t  the evident ia ry hear ing suppor ted the mot ion  

cour t ‟s findings tha t  some of the pu rpor t ed test imony by the doctors would 

have been  impeached to some exten t  by more recent  eva lua t ions of Appellan t .  

Counsel is not  ineffect ive for  fa iling to present  test imony tha t  would be 

cont radicted by the test imony of other  defense witnesses.  S tate v. Clem ons, 

946 S.W.2d 206, 221 (Mo.banc 1997). 

Appellan t  has a lso fa iled to demonst ra t e prejudice.  His a rgument  tha t  

Drs. F isher  and Perkowski could have established a t  the 2005 competency 

proceeding tha t  h is memory loss was genuine ignores the fact  tha t  t h is Cour t  

has twice ru led tha t  amnesia  about  the events su r rounding the cr ime would 
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not  make Appellan t  incompetent  to stand t r ia l.  Baum ruk  III , 280 S.W.3d a t  

608-09; Baum ruk  II , 85 S.W.3d a t  648.  Because Appellan t  was not  en t it led to 

a  finding of incompetency to stand t r ia l due to memory loss, he cannot  have 

been  prejudiced by the fa ilure to in t roduce evidence suppor t ing tha t  memory 

loss.  S ee S trick land , 466 U.S. a t  694 (st a t ing tha t  a  defendant  seeking relief 

on  a  cla im of ineffect ive assistance of counsel “has no en t it lement  to the luck 

of a  lawless decisionmaker[.]”).  
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XIX. 

Failu re  to  ca ll tre atin g  n u rse s  in  pe n alty  ph ase .  

 Appellan t  cla ims tha t  t r ia l counsel was ineffect ive for  fa iling to ca ll 

t rea t ing nurses Gast  and J ohns in  the pena lty phase to test ify tha t  pa t ien t s 

with  head in jur ies can  become belligerent .  But  counsel made a  st ra tegic 

decision  not  to ca ll t he witnesses  and the test imony they offered a t  t he 29.15 

hear ing does not  demonst ra t e a  reasonable probability of a  differen t  

sen tencing outcome. 

A. Un de rly in g  Facts . 

 1. Tr ia l Proceedings. 

 Psychia t r ist  J ohn  Rabun test ified in  the guilt  phase as a  rebut ta l 

witness to Appellan t ‟s NGRI defense.  (Tr . 2377).  Dr . Rabun test ified tha t  he 

in terviewed severa l people a fter  being ordered by the cour t  to determine 

Appellan t ‟s menta l responsibility a t  the t ime of the shoot ings.  (Tr . 2392-94).  

One of those persons was Lisa  Williams, a  nurse a t  St . Louis Regiona l 

Hospita l.  (Tr . 2395).  Rabun  test ified tha t  a fter  t a lking to Williams and three 

other  people who in t eracted with  Appellan t  a t  t he St . Louis County J a il, he 

changed h is previous opin ion  tha t  Appellan t  suffered amnesia .  (Tr . 2396).  

Dr . Rabun test ified tha t  Appellan t  made sta tements to Williams while she 

cared for  h im in  1992 such  a s, “h is wife deserved it” and “Those damn 
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lawyers deserved it .”  (Tr . 2398).  Appellan t  a lso told her  tha t  he “wished he 

would have died in  th e shoot  ou t .”  (Tr . 2398-99).  He refer red to Mary as “the 

bitch” and grabbed Williams‟s a rm when he thought  she was not  doing her  

job and sa id, “Bitch , you  deserve it  like my wife did.”  (Tr . 2399).  Dr . Rabun 

sa id tha t  Appellan t ‟s words were sign ificant  because it  showed tha t  he 

remembered the reason  why h is wife and the lawyers “deserved it .”  (Tr . 

2399). 

 2. 29.15 P roceedings. 

 The amended 29.15 mot ion  a lleged tha t  counsel was ineffect ive for  

fa iling to in t roduce evidence from Cather ine Gast  and Cathy J ohns, nurses 

who t rea ted Appellan t  a t  Ba rnes Hospit a l, tha t  other  people with  head 

in jur ies behave simila r ly to how Appellan t  behaved a ft er  being shot .  

(PCRL.F . 318-20, 322).   

 Ca thy J ohns test ified a t  the 29.15 hear ing tha t  she worked in  the ICU 

a t  Barnes when Appellan t  was hospita lized there in  May of 1992.  (PCRTr . 

273-74).  Post -convict ion  counsel a t tempted to a sk genera l quest ions about  

her  observa t ions concern ing pa t ien ts with  head in jur ies becoming belligerent , 

bu t  the mot ion  cour t  susta ined the pr osecutor ‟s object ions to those quest ions.  

(PCRTr . 284-91).  The cour t  noted tha t  J ohns was not  a  psychia t r ist  or  

psychologist  and the quest ions were phrased in  such  a  vague way they would 

not  be admissible a t  t r ia l.  (PCRTr . 290-91).  J ohns admit ted on  cr oss-
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examina t ion  tha t  her  test imony was based on  a  r eview of nu rse‟s notes and 

tha t  she had no idea  of Appellan t ‟s condit ion  a fter  he left  Ba rnes.  (PCRTr . 

296-97).  J ohns acknowledged tha t  the notes reflected tha t  Appellan t  was 

unconscious par t  of the t ime tha t  he was a t  Barnes, tha t  he was seda ted the 

en t ire t ime, tha t  he was on  a  vent ila tor  and unable to speak for  much  of the 

t ime, and tha t  he was rest ra ined most  of the t ime.  (PCRTr . 299-300).  J ohns 

sa id tha t  she was unaware of assault s or  inappropr ia te  behavior  by Appellan t  

while he was a t  Barnes.  (PCRTr . 302). 

 Ca ther ine Gast  worked in  the neuro-science ICU a t  Ba rnes in  May of 

1992.  (PCRTr . 304-05).  She test ified tha t  Appellan t  was in tuba ted and on  a  

vent ila tor  when he a r r ived a t  the ICU.  (PCRTr . 307).  The cour t  aga in  

susta ined the prosecutor ‟s object ions when post -convict ion  counsel a t tempted 

to ask genera l quest ions about  whether  pa t ien ts who suffer  head in ju r ie s can  

become belligerent .  (PCRTr . 309-10).  Gast  test ified on  cross-examina t ion  

tha t  she had no contact  with  Appellan t  a fter  he left  Barnes.  (PCRTr . 315-16).  

She a lso noted tha t  Appellan t  was unconscious dur ing par t  of the t ime tha t  

he was a t  Barnes and tha t  she was unaware of any threa ts or  inappropr ia t e 

behavior  by Appellan t  while he was there.  (PCRTr . 319-20). 

 Tr ia l counsel Kenyon test ified tha t  he in terviewed the two nurses in  

2004 and tha t  they told h im tha t  Appellan t  was ornery, which  was not  

unusua l for  pa t ien ts with  head t rauma.  (PCRTr . 389-90).  Kenyon test ified 
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tha t  he had the nur ses on  st and-by to test ify a t  t r ia l if Lisa  Williams 

test ified, bu t  determined tha t  it  was not  necessary to ca ll t he women once it  

was learned tha t  Williams would not  test ify.  (PCRTr . 392). 

 In  denying the cla im the mot ion  cour t  found tha t  the t est imony of Gast  

and J ohns wou ld not  have have rebut ted the tes t imony of Nurse Williams.  

(PCRL.F . 744).  The cour t  found tha t  counsel invest iga ted the witnesses and 

made a  r easonable st ra tegic decision  they would not  have p rovided usefu l 

test imony.  (PCRL.F. 744).   

B. An alys is . 

 The choice of witnesses is ordinar ily a  mat ter  of t r ia l st ra tegy and will 

not  suppor t  a  cla im of ineffect ive assistance of counsel.  S trong, 263 S.W.3d a t  

652.  St ra tegic choices made a fter  t horough invest iga t ion  of the law and facts 

relevant  to plausible opt ions a re vir tua lly uncha llengeable.  Id .  Counsel 

in terviewed the two nurses before t r ia l bu t  decided tha t  their  t est imony was 

not  necessary a t  t r ia l.  (PCRTr . 389-92).  Tr ia l counsel has near ly unfet ter ed 

discret ion  as to wha t  wit nesses to ca ll, and in  ligh t  of counsel‟s beliefs and the 

grea t  discret ion  a fforded h im, h is decision  not  to ca ll t he nu rses was 

reasonable and with in  h is discret ion .  Id . a t  653. 

Appellan t  a lso fa iled to demonst ra te prejudice.  Even  if the test imony 

provided by the nur ses a t  the 29.15 hea r ing had been  admissible, the offer  of 
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proof made by counsel on ly established tha t  the nurses had seen  pa t ien ts 

with  bra in  in ju r ies act  belligeren t ly.  (PCRTr . 286, 309).  The test imony 

established no causa l connect ion  bet ween the bra in  in jur ies and the 

belligeren t  behavior .  The limited proba t ive va lue of the test imony ba lanced 

aga inst  the extensive evidence suppor t ing the jury‟s determina t ion  tha t  the 

mit iga t ing circumstances did not  ou tweigh  the aggrava t ing circumstances  

shows tha t  Appellan t  fa iled to est ablish  a  reasonable probability tha t  the 

outcome of the pena lty phase would ha ve been  differen t  had J ohns or  Gast  

been  ca lled to test ify.  Zink , 278 S.W.3d a t  176. 
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CONCLUSION  

 In  view of the foregoing, Responden t  submits tha t  the denia l of 

Appellan t ‟s Ru le 29.15 mot ion  should be a ffirmed. 
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Word 2007 software; and 

 2. Tha t  a  copy of th is not ifica t ion  was sen t  th rough the eFiling syst em 

on  th is 22nd day of December , 2011, to: 

    William J . Swift  

    Office of the Sta te Public Defender  

    Woodra il Cent r e, 1000 W. Nifong 

    Building 7, Su ite 100 

    Columbia , MO 65203 

 

 

 

  /s/ Dan iel N. McPherson  
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Assistan t  At torney Genera l 

Missour i Bar  No. 47182 
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