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J URISDICTIONAL STATEMENT 

This appea l is from a  judgment  en tered in  the Circu it  Cour t  of Scot t  

County dismissing both  counts of a  felony informat ion  tha t  charged Respondent  

(Defendant ) Danny Vaughn  with  one count  of second-degree burgla ry (with  the 

under lying cr ime being harassment ) and one count  of misdemeanor  harassment  

on  the basis tha t  t he relevant  par t s of the cr imina l harassment  st a tu te, § 

565.090.1(5) and (6), were overbroad and vague in  viola t ion  of the F irst  and 

Four teen th  Amendments to the Unit ed Sta tes Const itu t ion  and Ar t icle 1 

Sect ions 8 and 10 of the Missour i Const itu t ion .  A dismissa l of cr imina l charges 

based on  the unconst itu t iona lity of the under lying sta tu te is a  fina l judgment  

from which  the Sta t e may appea l.  S tate v. Brown , 140 S.W.3d 51, 53 (Mo. banc 

2004).  Because th is appea l involves the va lidity of a  sta te st a tu te the Supreme 

Cour t  of Missour i has exclusive appella t e ju r isdict ion .  Mo. Const . a r t . V, § 3 (a s 

amended 1982). 
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STATEMENT OF FACTS 

In  October  2010, the Sta te filed an  informat ion  in  the Circu it  Cour t  of 

Scot t  County charging Defendan t  with  two rela ted cr imes occurr ing on separate 

da tes; the informat ion  read, in  relevant  par t , as follows: 

COUNT: I 

In  viola t ion  of Sect ion 569.170, RSMo, [the defendant] commit ted the class 

C felony of burgla ry in  the second degree, . . . in  tha t  on  or  about  Apr il 27, 

2010, . . . the defendant  knowingly en tered unlawfully in  a  bu ilding, . . . 

owned by Retha  Vaughn, for  the purpose of commit t ing harassment  

therein .  

COUNT: II 

In  viola t ion  of Sect ion 565.090, RSMo, [the defendant] commit ted the class 

A misdemeanor  of harassment  . . . in  tha t  on  or  about  May 10, 2010, . . . 

the defendant , for  the purpose of fr igh ten ing Retha  Vaughn made 

repea ted telephone ca lls to Retha  Vaughn.   

(L.F . 4).  Defendant  filed a  mot ion  to dismiss the informat ion  on  the grounds 

tha t  subpa r t s (5) and (6) of subsect ion  1 of § 565.090, which  set  for th  means of 

commit t ing the cr ime of harassmen t , viola ted h is r igh t  t o free speech  under  the 

F irst  Amendment  to the United Sta tes Const itu t ion  and Ar t icle 1 Sect ion  8 of 

the Missour i Const itu t ion  in  that  the subparts were a llegedly facially overbroad, 
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and unduly infr inged on  Defendant ‘s r igh t  to free speech .  (L.F . 6-8).  Defendant  

a lso a rgued tha t  the sta tue was unconst itu t iona lly vague under  the due process 

provisions of the Four teenth  Amendment  to the United State‘s Const itu t ion and 

Ar t icle I Sect ion  8 of the Missou r i Const itu t ion .  (L.F . 8).   

 J udge J . Scot t  Thomsen held a  hea r ing on  Defendan t ‘s mot ion .  At  the 

hear ing, the prosecutor  in formed the t r ia l cour t  tha t  with  r egards to Count  I, 

second-degree burgla ry, the State ant icipated that  the evidence would show th at  

Defendant  knowingly en tered unlawfully in to h is former  wife‘s home in  order  to 

commit  harassment  as set  for th  in  subpar t  (6) of subsect ion  1 of 565.090.  (Tr . 

22).  Tha t  subpar t  provides: 

 A person  commits the cr ime of harassment  if h e or  she: 

(6) Without  good cause engages in  any other  act  with  the purpose to 

fr igh ten , in t imida te, or  cause emot iona l dist ress to another  person , cause 

such  person  to be fr igh tened, in t imida ted, or  emot iona lly dist ressed, and 

such  person‘s response to the act  is one of person  of average sensibilit ies 

consider ing the age of such  person .   

Sect ion  565.090.1(6).   

 The prosecutor  set  for th  the fact s more specifica lly as follows:  a fter  being 

repea tedly inst ructed not  to return  to the home of h is former  wife, Defendant  

en tered in to her  home when she was not  there; he in tended tha t  the vict im  

would be caught  off-guard and scared to find h im inside her  home; Defendant ‘s 
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plan  worked as in tended when the vict im came home, became scared, and ran  

out  of the house and down the st reet  where she ca lled the police.  (Tr . 23).  The 

prosecutor  fur ther  sta ted tha t  cer ta in  sta temen ts made by Defendant  dur ing 

their  pr ior  rela t ionship demonst ra t ed tha t  Defendant  knew tha t  breaking in to 

h is former  wife‘s home would fr igh ten  her .  (Tr . 23).  

On February 14, 2011, the Sta te filed an  amended informat ion  tha t  was 

ident ica l to the or igina l in format ion  except  tha t  in  Count  II, it  a lleged: 

COUNT: II 

In  viola t ion  of Sect ion 565.090, RSMo, [the defendant] commit ted the class 

A misdemeanor  of harassment  . . . in  tha t  on  or  about  May 10, 2010, . . . 

the defendant  knowingly made repea ted communica t ions with  Retha  

Vaughn knowing that  the communicat ions were unwanted, to wit : making 

repea ted phone ca lls to Retha  Vaughn  after  being told not  to ca ll her  

aga in .  

(L.F . 27).
1
   

                                         

 
1
 In  regard to Count  II, the amended informat ion  more closely followed the 2008 

version  of the sta tu te, the opera t ive version  of the sta tu te a t  the t ime of 

Defendant ‘s cr ime.   
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On February 28, 2011, J udge Thomsen  en tered a  judgment  dismissing 

both  counts of the in format ion .  (L.F . 29-34).  The cour t  found tha t  565.090.1(6), 

which  set s for th  for  the type of harassment  upon which  Count  I (second-degree 

burgla ry) was predica ted, was unconst itu t iona l in  tha t  it  was overbroad.  (L.F . 

31-32).  The cour t  a lso found tha t  the phrase ―without  good cause‖ ―infuses 

vagueness in to the sta tu t e‖ wh ich  was ―com pounded‖ by the fa ilure of the 

sta tu te to define the terms ―fr igh ten ,‖ ―in t imida te‖ and ―emot iona l dist ress.‖  

(L.F . 32).  The cour t  found tha t  § 565.090.1(5) was a lso facia lly overbroad on  it s 

face and vague.  (L.F . 32-33).  
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STANDARD OF REVIEW 

Both  of Appellan t ‘s poin ts concern  the const itu t iona lity of § 565.190 .  

Sta tu tes a re presumed const itu t iona l and will be found unconst itu t iona l on ly if 

they clea r ly cont ravene a  const itu t iona l provision .  S tate v. Faruqi, No. 91195, 

2011 WL 3298881 a t  *2 (Mo. banc, August  2, 2011); S tate v. Pribble, 285 S.W.3d 

310, 313 (Mo. banc 2009).  If a t  a ll feasible, the st a tu te must  be in terpreted in  a  

manner  consisten t  with  the const itu t ion , and any doubt  about  the 

const itu t iona lity of a  sta tu te will be resolved in  favor  of the sta tu te‘s va lidity.  

S tate v. S tokely, 842 S.W.2d 77, 79 (Mo. banc 1992).  When a  const itu t iona l and 

unconst itu t iona l reading of a  sta tu te a re equa lly possible, the court  must  choose 

the const itu t iona l one.  Murrell v. S tate, 215 S.W.3d 96, 102 (Mo. banc 2007).  

The par ty cha llenging the va lidity of the sta tu te has the burden  of proving tha t  

the act  ―clear ly and undoubtedly‖ viola t es const itu t iona l limita t ions. Franklin  

County ex rel. Parks v. Frank lin  County Com m ’n , 269 S.W.3d 26, 29 (Mo. banc 

2008). 
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P OINTS RELIED ON 

P oin t I (Se ction  565.090.1(6))  

Th e  tria l cou rt e rre d in  d ism iss in g  Cou n t I again s t Re spon de n t 

Dan n y Vau gh n  be cau se  se ct ion  565.090.1(6) is  n e ith e r su bstan tia lly  

ove rbroad n or void  for vagu e n e ss  u n de r th e  Firs t Am e n dm e n t to  th e  

Un ite d  State ’s  Con stitu tion  or Artic le  1, § 8 of the  Missouri Constitu tion  

in  th at i t  proscribe s  h arm fu l be h avior in  obje ctive  te rm s  th at  are  

su ffic ie n tly  c le ar to  g ive  ade qu ate  n otice  of w h at is  proscribe d an d to  

pre ve n t  se riou s ly  d iscrim in atory  e n force m e n t. 

Virgin ia v. Hicks, 539 U.S. 113 (2003) 

U.S . v. S tevens, 130 S.Ct . 1577 (2010) 

Planned  Parenthood  of Kansas v. N ixon , 220 S.W.3d 732 (Mo. banc 2007)   

S tate v. Koetting, 616 S.W.2d 822 (Mo. banc 1981)   

Com m onwealth  v. Welch , 825 N.E. 2d 1005 (Mass. 2005) 
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P oin t II (Se ction  565.090.1(5)  

Th e  tria l cou rt  e rre d in  d ism iss in g  Cou n t II of th e  in form ation  

fi le d  again st  Re spon de n t Dan n y Vau gn  be cau se  th e  s ta tu te  u n de r 

w h ich  Davis  w as  ch arge d, se ction  565.090.1(5), RSMo, is  n e ith e r 

su bstan tia lly  ove rbroad  n or void  for vagu e n e ss  u n de r th e  Firs t  

Am e n dm e n t to  th e  Un ite d  State ’s  Con stitu tion  or Artic le  1, § 8 of th e  

Missou ri Con stitu tion  in  that it protects  th e  leg itimate  rights  of c itize ns  

to  be  fre e  from  u n w an te d  com m u n ication , it  doe s  so  in  obje ctive  te rm s  

th at are  su ffic ie n tly  c le ar to  g ive  ade qu ate  n otice  of w h at is  proscribe d 

an d to  pre ve n t se riou s ly  d iscrim in atory  e n force m e n t.     

Virgin ia v. Hicks, 539 U.S. 113 (2003) 

U.S . v. S tevens, 130 S.Ct . 1577 (2010) 

Hill v. Colorado, 530 U.S. 703 (2000) 

S tate v. Koetting, 616 S.W.2d 822 (Mo. banc 1981)   
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ARGUMENT  

I (Se ction  565.090.1(6)) 

Th e  tria l cou rt e rre d in  d ism iss in g  Cou n t I again s t Re spon de n t 

Dan n y Vau gh n  be cau se  se ct ion  565.090.1(6) is  n e ith e r su bstan tia lly  

ove rbroad n or void  for vagu e n e ss  u n de r th e  Firs t Am e n dm e n t to  th e  

Un ite d  State ’s  Co n stitu tion  or Artic le  1, § 8 of the  Missouri Constitu tion  

in  th at i t  proscribe s  h arm fu l be h avior in  obje ctive  te rm s  th at  are  

su ffic ie n tly  c le ar to  g ive  ade qu ate  n otice  of w h at is  proscribe d an d to  

pre ve n t  se riou s ly  d iscrim in atory  e n force m e n t.     

Defendant  has never  a lleged tha t  the conduct  for  which  he was charged 

was protected speech  under  the Const itu t ion .  Never theless, the t r ia l cour t  

dismissed Count  I of the indictment  on  the grounds tha t  sect ion  565.090.1(6), 

which  defines the predica te cr ime of hara ssment  upon which  the second-degree 

burgla ry count  was based, might  proscr ibe some protected speech  and was 

unconst itu t iona lly vague.  Because the subpar t  proscr ibes most ly, if not  ent irely 

unprotect ed conduct , and because it  is su fficien t ly clear  to not ify cit izens of the 

conduct  proscr ibed and to prevent  discr imina tory enforcement , the t r ia l cour t ‘s 

ru ling was er roneous. 
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A. Th e  ove rbre adth  doctrin e . 

 The First  Amendment  doct r ine of overbreadth  is an  except ion  to 

t radit iona l ru les regarding the standards for  facia l challenges.  Virginia v. Hicks 

539 U.S. 113, 118 (2003) (cit ing Mem bers of City Council of Los Angeles v. 

T axpayers for Vincent , 466 U.S. 789, 796 (1984)).
2
  The showing tha t  a  law 

punishes a  ―substan t ia l‖ amount  of protected free speech , ―judged in  rela t ion  to 

the sta tu te's pla in ly legit imate sweep,‖ Broadrick  v. Oklahom a , 413 U.S. 601, 

615, (1973), suffices to inva lida te a ll enforcement  of that  law, ―unt il and unless a  

                                         

 
2
 The F irst  Amendment  to the United Sta tes Const itu t ion , made applicable to 

the sta tes by the Four teenth  Amendment , sta tes: ―Congress sha ll make no law 

respect ing an  establishment  of r eligion , or  prohibit ing the fr ee exercise thereof; 

or  abr idging the freedom of speech , or  of the press; or  t he r igh t  of the people 

peaceably to assemble, and to pet it ion  the Governmen t  for  a  r edress of 

gr ievances.‖  It s counterpar t  in  the Missour i Const itu t ion , Ar t icle I, § 8, 

provides: ―Tha t  no law sha ll be passed impair ing the freedom of speech , no 

mat ter  by what  means communica ted: tha t  every person  sha ll be free to say, 

wr ite or  publish , or  otherwise communica te whatever  he will on  any subject , 

being responsible for  a ll abuses of tha t  liber ty.‖   
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limit ing const ruct ion  or  par t ia l inva lida t ion  so nar rows it  as to remove the 

seeming threa t  or  deter rence to const itu t iona lly protected expression .‖  Id . 

(citing Broadrick  v. Oklahom a , 413 U.S. a t  613).    

 The overbreadth  doct r ine ―st r ike[s] a  ba lance between compet ing socia l 

costs.‖  U.S . v. William s, 553 U.S. 285, 292 (2008).  On the one hand, the threa t  

of enforcement  of an  overbroad st a tu te inh ibit s the free exchange of ideas by 

deter r ing people from engaging in  const itu t iona lly protected speech.  Id .  On the 

other  hand, inva lida t ing a  law tha t  is const itu t iona l in  some of it s applica t ions 

and which  prohibit s an t isocia l behavior  a lso has societa l costs.  Id .  Moreover , 

lit igants who asser t  tha t  their  conduct  is protect ed speech  m ay not  ava il 

themselves of the overbreadth  doct r ine but  must  cha llenge the sta tu t e only as 

applied to their  par t icu la r  conduct .  Virgin ia v. Hicks, 539 U.S. 113, 118 (2003).  

Thus, the overbreadth  doct r ine is applied to inva lida te, r a ther  than  merely 

nar row the applica t ion  of, laws a t  the pet it ion  of those who, like Defendan t , a re 

not  being prosecuted for  speech  tha t  is protected by the F ir st  Amendment .  Id .  

As a  way of ba lancing these compet ing costs, the United Sta tes Su preme 

Cour t  (and subsequent ly th is Cour t ) has limit ed the applica t ion  of the 

overbreadth  doct r ine in  four  impor tan t  ways.  First , as a  limited except ion to the 

t radit iona l case and cont rover sy requ irements, the overbreadth  doct r ine  

―a t tenua tes as the other wise unprotected behavior  tha t  it  forbids the Sta te to 

sanct ion  moves from ‗pure speech‘ toward conduct  and tha t  conduct —even if 
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expressive—falls with in  the scope of otherwise va lid cr imina l laws tha t  reflect  

legit ima te st a te in terest s in  main ta in ing compr ehensive cont rols over  harmful, 

const itu t iona lly unprotected conduct .‖  Broadrick , 413 U.S. a t  614; Moore, 90 

S.W.3d a t  66-67.  ―Although such  laws, if too broadly worded, may deter  

protected speech  to some unknown exten t , there comes a  poin t  where tha t  

effect—at  best  a  predict ion —cannot , with  confidence, just ify inva lida t ing a  

sta tu te on  it s face and so prohibit ing a  Sta te from enforcing the sta tu te aga inst  

conduct  tha t  is admit tedly with in  it s power  to proscr ibe.‖  Broadrick , 413 U.S. a t  

614.  

Following from the fir st  limita t ion  on  the applica t ion  of the overbreadth  

doct r ine is the second limita t ion  tha t  where conduct  and not  merely speech  is 

involved, t he doct r ine is on ly to be applied to inva lida te a  sta tu te tha t  is 

substantially overbroad ―not  on ly in  an  absolu te sense, bu t  a lso rela t ive to the 

sta tu te's pla in ly legit imate sweep.‖  William s, 553 U.S. 292 (citing Board  of 

T rustees of S tate Univ. of N .Y . v. Fox, 492 U.S. 469, 485 (1989)); Broadrick , 

supra); S tate v. Moore, 90 S.W.3d 64, 66-67 (Mo banc 2002).  The applica t ion  of 

the overbreadth  doct r ine to inva lida te a  law is ―st rong medicine‖ that  is not  to be 

―casua lly employed,‖ N ew Y ork  v. Ferber, 458 U.S. 747, 769 (1982), bu t  should 

only be used a s a  last  resor t .  Los Angeles Police Dept. v. United  R eporting 

Publish ing Corp ., 528 U.S. 32, 39 (1999) (in terna l quota t ion  marks omit ted); 

Moore, 90 S.W.3d a t  67.  In  determining whether  a  sta tu te's overbreadth  is 
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substan t ia l, a  cour t  must  ―consider  a  sta tu te's applicat ion to real-world conduct , 

not  fancifu l hypothet ica ls.‖  U.S . v. S tevens, 130 S.Ct . 1577, 1594 (2010) 

(cita t ions omit ted).  ―[A]n  overbreadth  cla imant  bears the burden  of 

demonst r a t ing, from the text  of the law and from actua l fact , tha t  substan t ia l 

overbreadth  exist s.‖  Id . (citing Virgin ia v. Hicks, 539 U.S. 113, 122, (2003) 

(quoting N ew Y ork  S tate Club Assn ., 487 U.S. 1, 14, (1988)) (in terna l quota t ion  

marks, a ltera t ions, and emphasis omit t ed)).  There must  be a  rea list ic r isk tha t  

the F irst  Amendment  r igh ts of pa r t ies not  before the cour t  will have their  F ir st  

Amendment  r igh ts sign ificant ly compromised in  order  tha t  a  sta tu te may be 

cha llenged on  overbreadth grounds.  Id .  Addit ionally, ―overbreadth scrut iny has 

genera lly been  somewhat  less r igid in  the context  of sta tu tes regulat ing conduct  

in  the shadow of the F irst  Amendment , bu t  doing so in  a  neut ra l, noncensor ia l 

manner .‖  Broadrick , 413 U.S. a t  614. 

Third, facia l overbreadth  in  not  invoked when a  limit ing const ruct ion  has 

been  or  could be placed on  the cha llenged sta tu te.  Broadrick , 413 U.S. a t  613.  

―If the sta tu te may fa ir ly be const rued in  a  manner  which  limit s it s applica t ion  

to a  ‗core‘ of unprotected expression , it  may be upheld aga inst  the charge tha t  it  

is over ly broad.‖  Moore, 90 S.W.3d 64, 67 (Mo. banc 2002).  A nar rowing 

const ruct ion  is the prefer red r emedy in  F irst  Amendment  cases .  Planned  

Parenthood of Kansas v. N ixon , 220 S.W.3d 732, 741 (Mo. banc 2007).  Where a  

nar rowed const ruct ion  tha t  is not  inconsisten t  with  legisla t ive in ten t  can  be 
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applied, the st a tu te should be so construed in  harmony with  the const itut ion and 

upheld.  Id .  

The fou r th  limita t ion , closely r ela ted to the th ird, is tha t  if a  cour t  

determines tha t  a  par t  of a  sta tu te is improper , t he cour t  must  decide whether  

the improper  par t  of the sta tu t e or  ordinance is easily severable from the rest .  

Brockett v. S pokane Arcades, Inc., 472 U.S. 491, 501 (1985).  ―[T]he same sta tute 

may be in  par t  const itu t iona l and in  par t  unconst itu t iona l, and  . . . if the par t s 

a re wholly independent  of each  other , t ha t  which  is  const itu t iona l may stand 

while tha t  which  is unconst itu t iona l will be rejected.‖  Id . (cita t ions omit ted) S ee 

also Planned  Parenthood, 220 S.W.3d a t  741-742 (citing Sect ion  1.140, which  

provides tha t  a  cour t  should, a s much a s is consist en t  with  legisla t ive in ten t , 

avoid voiding an  en t ire sta tu te because a  por t ion  of the sta tu te is void).  

Inva lida t ing only the por t ions of a  sta tu te which  a re improper  is a  means by 

which  the cour t  can , in  keeping with  t radit iona l ru les r egarding case and 

cont rover sy, draw a  const itu t iona l ru le that  is only as broad as is required by the 

par t icu la r  facts to which  it  is applied.  Brockett , 472 a t  501.  Where a  limit ing 

const ruct ion  or  severability is appropr ia te, the bluntness of applying the 

overbreadth  doct r ine to inva lida te an  en t ire sta tu te‘s applica t ion  to admit t edly 

unprotect ed cr imina l behavior  is both  inappropr ia te and unnecessary.  
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B. Se c tion  565.090.1(6), proscribe s  c on du ct  an d  doe s  n ot su bstan tia lly  

proscribe  prote cte d spe e ch . 

 Subsect ion  1 of § 565.090, which  defines the cr ime of harassment  reads as 

follows: 

A person  commits the cr ime of harassment  if he or  she: 

(1) Knowingly communica tes a  th rea t  t o commit  any felony to another  

person  and in  so doing, fr igh tens, in t imida tes, or  causes emot iona l 

dist ress to such  other  person; or  

(2) When communica t ing with  another  person , knowingly uses coarse 

language offensive to one of average sensibility and thereby puts such  

person  in  reasonable apprehension  of offensive physica l con tact  or  

harm; or  

(3) Knowingly fr igh tens, in t imida tes, or  causes emot iona l dist ress to 

another  person  by anonymously making a  telephone ca ll or  any 

elect ronic communica t ion ; or  

(4) Knowingly communica tes with  another  person  who is, or  who 

purpor t s to be, seventeen  years of age or  younger  and in  so doing and 

without  good cause recklessly fr igh tens, in t imida tes, or  causes 

emot iona l dist r ess to such  other  per son; or  

(5) Knowingly makes r epea ted unwanted communica t ion  to another  
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person; or  

(6) Without  good cause engages in  any other  act  with  the purpose to 

fr igh ten , in t imida te, or  cause emot iona l dist ress to another  person , 

cause such  person  to be fr igh tened, in t imida ted, or  emot iona lly 

dist ressed, and such  person 's response to the act  is one of a  person  of 

average sensibilit ies consider ing the age of such  person . 

Sect ion  565.090.1(1)-(6).   

Count  1 of the amended informa t ion  (the dismissal of which is the cla im of 

er ror  ra ised in  the Sta te‘s fir st  poin t  on  appea l) charged Defendant  with  second-

degree burgla ry with  the predica te cr ime being harassment .  (L.F . 27).  At  the 

hear ing on  Defendant ‘s mot ion  to dismiss, the prosecutor  in formed the cour t  

tha t  the evidence would sh ow tha t  with  the in ten t  to ―scare‖ the vict im , 

Defendant  broke in to the her  home using a  key tha t  she did not  know tha t  he 

had, and tha t  he lay in  wait  un t il she came home, and tha t  h is act ions had their  

desired effect  on  the vict im.  (Tr . 23).  The prosecu tor  a ffirmed the t r ia l cour t ‘s 

suggest ion  tha t  t he Sta te was a lleging tha t  Defendant ‘s en t rance in to and 

remain ing in  the vict im‘s home was an  act  done with  the purpose to fr igh ten , 

in t imida te, or  cause emot iona l dist r ess to the vict im in  viola t ion  of sect ion  

565.090.1(6).  
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 Sect ion  565.090.1(6), a t  it s core—and const rued in  harmony with  the 

const itut ion—proscr ibes unprotected conduct  and does not  substant ia lly infringe 

upon protected speech .  At  the outset , it  does not  proscr ibe, a t  lea st  not  purely, 

speech .  Sect ion  565.090.1(6).  Given  tha t  the other  subpar t s a ll explicit ly 

proscr ibe cer t a in  ―communica t ions,‖ and tha t  the proscr ipt ion  of ―any other  act‖ 

is the last  conduct  prescr ibed in  the sta tu te, subpar t  (6) could be read to 

proscr ibe only non -verba l act s.  S ee, e.g. Planned  Parenthood of Kansas, 220 

S.W.3d a t  742 (terms ―a id‖ or  ―assist‖ in  sta tu t e which  made it  a  cr ime to a  

minor  in  obta in ing an  abor t ion without  parental consent  are narrowly construed 

to exclude providing informat ion  or  counseling so as to avoid inva lida t ing the 

en t ire law on  First  Amendment  grounds).  At  any r a te, t o the exten t  tha t  the 

subsect ion  sanct ions const itu t iona lly unprotect ed , harmful behavior , t he 

just ifica t ion  for  applying the overbreadth  doct r ine to inva lida te the en t ire 

subsect ion  is a t tenua ted.  S ee Broadrick , 413 U.S. a t  614.   

The sect ion  proscr ibes acts done ―with  the purpose to fr ighten , in t imidat e, 

or  cause emot iona l dist ress.‖  Sect ion  565.090.1(6).  ―The First  Amendment  and 

the Missour i Const itu t ion  both  protect  the freedom of speech , bu t  it  has long 

been  recognized tha t  these protect ions a re not  absolu te.‖  S tate v. Pribble, 285 

S.W.3d 310, 316 (Mo banc 2009) (citing S tate v. S m ith , 422 S.W.2d 50, 55 (Mo. 

banc 1967)); Virgin ia v. B lack , 518 U.S. 343, 358 (2003).  The United Sta tes 

Supreme Cour t  had consisten t ly recognized ―cer ta in  well-defined and nar rowly 
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limited classes of speech‖ tha t , precisely because of their  conten t , may be 

const itu t iona lly prohibited.  Chaplinsky v. N ew Ham pshire, 315 U.S. 568, 571 

(1942).  The F irst  Amendment  permits r est r ict ions upon the content  of speech in  

a  few limit ed a reas where the socia l in t erest  in  order  and mora lity outweighs 

the sligh t  socia l va lue tha t  the speech  might  have as a  st ep to t ru th .  Black , 518 

U.S. 358 (cita t ions omit ted).  ―[A] st a te may punish  those words ―which  by their  

very u t terance inflict  in jury or  tend to incite an  immedia te breach  of the peace.‖  

Id . (quoting Chaplinsky, supra a t  572.)  The Unit ed Sta tes Supreme Cour t  has 

found tha t  in t imida t ing speech  is a  type of ―t rue threa t ,‖ a  st a tement  meant  to 

communica te a  ser ious express ion  of an  in ten t  to commit  an  act  of un lawful 

violence to a  par t icu la r  individua l or  group of individua ls.  Black , 538 U.S. a t  

359 (cita t ion  omit ted).  To the exten t  t ha t  § 565.090.1(6), proscr ibes conduct  

meant  to fr igh ten  or  in t imida te, it  const itu t iona lly proscr ibes conduct  for  which  

there is no F irst  Amendment  protect ion .  Id .   

While act s done ―with  the pu rpose . . . t o cause emot iona l dist ress‖ may 

not  be sufficien t ly simila r  to ―t rue th rea ts‖ to be, in  and of thems elves, 

const itu t iona lly proscr ibable, subpar t  (6) has impor tan t  qua lifiers which  limit  

the applica t ion  of the sanct ion  to exclude protected speech  from it s reach .  

Reviewing the law from other  sta te appella te cour t s const ru ing their  sta tu tes 

proscr ibing ha rassing speech  and conduct  as const itu t iona l, t he Massachuset t s 

Supreme Cour t  has summar ized tha t  permissible sta tu tes usua lly have some 



 27 

combina t ion  of a  list  of limit ing character ist ics: a  specific in ten t  element ; a  

requirement  tha t  the conduct  be ―direct ed at‖ an individua l; a  reasonable person 

standard; a  sta tu tory limita t ion  tha t  the conduct  have ―no legit imate pu rpose‖; 

and a  savings clause excluding from the sta tu te's reach  const itu t iona lly 

protected act ivity or  communica t ion .  Com m onwealth  v. Welch , 825 N.E. 2d 

1005, 1018 (Mass 2005) (citing S tate v. Brown , 207 Ar iz. 231, 233, (Ct . App. 

2004)) (harassment  sta tute uph eld that  includes verbal communicat ion ―directed 

a t  a  specific person  which  would cause a  reasonable per son  to be ser iously 

a la rmed, annoyed or  harassed and the conduct  in  fact  ser iously a la rms, annoys 

or  harasses the person‖ and excludes ―otherwise lawful demonstrat ion , assembly 

or  picket ing‖); Bouters v. S tate, 659 So.2d 235, 236–237 (F la . 1995) (st a lking 

sta tu te const itu t iona l where it  defined ―harasses‖ as engaging in  a  course of 

conduct  which  is directed a t  a  person , is willfu l and malicious, causes 

substan t ia l emot iona l dist ress, serves no legit ima te purpose, and does not  

include const itu t iona lly protected act ivity); S tate v. Button , 622 N.W.2d 480, 

482, 485 (Iowa  2001) (harassmen t  st a tu te tha t  includes ―ora l communica t ion‖ 

―in ten[ded] to threa ten , in t imida te, or  a la rm‖ upheld due to ―const itu t iona l 

sa fety va lve‖ tha t  harassing conduct  be done ―without  legit ima te purpose‖); 

S tate v. Asm ussen , 668 N.W.2d 725, 729–731 (S.D. 2003) (2004) (sta lking sta tute 

const itu t iona l even  though it  expressly included ―verba l ... communica t ion‖ 

where sta tu te required behavior  be willfu l, malicious, directed a t  a  par t icu la r  
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person , and serve no legit imate purpose); Luplow v. S tate, 897 P .2d 463, 465, 

467–468 (Wyo. 1995) (sta tu te const itut ional that  includes verbal communicat ion 

but  is limited to conduct  direct ed a t  a  person; tha t  would cause a  reasonable 

person  substan t ia l emot iona l dist ress; does cause ser ious a la rm; and does not  

include lawful demonst ra t ion , assembly, or  pick et ing).   

The Welch  cour t  a lso noted tha t  t he inclusion  of broad ―savings clauses‖ 

tha t  except  const itu t iona lly protect ed speech  from proscr ipt ion  have been  of 

par t icu la r  sign ificance to many sta te cour t s in  upholding harassment  sta tu tes.  

Id . (citing S taley v. J ones, 239 F .3d 769, 782–783, 793 (6th Cir . 2001) (upholding 

convict ion  based on  Michigan  sta lking sta tu te tha t  excluded from defin it ion  of 

―harassment‖ any ―const itu t iona lly protected act ivity or  conduct  tha t  serves a  

legit ima te purpose‖)); People v. S hack , 658 N.E.2d 706, 711 (1995) (upholding 

aggrava ted harassment  st a tu te tha t  cr imina lizes only those telephone ca lls 

made ―with  no purpose of legit imate communica t ion‖); Bouters, 659 So.2d at  236 

(harassing conduct  must  ―serve[ ] no legit ima te purpose‖ and excludes 

―const itu t iona lly protected act ivity‖); Luplow v. S tate, 897 P .2d a t  465, 467 

(sta tu tory except ion  for  ―an  otherwise lawful demonst r a t ion , assembly or  

picket ing‖ ―disposes of any conten t ion  tha t  the sta tu te a ffects const itu t iona lly 

protected conduct‖).  But see S tate v. Machholz , 574 N.W.2d 415, 421 n . 4 (Minn. 

1998) (savings clause sta t ing tha t  cr imina l harassmen t  sta tu te excluded 

harassing conduct  tha t  is const itu t iona lly protected was insufficien t ); Long v. 

https://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1996207099&referenceposition=289&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=713&tf=-1&findtype=Y&fn=_top&mt=61&vr=2.0&pbc=4250C182&tc=-1&ordoc=2006514665
https://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1996207099&referenceposition=289&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=713&tf=-1&findtype=Y&fn=_top&mt=61&vr=2.0&pbc=4250C182&tc=-1&ordoc=2006514665
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S tate, 931 S.W.2d 285, 289, 297 (Tex. Cr im. App. 1996)  (sta tu tory clause 

providing a ffirma t ive defense tha t  conduct  was in  suppor t  of const itu t iona lly 

protected r igh ts did not  save otherwise inva lid s t a tu te). 

Sect ion  565.090.1(6) has severa l of provisions tha t  limit  it s provision  so 

tha t  it  does not  substan t ia lly infr inge upon protected speech .  F ir st , the sta tu t e 

requires tha t  the act  be done ―without  good cause.‖  This phrase is simila r  to the 

language in  other  st a tu tes tha t  the conduct  have ―no legit imate purpose‖ and 

opera tes as a  ―savings clause‖ tha t  will exclude most , if not  a ll protected speech, 

such  as polit ica l, religious, journa list ic, or  educa t iona l advocacy and 

communica t ion .  Moreover , the requ irement  tha t  the behavior  be done ―without  

good cause‖ excludes other  innocent , non -malicious behavior  tha t  might  cause 

emot iona l dist r ess, such  as conveying dist ressing news.   

Second, the sta tu t e has a  specific in ten t  requirement .  It  is not  sufficien t  

tha t  fr igh ten ing-, in t imida t ing-, or  emot iona l-dist ress-causing behavior  occur ; 

the actor  must  specifica lly act  ―with  the purpose‖ to cause those resu lt s.  Read 

together  with  the requirement  tha t  t he act  be engaged in  ―without  good cause,‖ 

the sta tu te essent ia lly provides tha t  the actor ‘s main , if not  sole, purpose must  

be to fr igh ten , in t imida te, or  cause emot iona l dist ress to another  per son .
3
  And 

                                         

 
3
 Some cour t s have upheld their  sta tu tes by const ru ing them to punish  conduct  

on ly when the actor 's sole in ten t  was to annoy or  cause other  emot iona l dist ress 
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there is no F irst  Amendment  r igh t  to in flict  unwanted and harassing conduct  on 

another  per son .  S tate v. Mott, 692 A.2d 360, 365 (Vt . 1997) (citing R zeszu tek  v. 

Beck , 649 N.E.2d 673, 680-81 (Ind. Ct . App. 1995); Gilbert v. S tate, 765 P .2d 

1208, 1210 (Okla . Cr im. App. 1988); and R owan v. United S tates Post Office, 397 

U.S. 728, 738, (1970) (sta tu tory prohibit ion  on  person  using mail t o send 

unwanted informat ion  is va lid; ―[i]f th is prohibit ion  opera tes to impede the flow 

of even  va lid ideas, the answer  is tha t  no one has a  r igh t  t o press even  ‗good‘ 

ideas on  an  unwilling recipien t‖)); S tate v. N ye, 943 P .2d 96, 101 (Mont . 1997) 

(cita t ions omit ted).    

Third, the st a t u te r equires tha t  the act ions be directed a t  a  par t icu la r  

person .  This person  must  be both  the object  of t he actor ‘s specific in t en t , and 

must  actua lly suffer  the harm ant icipa ted by the sta tu te.   

Four th , the standard for  harm is not  a  subject ive one, bu t  an  object ive one 

based on  ―average sensibilit ies consider ing the age of such  person .‖  Sect ion  

565.090.1(6).  This language conveys essent ia lly the same meaning as provisions 

refer r ing to the react ions of a  ―reasonable person ,‖ wh ich  h ave been  considered 

to be limit ing const ruct ions wh ich  na r row the applica t ion  of sta tu tes to 

unprotect ed conduct .  Luplow , 897 P .2d a t  467–468. 

                                                                                                                                   

 

to the recipien t .  McKillop v. S tate, 857 P .2d 358, 364 (Alaska  App. 1993); S tate 

v. R ichards, 896 P .2d 357, 362 (Idaho 1995). 
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Const rued in  harmony with  the const itu t ion , § 565.090.1(6) proper ly 

proscr ibes harmfu l conduct  tha t  is not  protected from proscr ipt ion  by the F irst  

Amendment .  As the U.S. Supreme Cour t  has noted, the overbreadth  doct r ine 

has a  ―tendency‖ ―to summon for th  an  endless st ream of fancifu l hypothet ica ls.‖  

William s, 553 U.S. a t  301.  But  the ―mere fact  tha t  one can  conceive of some 

impermissible applica t ions of a  sta tu te is not  sufficien t  to render  it  suscept ible 

to an  overbreadth  cha llenge.‖  Id . (citing Mem bers of City Council of Los Angeles 

v. T axpayers for Vincent, 466 U.S. 789, 800, (1984)).  Defendant  has fa iled to 

demonst r a te tha t  t here is a  substan t ia l amount  of protect ed speech  which  is 

proscr ibed by th is sta tu te and which  cann ot  be excluded from it s scope by 

nar rowing const ruct ions.  If any less -than-substan t ia l overbrea th  exist s, it  

should be cured through case-by-case analysis of factua l situat ions if and when a  

lit igant  asser t s tha t  the sta tu te is being applied unconst itu t iona lly to h is own  

conduct , or  to conduct  in  which  he plans to engage.  Ferber, 458 U.S. a t  773-774 

(citing Broadrick , 413 U.S. a t  615-616).  The applica t ion  of the overbreadth  

doct r ine to inva lida te § 565.090.1(6), which , in  the vast  major ity of applicat ions, 

ra ises no const itu t iona l problems wha tsoever , would be unwarranted and 

impruden t .  Any concerns over  the r igh ts of possible lit igants in  fancifu l 

hypothet ica l scenar ios should not  stand in  the wa y of the Sta te prosecut ing 

Defendant  for  breaking in to h is ex-wife‘s house for  the purpose of ter ror izing 

her .  
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C. Se ction  565.090.1(6) is  n ot void  for vagu e n e ss .
4
  

Vagueness doct r ine is an  outgrowth  not  of the F irst  Amendment , bu t  of 

the Due Process Clause of the F ifth  Amendment . A convict ion  fa ils to 

compor t  with  due process if the st a tu te under  which  it  is obta ined fa ils to 

provide a  per son  of ordinary in telligence fa ir  not ice of what  is prohibited, 

or  is so standardless tha t  it  au thor izes or  encourages ser iously 

discr imina tory enforcement .  

William s, 553 U.S. a t  304 (citing Hill v. Colorado, 530 U.S. 703, 732, (2000); and 

Grayned  v. City of R ock ford , 408 U.S. 104, 108-109 (1972)).  Never theless, the 

United Sta tes Supreme Cour t  has a lso relaxed t r adit iona l st anding 

requirements in  the context  of the F irst  Amendment  to permit  facia l cha llenges 

to the sta tu te on  the grounds tha t  it  is overbroad because it  is unclear  whether  it  

proscr ibes or  regula t es a  substan t ia l amount  of protected speech.  William s, 553 

U.S. a t  304 (cita t ion s omit ted).  But  ―per fect  cla r ity and precise guidance have 

                                         

 
4
 It  is not  clear  from the t r ia l cour t ‘s order  tha t  it  found § 565.190.1(6) to be void 

for  vagueness in  addit ion  to it s applica t ion  of the overbreadth  doct r ine to 

inva lida te the subpar t .  Because it s ru ling may have been  based in  par t  on  it s  

er roneous conclusion  tha t  cer ta in  phrases ―infuse[d] the sta tu te with  

vagueness,‖ Appellan t  will address th is issue.  
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never  been  required even  of r egula t ions tha t  rest r ict  expressive act ivity.‖  Id . 

(citing Ward  v. R ock  Against R acism , 491 U.S. 781, 794 (1989)).  ―[B]ecause we 

a re ‗condemned to the use of words, we can  never  expect  mathematical cer ta inty 

from our  language.‘‖  Hill v. Colorado, 530 U.S. 703, 733 (quoting Grayned , 408 

U.S. a t  110).  

Defendant  a rgued in  h is mot ion , and the t r ia l cour t  held, tha t  the phrase 

―without  good cause‖ was a  source of vagueness in  the sta tute.
5
  But  Defendant‘s 

a rgument , and the t r ia l cour t ‘s holding, a re in  conflict  with  precedent  from th is 

Cour t .  In  S tate v. Davis, 469 S.W.2d 1, 4-5 (Mo. banc 1971), th is Cour t  

considered whether  the phrase ―without  good cause‖ rendered sect ion  559.353, 

RSMo 1969, the cr imina l non -suppor t  sta tu te, unconst itu t iona lly vague.  Th is 

Cour t  noted tha t  t he phrase is both  frequent ly used in  Missour i law
6
 and 

sufficien t ly understood tha t  fur ther  explana t ion  was not  required.  Id .   

                                         

 
5
 Defendan t ‘s mot ion  ra ised a  facia l vagueness cha llenge and not  an  as -applied 

vagueness cha llenge.  (L.F . 14-16).  Noth ing in  the t r ia l cour t ‘s order  indica tes 

tha t  it  found any pa r t  of the sta tue vague as applied to Defendant ‘s conduct .  

6
 For  cur ren t  u ses of the phrase, see e.g. §§ 67.212, 70.441, 115.637, 178.890, 

182.640, 190.294, 190.309, 190.339, 208.041, 208.410, 210.906, 226.585, 288.050, 

302.341, 339.532, 376.383, 407.735, 452.130, 510.080, 565.153; Supreme Cour t  

Rules 26.029(g), 37.55(f). 
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 This Cour t ‘s precedent  is in  accord with  the holdings of other  sta te cour t s 

tha t  have r ejected vagueness cha llenges, even  in  the F irst  Amendment  context , 

because of language simila r  to ―withou t  good cause.‖  S tate v. R ucker, 987 P .2d 

1080, (Kan. 1999) (―serves no legit imate purpose‖ limita t ion  on  defin it ion  of 

harassing conduct  was not  const itu t iona lly vague); People v. T ran , 47 Cal. App. 

4th  253, 260 (Cal. App. 6 Dist . 1996) (same).  But see S tate v. N orris–R om ine, 

894 P .2d 1221 (1995), (phrase ―legit imate purpose‖ in  sta lking sta tu te was 

unconst itu t iona lly vague). Moreover , as noted above, other  courts have held that  

the inclusion  of a  limita t ion  tha t  the act  be done for  no ―legit imate purpose‖ as a  

reason  to hold tha t  the law is not  overbroad, which  would undermine the 

a rgument  tha t  such  a  phrase makes a  law less clear  as to whether  in  includes 

protected speech .  

 Defendant  a lso a rgued in  h is mot ion  tha t  the phrase ―emot iona l dist r ess‖ 

was unconst itu t iona lly vague.  (L.F . 16).  The t r ia l court  found that  vagueness in  

the sta tu te was ―compounded‖ not  on ly by th is term, but  a lso by the terms 

―fr igh ten‖ and ―in t imida te.‖  (L.F . 32). Again , the cour t ‘s holding was in  conflict  

with  th is Cour t ‘s pr ior  pronouncement  tha t  the terms ―fr igh ten ing‖ and 

―disturbing‖ as set  for th  in  an  ear lier  version  of the ha rassment  sta tu te, a re 

―words of common usage and defin it ion .‖  S tate v. Koetting, 616 S.W.2d 822, 825 
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(Mo. banc 1981).  This Cour t ‘s reasoning depended la rgely on  the fact  tha t  the 

cr ime was a  specific-intent  cr ime, which meant  that  the defendant  would have to 

act  with  the purpose to ―fr igh ten‖ or  ―disturb‖ thereby necessita t ing h is own 

not ice tha t  h is conduct  was proscr ibed by the sta tu te.  Id .  S ee also Culbreath  v. 

S tate, 667 So.2d 156, 161 (Ala . Cr . App. 1995) (abbrograted  on  other groun ds by 

Hayes v. S tate, 717 So.2d 30 (Ala . Cr im. App. 1997) (“A specific in ten t  

requirement  can  ameliorate vagueness problems. If an actor  has a  specific inten t  

to br ing about  a  par t icu la r  effect , he can  be presumed to be on  not ice tha t  h is 

act ions to effect  tha t  in ten t  const itu te a  cr ime.‖) (quoting  Boychuk, M. Kater ine, 

Are Sta lking Laws Unconst itu t iona lly Vague or  Overbroad?, 88 N W.U.L.Rev. 

769, 781 (1994)).  

Moreover , t erms like ―fr igh ten ,‖ in t imida te‖ and ―emot iona l dist ress‖ a re 

not  vague or  subject ive where they a re limited to the react ion  of a  ―reasonable 

person .‖  Bouters, 659 So.2d a t  238; U.S . v. S m ith , 685 A.2d 380, 386 (D.C. 1996) 

(―[T]he existence of an  object ive st andard by which  to measure the vict im 's 

react ion  to the perpet ra tor 's act ivit ies can  . . . . help to elimina te any vagueness 

problems.‖); Culbreath , 667 So.2d a t  161.  ―This ‗reasonable person‘ requirement  

takes harassment  out  of the rea lm of the subject ive, providing an  object ive 

standard aga inst  wh ich  to measure poten t ia lly harassing conduct .‖  Boychuk, 88 

Nw. U.L. Rev. a t  781.  
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 The t r ia l cour t ‘s er ror  stemmed from it s tendency to review each  term of 

the subpar t  in  isola t ion , ra ther  than  reading the ent ire subpart , in  the context  of 

the en t ir e sta tu te, t o determine if the term s were so vague a s to fa il to provide 

fa ir  not ice of wha t  is prohibited.  The requirement s tha t  the actor  act  with  the 

specific in ten t  to cause fr igh t , in t imida t ion , or  emot iona l dist ress, together  with  

the requirement  tha t  the vict im actua lly suffer  fr igh t , in t imidat ion or  emotional 

dist ress, and tha t  the react ion  be one of a  reasonable person  provides object ive 

standards.  These standards put  cit izens on  not ice of what  behavior  is 

sanct ioned and gu ide police and prosecutors so as to prevent  ser iously 

discr imina tory enforcement .   

 The t r ia l cour t ‘s order  dismissing Count  I of the informat ion  shou ld be 

reversed.  
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II (Se ction  565.090.1(5) 

Th e  tria l cou rt  e rre d in  d ism iss in g  Cou n t II of th e  in form ation  

fi le d  again s t De fe n dan t Dan n y Vau gh n  be cau se  th e  s ta tu t e  u n de r 

w h ich  De fe n dan t w as  ch arge d, se ct ion  565.090.1(5), RSMo, is  n e ith e r 

su bstan tia lly  ove rbroad  n or void  for vagu e n e ss  u n de r th e  Firs t  

Am e n dm e n t to  th e  Un ite d  State ’s  Con stitu tion  or Artic le  1, § 8 of th e  

Missou ri Con stitu tion  in  tha t it protects  th e  leg itimate  rights  of c itize ns  

to  be  fre e  from  u n w an te d com m u n ication , it  doe s  so  in  obje ctive  te rm s  

w h ich  are  su ffic ie n tly  c le ar to  g ive  ade qu ate  n otice  of w h at is  

proscribe d an d to  pre ve n t se riou s ly  d iscrim in atory  e n force m e n t.     

Defendant  never  a lleged tha t  the conduct  for  which  he was charged in  

Count  II was protect ed speech  under  the const itu t ion .  Never theless, he a rgued 

tha t  the subpa r t  of the sta tu te with  which he was charged, § 565.190(5), could be 

applied to cover  the protected speech  of others, and tha t  it  was 

unconst itu t iona lly vague.  Because the sta tute proscr ibes harmful behavior  and, 

in  most  of it s applica t ions, does not  apply to protected speech , it  is not  

substan t ia lly overbroad.  Moreover , t he terms it  uses a re both  object ive and 

sufficien t ly clear  to give a  person  of average in telligence not ice of what  conduct  

is proscr ibed and to guide the discret ion  of law enforcement  and prosecutors so 
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as to discourage ser iously discr imina tory enforcemen t .  For  these  reasons, the 

t r ia l cour t ‘s order  dismissing Count  II should be reversed.  

A. Ge n e ral Law  

 The genera l law regarding overbrea th  and vagueness cla ims in  the F ir st  

Amendment  context  is set  for th  in  Appellan t ‘s fir st  poin t .  

B. Se ction  565.090.1(5).  

 The en t irety of § 565.090.1, wh ich  set s for th  the var ious means of 

commit t ing the cr ime of harassment , is quoted in  Appellan t ‘s fir st  poin t .  

Subpar t  (5), the basis of Count  2 of the informat ion  and the subject  of 

Appellan t ‘s second poin t  on  appea l is repea ted here: 

 A person  commits the cr ime of harassment  if he or  she: . . .  

(5) Knowingly makes repea ted unwan ted communica t ion  to another  

person .  

Sect ion  565.090.1(5). 

C. Se ction  565.090.1(5) is  n ot su bstan tia lly  ove rbroad.  

 Sect ion  565.090.1(5) is limited in  impor tan t  ways tha t  r est r ict s it s 

applica t ion  to const itu t iona lly proscr ibable conduct .  F ir st  t he communica t ion  

must  be made ―to another  person .‖  This Cour t  could, in  keeping with  the 

language of the sta tu te and the in ten t  of the legisla tu re, const rue th is language 

to mean  tha t  the communica t ion  be dir ected a t  a  par t icu la r  person .  The fact  
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tha t  the actor  must  a lso know tha t  h is communica t ion  is ―unwanted‖ by the 

hearer  suppor ts a  conclusion  tha t  he must  be direct ing h is communica t ion  a t  a  

par t icu la r  person  who does not  want  to be communicated to and who has put  the 

actor  on  not ice tha t  he does not  desir e fu r ther  communica t ion .  Communica t ion  

tha t  is focused a t  a  par t icu la r  per son  is more likely to substant ia lly infr inge on a  

person‘s r igh t  to be free from su ch  expressions.  Koetting, 616 S.W.2d a t  826.  

This in terpreta t ion  should be favored because in terpreta t ions tha t  render  a  

sta tu te const itu t iona l a re favored over  in terpreta t ions tha t  do not .  Murrell, 215 

S.W.3d a t  102.   

Second, th is in t erpreta t ion of the phrase ―to another  person‖ together  with  

the requ irement  tha t  the communica t ion  be ―unwanted‖ r enders the st a tu t e 

more in  harmony with  the Const itu t ion  because a  limita t ion  tha t  the act  be 

focused on  a  par t icu la r  person  excludes more protected speech .  There is no 

const itu t iona l r igh t  to harass an  unwilling recipien t .  N ye, 943 P .2d a t  101; S ee 

also R owan, 397 U.S. a t  738 (―no one has a  r igh t  to press even  ‗good‘ ideas on  an  

unwilling recipien t‖); Mott, 692 A.2d a t  365.   

The United Sta t es Supreme Cour t  has recognized a  ―pr ivacy in terest  in  

avoiding unwanted communica t ion .‖  Hill, 530 U.S. a t  716.  Moreover , while this 

in terest  is more impor tan t  ―in  the confines of one‘s own home,‖ ―the in terest  in  

preserving t ranquility‖ in  public ―may a t  t imes just ify officia l rest ra in ts‖ on  

offensive expression .  Id .  (cita t ion  omit ted).  ―The unwilling listener‘s interest  in  
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avoiding un wanted communica t ion  has been  repea tedly ident ified in  [Unit ed 

Sta te‘s Supreme Cour t ] cases.  Id .  J ust ice Brandeis charact er ized the ―r igh t  to 

be left  a lone‖ as ―the most  comprehensive of r igh ts and the r igh t  most  va lued by 

civilized men.‖  Id . (citing Olm stead  v. United  S tates, 277 438, 478 (1928) 

(Brandeis, J . dissen t ing); S ee also Am erican  S teel Foundries v. T ri-City Cen tral 

T rades Council, 257 U.S. 184 204 (1921) (cited by Hill v. Colorado, supra) (―[T]he 

accost ing by one of another  in  an  inoffensive way and an  offer  by one to 

communica te and discuss informat ion  with  a  view to influencing the other ‘s 

act ion  a re not  regarded as aggression  or  a  viola t ion  of tha t  other ‘s r igh t s.  If, 

however , the offer  is declined, as it  may r igh t fu lly be, then  persistence, 

impor tun ity, following and dogging may become unjust ifiable annoyance and 

obst ruct ion  which  is likely soon  to savor  of in t imida t ion . F rom a ll of th is the  

person  sought  to be influenced has a  r igh t  to be free.)  The r igh t  t o avoid 

unwelcome speech  can  be protected in  confrontat ional set t ings.  Hill, 530 U.S. a t  

716.   

 Third, the sta tu te requires not  on ly tha t  the communica t ion  be unwanted 

and repea ted, bu t  t ha t  the Defendan t  know tha t  the communica t ion  is both  

repea ted and unwanted.  § 565.090.1(5).  Thus, it  would be insufficien t  under  

th is subpar t  for  the actor  to know tha t  the recipien t  of h is communica t ion  

disagreed , even  vehement ly, with  the conten t  of the communica t ion .  The actor  

could only be punished by th is subpa r t  if he repea ted the communica t ion  



 41 

knowing tha t  the r ecipien t  did not  want  to receive communica t ion  from the 

actor .   

 In  h is mot ion , Defen dant  r a ises a  number  of scena r ios which  persuaded 

the t r ia l cour t  t ha t  the sta tu te was overbroad.  (L.F . 11-12).  He r a ises the 

scenar io of a  st reet  preacher  repea tedly telling passersby tha t  they need to 

repent .  (L.F . 12).  However , th is act ivity would n ot  be proscr ibed by the sta tute, 

proper ly const rued, un less h is communica t ion  was direct ed a t  a  par t icu la r  

person , and tha t  person  had put  the preacher  on  not ice tha t  fur ther  

communica t ion  is unwanted.  Defendan t  a lso ra ised the scenar io of a  protestor  

standing outside an  abor t ion  clin ic who is told by a  clin ic worker  tha t  she no 

longer  wants to see the sign .  According to Defendant , the protestor  would be 

guilty of harassmen t  under  th is st a tu te if he returned the next  day with  the 

sign .  However , the protestor ‘s act ions would not  be sanct ioned under  the 

sta tu te, proper ly const rued, because they would not  be directed a t  a  par t icu la r  

person .    

 Defendant  a lso r a ises the issue where a  par ty in  a  cont r act  dispute 

contacts the other  par ty by let ter  to demand compliance with  the cont ract  a fter  

the second par ty cu t s off communica t ion .  (L.F . 12).  But  th is act ion  is a lso not  

prosecutable under  the subsect ion, as there is no evidence in  the factual scenar io 

tha t  there was repea ted communicat ion that  the first  actor  knew was unwanted, 

bu t  ra ther  on ly a  singular  unwanted communica t ion .  The same problem exist s 
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in  Defendant ‘s scenar io where a  mother  ca lls her  teenage son  on  h is cellu la r  

phone a ft er  he tells her  not  t o ca ll aga in .  (L.F . 12).   

 But  even  if one can  conceive of some impermissible applica t ions of the 

subpar t  of th is sta tu te, tha t  does not  r ender  it  suscept ible to an  overbrea th  

cha llenge.  William s, 553 U.S. a t  301.  Defendant  has fa iled to demonstrate that  

there is a  substan t ia l amount  of protect ed speech  tha t  will be prohibited by th is 

subpar t  so tha t  it  needs to be facia lly inva lida ted r a ther  than  na r rowly 

const rued on  a  case-by-case basis.  This Cour t  has demonst r a ted an appropria te 

reluctance to protect  a  cr imina l defendant  from pros ecut ion  for  unprotect ed 

behavior  due to vague concerns about  how the st a tu te may be applied to 

hypothet ica l lit igant s in  the fu ture.  S ee Pribble, 285 S.W.3d a t  316; Moore, 90 

S.W.3d a t  69.  Fur thermore, th is Cour t  has shown a  tendency to nar rowly 

const rue sta tutes that  may proscr ibe protected speech ra ther  than invalida t ing a  

substan t ia lly const itu t iona l sta tu te.  S ee Planned  Parenthood, 220 S.W.3d a t  

741.  The ext remely unlikely scenar io tha t  a  Missour i prosecutor  charges a  

mother  for  repea tedly ca lling her  son  to demand tha t  he return  home after  he 

has informed her  tha t  he no longer  want s to communica te with  her  might  be an  

appropr ia te case for  th is Cour t  to determine whether  the st a tu te, as applied to 

those facts, proscr ibes too much speech  which  is protected under  the F irst  

Amendment .  It  does not  demonst ra te tha t  the sta tu te is so substan t ia lly broad 
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tha t  it  cannot  be applied to prosecu te Defendant  for  r epea tedly making 

unwanted telephone ca lls to h is former  wife.  

D. Se ction  565.090.1(5) is  n ot void  for vagu e n e ss . 

 The genera l law regarding vagueness is set  for th  in  Appellan t‘s first  point .  

 The t r ia l cour t  found tha t  the term ―communica t ion‖ was vague.  

―Communica t ion‖ is defined simply as ―the exchange of thoughts, messages, or  

in format ion  as by speech , signa ls, wr it ing, or  behavior .  THE AMERICAN 

HERITAGE DICTIONARY 383 (3rd 1996).  Communica t ion  is a  word of 

common usage tha t  is easily underst andable.  The terms cer t a in ly encompasses 

any means of t r ansmission  or  conveyance, bu t  th is seems to cla r ify, ra ther  than  

obscure the in ten t  behind the sta tu t e which  was to prohibit  repea ted unwanted 

communica t ions t ransmit ted by any means.  The t r ia l cour t  a lso found tha t  the 

word ―repea ted‖ was vague.  But  to ―repea t ,‖ another  word of common usage, 

means simply ―to say aga in .‖  THE AMERICAN HERITAGE DICTIONARY 

1530 (3rd 1996).   

Last ly, t he cour t  found tha t  the term ―unwanted‖ was vague because it  

was unclear  whether  it  meant  ―undesir ed‖ or  merely ―unsolicited.‖  However , 

other  t erms in  the subpar t  answer  th is quest ion .  Because a  defendant  must  

know tha t  h is communica t ions a re unwanted, the communica t ion  cannot  be 

merely unsolicited, bu t  must  be undesir ed and expressly so.   
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The language of § 565.190.1(5) is sufficien t ly clear  so as to give not ice of 

what  conduct  is proscr ibed and to prevent  ser iously discr imina tory conduct .  

Moreover , Defendant  does not  a llege tha t  is conduct , ca lling h is former  wife 

repea tedly on  the t elephone while knowing tha t  the ca lls were unwanted, was  

protected speech .  The Sta t e should be permit ted to prosecute Defendant  under  

th is sta tu te which  clear ly proscr ibes h is conduct .   

The t r ia l cour t ‘s judgment  reversing Count  II of the informat ion should be 

reversed. 



 45 

CONCLUSION  

The t r ia l cour t 's judgment  dismissing the informat ion  should be reversed. 
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