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ARGUMENT  

I 

Th e  tria l cou rt e rre d in  d ism iss in g  Cou n t I again s t Re spon de n t 

Dan n y Vau gh n  be cau se  se ct ion  565.090.1(6) is  n e ith e r su bstan tia lly  

ove rbroad n or void  for vagu e n e ss  u n de r th e  Firs t Am e n dm e n t to  th e  

Un ite d  State s  Con stitu tion  or Artic le  1, § 8 of th e  Missou ri Constitu tion  

in  th at i t  proscribe s  h arm fu l be h avior in  obje ctive  te rm s  th at  are  

su ffic ie n tly  c le ar to  g ive  ade qu ate  n otice  of w h at is  proscribe d an d to  

pre ve n t  se riou s ly  d iscrim in atory  e n force m e n t. 

In  response to the Sta te’s opening br ief, Defendant  relies on  cases which  

find sta tu tes conta in ing proscr ibing conduct  which  “annoys”—a  word which the 

United Sta tes Supreme Cour t  has found to be vague—to a rgue tha t  

§ 565.090.1(6), RSMo. Cum. Supp. 2010, is unconst itu t iona lly vague.  Because 

the word “annoy” is not  in  § 565.090.1(6), t hese cases a re unhelpfu l to 

Defendant .  Defendant  a lso a sser t s t ha t  § 565.090.1(6) is void for  vagueness as 

applied to h is case.  This Cour t  shou ld not  consider  his as-applied cla im, since he 

ra ises it  for  the fir st  t ime on  appea l.  
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A. Case s  w h ich  fin d th e  w ord “an n oy” to  be  u n con sti tu tion ally  vagu e  

are  n ot applicable  to  th e  an alys is  of § 565.090.1(6).    

 Cit ing S tate v. Bryan , 910 P .2d 212 (Kan. 1996), Defendant  compares 

§ 565.090.1(6), to Kansas’s st a lking sta tu te to a rgue tha t  Missour i’s sta lking 

sta tu te is unconst itu t iona lly vague.  Bu t  Bryan is unhelpfu l to h im  because the 

Bryan  cour t ’s cen t r a l concer n  was the prescr ipt ion  of cer ta in  kinds of conduct  

which  “a la rms” or  “annoys” another  per son , words which  a re not  conta ined in  

Missour i’s st a lking sta tu te. Id . a t  215.  The Bryan cour t  found tha t  the words 

“a la rm” and “annoy” were vague and tha t  other  por t ions of the sta tu te were 

insufficien t  to limit  t he applicat ion of the sta tute to const itut ionally proscr ibable 

conduct .  Id . a t  218, 220.   

 Moreover , t he Bryan  cour t  considered the 1994 version  of the sta tu te.  Id . 

a t  146.  La ter , in  S tate v. R ucker, 987 P .2d 1080 (Kan . 1999), the Kansas 

Supreme Cour t  found tha t  the 1995 version  of the sta tu te not  to be 

unconst itu t iona lly vague.  Moreover , t he cour t  rejected a  specific request  tha t  it  

find unconst itu t iona lly vague a  por t ion  of the sta tu te which  limit s proscr ibed 

conduct  to tha t  wh ich  serves “no legit imate purpose,” much like the limita t ion of 

§ 565.090.1(6) to conduct  tha t  is done “without  good cause.”  Id .   

 People v. N orm an , 703 P .2d. 1261 (Colo. ba nc 1985), is a lso unhelpfu l to 

h im.  The Colorado sta tu te considered proscr ibed acts commit ted with  the intent  
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to “a la rm” or  “annoy,” t erms which  cour t s have often  found to be so broad tha t  

they fa il to in form a  reasonable per son  of what  conduct  is prohibited.  Id . (cit ing 

Bolles v. People, 541 P .2d. 80 (Colo. 1975)); Bryan, 910 P .2d a t  215 (citing Coates 

v. City of Cincinnati, 402 U.S. 611, 614 (1971) (word “annoying” in jected 

unconst itut ional vagueness into sta tute).  Again, § 565.090.1(6), does not  contain  

the words “a la rm” or  “annoy,” and therefore, N orm an , has limited applicat ion to 

Defendant ’s ca se.  

 Defendant  a lso cites N orm an favorably because the N orm an court  seemed 

to confla te vagueness cha llenges to sta tu tes proscr ibing speech  (and which  

therefore implica te the F irst  Amendment ) with  those tha t  proscr ibe merely 

conduct .  Id .  To the exten t  tha t  the N orm an cour t ’s opin ion  can  be read to mean 

tha t  whether  a  st a tu te prescr ibes only conduct  is ir relevant  to vagueness 

ana lysis, it  should not  be followed.  Id .  Only in  F irst  Amendment  cases has the 

United Sta tes Supreme Cour t  relaxed it s standing r equirements to permit  a  

lit igant  to make a  facia l vagueness cha llenge to a  sta tu te  ra ther  than  requir ing 

a  demonst r a t ion  tha t  the sta tu te is vague as  applied to the defendant ’s conduct .  

U.S . v. William s, 553 U.S. 285, 292 (2008).    
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B. Th is  Cou rt sh ou ld  n ot con s ide r De fe n dan t’s  as -applie d  ch alle n ge  to  

th e  s tatu te  w h ich  h e  ra ise s  for th e  firs t  t im e  on  appe al.  

In  h is mot ion  to dismiss the charges, Defendan t  made only facia l 

cha llenges to the subpar t  based on  the F irst  Amendment .  (L.F . 6 -17).  

Moreover , the t r ia l cour t ’s order  dismissing the informat ion  did not  address 

whether  the sta tu t e was unconst itu t iona lly vague as applied to the facts of 

Defendan t ’s ca se.  

Defendant ’s a t tempt  to effect ively ra ise an  as -applied cha llenge a t  th is 

la te da te should be disregarded because const itu t iona l cla ims must  be r a ised a t  

the ear liest  possible moment . S trong v. S tate, 263 S.W.3d 636, 646 (Mo. banc 

2008) (cita t ion  omit ted).  “An a t tack on  the const itu t iona lity of a  st a tu te is a  

mat ter  of such  dignity and impor tance tha t  the issues should be fu lly developed 

a t  t r ia l and not  as an  a fter thought  on  appea l.”  S tate v. R ader, 334 S.W.3d 467, 

468 (Mo. App. S.D. 2009) (quoting Hollis v. B levins, 926 S.W.2d 683, 684 (Mo. 

banc 1996)); McGathey v. Davis, 281 S.W.3d 312, 318 (Mo. App. W.D. 2009).  

Defendant ’s case can  be compared to Callier v. Director of R evenue, 780 

S.W.2d 639, 640 (Mo. banc 1989), where the dr iver  ra ised cer t a in  const itu t iona l 

cla ims in  a  pet it ion  for  review of the director ’s decision  to revoke h is dr iving 

pr ivileges.  Id .  On appea l, the dr iver , who had preva iled in  the circu it  cour t , 

a rgued for  the fir st  t ime on  appea l tha t  the sta tu te viola ted equal protect ion , a  
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cla im tha t  was not  addressed by the circu it  cour t .  Id . a t  643.  In  reversing the 

circu it  cour t ’s judgment  gran t ing the dr iver ’s pet it ion , t his Cour t  declined to 

consider  the newly ra ised equal protect ion  a rgument  as a  basis t o a ffirm the 

cour t ’s decision  because it  had not  been  ra ised in  the circu it  cour t .  Id .  

Likewise, Defendant’s as-applied challenge to § 565.090.1(6), should not be 

considered by th is Cour t  as an  independent  basis to suppor t  the t r ia l cour t ’s 

judgment .  Because Defendan t  did not  ra ise it  below, the t r ia l cour t  had no 

oppor tunity to ru le on  the issue.  Moreover , in  ligh t  of Defendant ’s facia l 

challenges, the par t ies did not  develop the record with  sufficien t  facts regarding 

the charged conduct  to resolve as-applied cha llenges.   

Even  if the as-applied challenge is considered on its merits, Defendant  has 

fa iled to establish  tha t  the sta tu te was unconst itu t iona lly vague as applied to 

the facts of h is case.  Defendant  offered no test imony tha t  he was confused or  

misled by the sta tu t e, and therefore, h is cha llenge is merely a  hypothet ica l one 

for  which  he lacks st anding.  S ee S tate v. S tate v. S elf, 155 S.W.3d 756, 761 (Mo. 

banc 2005).  There is noth ing in  the record to suppor t  a  conclusion  tha t  

Defendant  was confused as to whether  he could—after  having been  repea tedly 

inst ructed to stay away—un lawfully en ter  and then  lie in  wait  in side h is ex-

wife’s home in  order  to fr igh ten  her  when she a r r ived there unaware of h is 

presence.  Moreover , in  suppor t  of h is as-applied a rgument , Defendant  cites to a  

single case from th is Cour t , S tate v. Y oung, 695 S.W.2d 882, 885 (Mo. banc 
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1985), which  dea lt  on ly with  a  facia l void-for -vagueness cha llenge.  Id .  

Consequent ly, Defendant ’s r eliance on  Y oung is misplaced.  
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CONCLUSION  

The t r ia l cour t 's judgment  dismissing the informat ion  should be reversed. 

 
Respect fu lly submit ted, 
 
CHRIS KOSTER 
At torney Genera l 
 
 
/s/ J ohn  Winston  Grantham  
_______________________________ 
J OHN WINSTON GRANTHAM 
Assistan t  At torney Genera l 
Missour i Bar  No. 60556 
 
P . O. Box 899 
J efferson  City, MO 65102 
Phone: (573) 751-3321 
Fax: (573) 751-5391 
john .gran tham@ago.mo.gov 
 
ATTORNEYS FOR APPELLANT 
STATE OF MISSOURI 

 
 
 
 
 
 



 11 

CERTIFICATE OF COMP LIANCE  

I hereby cer t ify: 

1. That  the a t tached br ief complies with  the limita t ions conta ined in  

Missour i Supreme Cour t  Rule 84.06 and conta ins 1114 words, excluding the 

cover , cer t ifica t ion  and appendix, as determined by Microsoft  Word 2007 

software; and 

2.  The undersigned counsel hereby certifies that a copy of this notification was sent 

through the eFiling system on December 2, 2011, to: 

E llen  H. F lot tman  
Woodra il Cent r e, Bldg. 7, Ste. 100 
1000 West  Nifong 
Columbia , Missour i 65203 

 
 
      /s/ J ohn  Winston  Grantham  
      ______________________________ 

J OHN WINSTON GRANTHAM 
Assistan t  At torney Genera l 
Missour i Bar  No. 60556 
P .O. Box 899 
J efferson  City, Missour i 65102 
Phone: (573) 751-3321 
Fax (573) 751-5391 
 
ATTORNEYS FOR APPELLANT 
STATE OF MISSOURI 

 

 


