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Jurisdictional Statement 
 
 Appellant appeals the decision of the Missouri Labor and Industrial Relations 

Commission concerning its ruling on several issues relating to the eligibility and 

ineligibility of the individual respondents for unemployment compensation benefits in 

accordance with the Missouri Employment Security Law, Mo. Rev. Stat. §§ 288.010-

288.500 (2006 online ed.)  This Court has jurisdiction over this appeal pursuant to 

Missouri Revised Statute § 288.210.  The residence of one or more of the individual 

respondents within the Eastern District of the Missouri Court of Appeals makes venue in 

this Court appropriate.  Mo. Rev. Stat. § 288.210, 477.050; Legal File at 2. 
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Statement of Facts 

The National Labor Relations Board (“NLRB” or “Board”) certified the United 

Food and Commercial Workers’ Local 655 (“Union”) as the exclusive bargaining 

representatives of the registered nurses employed by St. John’s Mercy Health System 

(“System”) at St. John’s Mercy Medical Center (“Medical Center”) in 1999. Tr. 21; JSOF 

at ¶ 1.1  The System has operated the Medical Center as an acute care hospital since 

before the Board’s certification of the registered nurses’ bargaining unit there.  The 

Medical Center employed each of the claimants when they filed their claims for 

unemployment compensation benefits.  In addition, the Union’s bargaining unit at the 

Medical Center included each of the claimants.  JSOF at ¶¶ 1, Tr. 88-89. 

The Union and the System entered their first collective bargaining agreement 

(“Agreement”) in October 2001.  The Agreement defined the terms and conditions of the 

employment of registered nurses employed at the Medical Center between October 23, 

2001 and October 22, 2004.  JSOF at ¶ 3.  Among those terms and conditions, the 

Agreement included a union security provision.  It required the Medical Center’s 

registered nurses to join the Union and to pay initiation fees and dues to the Union.  The 

Agreement’s union security provision further directed the Medical Center to fire any 

                                                 
1  This brief uses the following abbreviations:  (1) JSOF followed by a paragraph reference means the joint 
statement of facts to which the counsel for the claimants, the System’s counsel, and the Missouri Division of 
Employment Security’s counsel each agreed and submitted to the Appeals Tribunal.  Tr. 15.  The Appeals Tribunal 
reproduced the JSOF in its entirety in its finding of facts at pages 2 through 8 of its decision.  (2)  EX followed by a 
numerical reference means the employer’s exhibit of the same number admitted into evidence at the hearing before 
the Appeals Tribunal.  (3) JX followed by a numerical reference means the joint exhibit admitted into evidence at 
the hearing before the Appeals Tribunal of the same number.  (4) CX followed by a numerical reference means the 
claimants’ exhibit of the same numerical reference.  (5) Tr. followed by a number or numbers means the hearing 
transcript at page or pages of the numerical references.  The Appeals Tribunal held the hearing regarding the claims 
involved in this appeal on June 26, 2006. (6) LF followed by a numeric reference means the legal file at the page 
number of the numeric reference.  
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registered nurses that neither joined the Union nor paid initiation fees and dues.  JSOF at 

¶ 4. 

During the Agreement’s term, some registered nurses refused to become members 

of the Union and paid neither initiation fees nor dues.  The Union then notified the 

Medical Center of the identities of such registered nurses and asked it to fire them.  The 

Medical Center, however, refused to dismiss those registered nurses.  JSOF at ¶ 6. 

After the Medical Center disregarded the Union’s requests for it to fire registered 

nurses that had refused to fulfill the Agreement’s union security provision’s obligations, 

the Union grieved the Medical Center’s failure to fire those nurses. JSOF at ¶ 7.  

Ultimately, it pursued two grievances through the Agreement’s grievance and arbitration 

procedure.  JSOF at ¶¶ 7, 19-20.  In each instance, the arbitrator decided the grievance in 

the Union’s favor.  JSOF at ¶¶ 15, 22.  After the first arbitration award, the Union and the 

System reached a settlement on May 5, 2003.  In accordance with their settlement, the 

Union withdrew its request for the Medical Center to fire the registered nurses subject to 

its grievance and the System paid a sum equal to the unpaid initiation fees and dues for 

those nurses.  JSOF at ¶ 16.  After the second arbitration award issued on April 2, 2004, 

the Medical Center advised the Union of both its position that the arbitration award 

violated public policy and its refusal to fire the registered nurses subject to the arbitrator’s 

award.  JSOF at ¶ 24. 

The Union then filed a lawsuit in the federal district court to enforce the second 

arbitration award on April 23, 2004.  After both parties had pursued cross-motions for 

summary judgment, the district court entered an order on September 22, 2005.  The court 
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denied the System’s motion to vacate the arbitrator’s award, because it violated public 

policy and upheld the Union’s motion to enforce that award.  JSOF at ¶¶ 26, 41.  The 

System appealed the trial court’s ruling to the federal appellate court.  On May 1, 2006, 

however, it denied the appeal and affirmed the district court’s decision.  JSOF at ¶ 42. 

In addition to its pursuit of grievances through the Agreement’s grievance and 

arbitration procedure, the Union filed unfair labor practice charges (“ULP”) with the 

NLRB.  It filed its first ULP on April 30, 2002, alleging the Medical Center’s failure to 

fire registered nurses that had disregarded their union security obligations.  JSOF at ¶ 8. 

In response to the Union’s first ULP, the System filed an ULP against the Union 

on June 21, 2002.  That ULP charged the Union with two unlawful acts.  First, it accused 

the Union of the failure to provide adequate notice to bargaining unit members of their 

dues obligations.  Second, it alleged the Union’s attempting to cause the Medical Center 

to fire registered nurses for violations of their union security obligations without the 

Union’s having given those nurses proper notice of their dues obligations.  JSOF at ¶ 9. 

On August 27, 2002, the Board approved a settlement of the Union’s ULP against 

the System and the System’s ULP against the Union.  By the terms of that settlement, the 

Union withdrew its requests for the Medical Center to fire registered nurses because of 

their failure to pay initiation fees and dues between February and May 2002.  It further 

directed the Union to give proper notices of the bargaining unit member’s union security 

obligations to the Medical Center’s registered nurses.  JSOF at ¶ 10. 

On August 25, 2003, the Union filed its second ULP against the System, alleging 

its failure to fire certain registered nurses pursuant to the Agreement’s union security 
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provision.  The NLRB deferred ruling on the Union’s second ULP because of the 

pending arbitration of the Union’s second grievance involving the same issue.  JSOF at 

¶¶ 19-21. 

After the arbitrator had issued his decision in the second grievance proceeding, the 

Union filed its third ULP regarding the Agreement’s union security obligations.  It 

alleged the System’s failure to bargain in good faith, because of the Medical Center’s 

refusal to fire the registered nurses who refused to fulfill their union security obligations.  

JSOF at ¶ 25.  An administrative law judge (“ALJ”) held a hearing on the third ULP on 

September 14, 2004.  JSOF at ¶ 30.  On December 6, 2004, the ALJ issued his decision 

on the Union’s third ULP involving the union security provision.  In that decision, he 

ruled that the Medical Center had committed ULPs by its refusal to fire registered nurses 

that disregarded their union security obligations.  JSOF at ¶ 37.  The System pursued 

exceptions to the ALJ’s decision, which the NLRB ultimately rejected by its decision and 

order dated March 31, 2005.  JSOF at ¶ 39. 

The System then appealed the Board’s decision and order to the United States 

Court of Appeals for the Eighth Circuit.  On February 1, 2006, the appellate court 

rejected the System’s appeal and affirmed the NLRB’s ruling on the Union’s third ULP 

involving the Agreement’s union security provision. 

The specific events that caused the claimants to file their claims for unemployment 

compensation benefits took place because of the expiration of the Agreement’s term.  The 

Union and the System began their negotiation of a successor agreement in July 2004.  

The Agreement’s term expired on October 24, 2004, without their having reached an 
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agreement on a successor contract.  The Union and the System then extended the term 

three times with the last of those extensions ending on December 3, 2004.  On December 

4, 2004, the Union issued a notice of its intention to conduct a strike, beginning 

December 15, 2004.  On that date, the individual respondents initiated a strike against the 

System at the Medical Center.  Ultimately, the strike ended on January 21, 2005.  JSOF at 

¶¶ 29, 32-35, 38. 

On December 6, 2004, the Union filed ULP charges against the System.  Those 

charges accused the System of the failure to bargain in good faith during the contract 

negotiations.  Specifically, they alleged the System’s making regressive proposals during 

contract negotiations, proposing the System’s unilateral authority to change fringe 

benefits, proposing an open shop thereby eliminating the union security obligations in the 

contract, and inviting members of the bargaining unit to deal directly with the System.  

JSOF at ¶ 36; JX-9a. 

On April 29, 2005, the NLRB’s regional director dismissed the Union’s December 

6, 2004 ULP charges.  The Union appealed the dismissal of those ULP charges to the 

Board.  That appeal remained pending as of the date of the hearing before the Appeals 

Tribunal in this case.  JSOF at ¶ 40. 

The media covered the Union’s strike against the Medical Center extensively.  The 

media coverage addressed the reasons motivating the strike based upon information 

received from striking registered nurses and the Union’s representatives.  The media 

coverage identified the following issues that motivated the registered nurses’ decision to 

strike:  training, seniority, mandatory union membership, compensation, continuation of 
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the Professional Nurse Practice Committee, and benefits.  EX-1 at SJMMC#0022-23, 

0025-26, 0031-32, 0034-35, 0045-50, 0055-61, 0084, 0122-25, 0130-31, 0150, 0154, 

0157, 0169, 0191, 0199, 0209, 0218,0222-24; CX-1C, CX-1D, CX-1E, CX-1F, CX-1G; 

CX-3; Tr. 72-77, 79-80, 82-86.  None of that coverage identified the Medical Center’s 

failure to fire registered nurses that had violated their union security obligations as a 

reason for the strike.  Id. 

The Union’s representatives told the striking nurses that their strike involved an 

unfair labor practice strike.  They explained their basis for calling the strike an unfair 

labor practice strike during a meeting with members of the Union’s bargaining unit on 

December 13, 2004.  In relevant part, the Union’s minutes from that meeting state as 

follows: 

President Dougherty then introduced Jerry Diekemper, Local Union/Attorney, who 
reported on the notification that the Local Union received from the National Labor 
Relations Board in Washington, D.C.  The notice was in regards to a decision that was 
made by an Administrative Law Judge with the NLRB.  The ALJ found merit in the 
charges that were filed against St. John’s Mercy Medical Center in regards to their 
violation of the Union Security Clause in the Collective Bargaining Agreement.  
Therefore the Medical Center had committed unfair labor practices and guilty [sic], 
according to the ALJ. 

 
Mr. Diekemper further stated the union filed additional Unfair Labor [sic] Charges 
against the Medical Center, alleging they have engaged in regressive bargaining.  In 
addition they have made proposals and that [sic] were regressive in nature from 
previous negotiations and taken positions on that we filed issues that were regressive. 
 
Mr. Diekemper pointed out as a result of these most recent charges, including the one 
that the ALJ had ruled on, that our strike would be an unfair labor practice strike. 

 
CX-4 at 2-3 (emphasis added). 
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After that December 13, 2004 meeting, the Union instructed the striking claimants 

to file claims for unemployment compensation benefits.  In addition, the Union’s 

representatives directed those claimants to identify the reasons for their claims as follows: 

During your phone interview with the Unemployment Office when asked why 
you are filing for unemployment, your response is that you are unemployed 
due to honoring the picket line of UFCW Local 655 including supporting the 
Union in the Unfair Labor Practice Charges. 
 
It is my understanding some of Local 655 Unfair Labor Practice charges have 
been upheld by the Labor Board’s Administrative Law Judge and other charges 
are pending. 

 
EX-2 at SJMMC#0082; Tr. 87.  The claimants offered the testimony of only one witness 

at the hearing before the Appeals Tribunal.  That witness, Nancy Dobbs, one of the 

Union’s RN Union Representatives, furthermore, conceded that the Union directed even 

those registered nurses on strike for reasons other than any ULPs or alleged ULPs to 

identify the ALJ’s ruling on the Union’s ULPs against the System and the ULPs that the 

Board’s regional director had recently dismissed as the reasons for her or his participation 

in the strike.  Tr. 87. 

The claimants each pursued claims for unemployment compensation benefits for 

the period of the Union’s strike against the Medical Center, December 15, 2004 through 

January 21, 2005.  Each received substantially the same determination from a deputy.  

Those determinations found the claimants ineligible because their participation in a strike 

had caused their unemployment.  LF at 7. 
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Points Relied On 

I. The Commission erred in ruling the claimants were not ineligible for 

benefits, because the record lacks the necessary threshold determination by a deputy that 

the claimants were eligible for benefits as either partially or totally unemployed in that a 

deputy never made that determination as required by Missouri Revised Statute § 

288.040.1. 

Cases/Legal Authority:  Mo. Rev. Stat. § 288.040, 288.210 (online ed. August 

28, 2007); Blue Hills Homes Corporation v. Young, 80 S.W.3d 471 (Mo. Ct. App. 2002). 

II. The Commission erred in ruling the claimants were not ineligible for 

benefits, because of its unconstitutional construction of Missouri Revised Statute § 

288.040, in that it found that the statute allowed an award of unemployment 

compensation benefits to the individual striking employees despite the absence of any 

evidence that a prior unfair labor practice finding by the National Labor Relations Board 

and an appellate court had any causal connection to the individual striker’s decision to 

strike against the employer. 

Cases/Legal Authority:  Kilmer v. Mun, 17 S.W.3d 545, 552 n. 21 (Mo. 2000) 

(en banc); General Motors Corp. v. Director of Revenue, 981 S.W.2d 561, 566 (Mo. 

1998) (en banc); Ohio Bureau of Employment Services v. Hodory, 431 U.S. 471, 489 

(1977); U.S. Const., XIV amend., § 1; Mo. Const. art. I, § 2; Mo. Rev. Stat. § 288.040. 

III. The Commission erred in ruling the claimants were not ineligible for 

benefits, because Missouri Revised Statute § 288.040 as interpreted is unconstitutional, in 

that Mo. Rev. Stat. § 288.040, on its face, violates the equal protection of the law 
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provision of either the federal or state, or both, constitution because of its vagueness and 

overbreadth. 

Case/legal authority:  Romer v. Evans, 517 U.S. 620 (1996); City of Cleburne v. 

Cleburne Living Center, 473 U.S. 432 (1985); State v. Pike, 162 S.W.3d 464, 471 (Mo. 

2005); Ohio Bureau of Employment Services v. Hodory, 431 U.S. 471, 489 (1977); 

Kansas City v. Webb, 484 S.W.2d 817 (Mo. 1972) (en banc); U.S. Const. amend. XIV, § 

1; Mo. Const. art. I, § 2; 29 U.S.C. § 160; Mo. Rev. Stat. § 288.040.6. 
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Argument 
 
I. The Commission erred in ruling the claimants were not ineligible for benefits, 

because the record lacks the necessary threshold determination by a deputy 
that the claimants were eligible for benefits as either partially or totally 
unemployed in that a deputy never made that determination as required by 
Missouri Revised Statute § 288.040.1. 

 
Standard of Review:  The “Commission’s findings as to the facts, if supported by 

competent and substantial evidence, shall be conclusive in the absence of fraud.”  Blue 

Hills Homes Corp. v. Young, 80 S.W.3d 471, 474 (Mo. Ct. App. 2002).  The appellate 

court’s jurisdiction is “confined to questions of law.”  Id.  The evidence must be viewed 

“in the light most favorable to [the] Commission’s decision” and only findings “clearly 

contrary to the overwhelming weight of the evidence” will be set aside.  Id.  The 

Commission’s decision may be modified, reversed, or remanded “only on the following 

grounds: that the commission acted without or in excess of its powers; (2) that the 

decision was procured by fraud; (3) that the facts found by the commission do not 

support the award; or (4) that there was no sufficient competent evidence in the record to 

warrant the making of the award.”  Id. (citing Mo. Rev. Stat. § 288.210). 

 This case presents purely a question of law.  Specifically, that question concerns 

whether the Commission exceeded its powers by upholding an award of benefits without 

the necessary threshold determination as to the claimants’ eligibility for benefits. 

A. The Absence of a Deputy’s Threshold Determination That the 
Claimants Were Eligible for Benefits Requires This Case to be 
Remanded to a Deputy for Such a Determination. 

 
In this case, the Commission adopted the Appeals Tribunal’s decision as its own 

with a modification of the dates during which the claimants could collect benefits.  LF at 
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53-54, 81-82.  In so doing, the Commission specifically described the deputy’s 

determinations for each of the claimants as follows: 

A deputy or deputies … determined that each of the claimants … was ineligible for 
benefits beginning on December 12, 2004; on a finding that the claimants were 
unemployed due to a strike at the premises where the claimants were last employed. 

 
LF at 81.  The Appeals Tribunal, moreover, had described the deputy’s determinations 

for each of the claimants in substantially the same manner.  LF at 7.  The deputy’s 

determinations at issue on this appeal, furthermore, omit any findings as to the threshold 

eligibility of the claimants as either totally or partially unemployed.  LF at 1, 4.   None of 

the deputy’s determinations ever addressed the threshold question as to the claimants’ 

initial eligibility for benefits as either partially or totally unemployed in accordance with 

the Employment Security Law’s requirements.  See Mo. Rev. Stat. § 288.040.1 (online 

ed. August 28, 2007). 

In Blue Hills Homes Corporation v. Young, 80 S.W.3d 471 (Mo. Ct. App. 2002), 

the employer appealed a decision of the Labor and Industrial Relations Commission 

(“Commission”) awarding unemployment compensation benefits to eight teachers.  The 

Commission had adopted the Appeals Tribunal’s finding that the teachers were not 

disqualified from receiving benefits, because their employer was not an educational 

institution.  The Appeals Tribunal’s decision lacked any finding of the teacher’s 

eligibility for benefits.  Id. at 474.  The employer appealed the Commission’s decision, in 

part, because a deputy never determined the threshold issue as to the teacher’s eligibility 

for benefits.  Id. at 475. 
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The appellate court reversed the Commission’s decision and granted the 

employer’s appeal, reasoning as follows: 

Section 288.040.1(4) requires the deputy to make a finding that a claimant is eligible 
for benefits by being totally or partially unemployed before considering whether the 
claimant is otherwise disqualified for benefits.  Nevertheless, the deputies made no 
such finding as to the teachers’ eligibility for benefits.  There is nothing in the record 
to indicate why eligibility was not addressed.  Although the deputies found that the 
teachers were not disqualified for benefits, this determination is not commensurate 
with a finding that a claimant is eligible for benefits. 

 
Id.  The record in this case closely resembles the record in Young.  The Commission 

described the deputy’s determinations without addressing whether the deputy or deputies 

had made threshold eligibility findings as required by the Employment Security Law’s § 

288.040.1.  LF at 4.  The record in this appeal, moreover, omits any evidence of any 

deputy that made any determinations as to the claimants’ eligibility for benefits.  See LF 

at 1, 4. 

In Young, moreover, the Division of Employment Security opposed the 

employer’s appeal, contending that the employer had waived any issue on appeal 

regarding the claimants’ eligibility for benefits by its failure to raise that issue before the 

Commission.  80 S.W.3d at 475.  The appellate court, however, rejected that contention, 

reasoning broadly that the deputy must decide the issue of eligibility for benefits even if 

the employer never raises that issue.  The court further assigned the burdens of both 

going forward with the evidence and persuasion as to eligibility on the claimant.  Id.  

Finally, the appellate court cited Chemtech Industries, Inc. v. Labor and Industrial 

Relations Commission, 617 S.W.2d 121 (Mo. Ct. App. 1981) for the proposition that a 

deputy must make the initial determination as to a claimant’s eligibility for benefits.  
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Consequently, it remanded the case to the deputy for a determination as to the claimants’ 

eligibility for benefits.  Young, 80 S.W.3d at 476. 

The facts in this case mirror those in Young.  The record lacks any evidence of any 

deputy’s determinations as to the claimants’ eligibility for benefits.  The Commission’s 

decision essentially concedes the absence of any eligibility determinations by its 

omission of any reference to such findings and its failure to address the claimant’s 

eligibility pursuant to Employment Security Law § 288.040.1.  Under these 

circumstances, this Court’s Young decision requires an order that remands this case to a 

deputy or deputies to accept evidence and to make specific rulings on the threshold issue 

of eligibility. 

B. The Record on Appeal Lacks any Deputy’s Determination of the 
Claimants’ Eligibility for Benefits. 

 
 Missouri Revised Statute § 288.210 requires the Commission to provide the 

appellate court with “all documents and papers filed in the matter, together with a 

transcript of the evidence, the findings and the award, which shall become the record of 

the cause.”  The Commission did so by filing the legal file, the transcript, and all of the 

exhibits accepted in evidence at the appeals tribunal’s hearing.  The Commission certified 

the legal file as a “true and complete record in this matter.”  LF at Certificate on Appeal. 

The record on appeal contains a representative deputy’s determination.  The 

record, otherwise, lacks any findings or determinations of any deputy.  LF at 1, 4.  Thus, 

the record omits any deputy’s or deputies’ determinations of any claimant’s eligibility for 

benefits.  This distinguishes this case from Chemtech Inds., Inc. v. Labor and Ind. 
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Relations Commission, Div. of Employment Security, 617 S.W.2d 121 (Mo. Ct. App. 

1981), in which the court refused to remand the case for a determination by the deputy, 

because the record on appeal did not reveal whether the deputy had made such a 

determination.  Id. at 125-26.  The explanation contained at page 2 of the legal file, 

moreover, reveals there was only one deputy determination with respect to each claimant 

and those decisions were similar to the deputy’s finding on page four of the legal file.   

In this Court’s Young decision, furthermore, it rejected Chemtech to the extent that 

it left the employer without a determination on the issue of the claimant’s threshold 

eligibility for unemployment compensation benefits.  Instead, the Young decision 

remanded the case to the Division of Employment Security for a deputy’s determination 

on that issue.  In so doing, this Court refused to presume either partial or total 

unemployment even if the employer raised no protest on that issue.  It further assigned 

the burden of both going forward with the evidence and persuasion on that issue to the 

claimant to show eligibility for benefits.  80 S.W 3d at 475.  This appeal like the one in 

Young involves facts which reveal the absence of any determinations by a deputy as to 

the threshold eligibility of the individual respondents for benefits.  Therefore, the proper 

remedy concerns the remanding of their claims to the Division of Employment Security 

for a determination of the threshold eligibility issue by a deputy or deputies. 
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II. The Commission erred in ruling the claimants were not ineligible for benefits, 
because of its unconstitutional construction of Missouri Revised Statute § 
288.040.6(2), in that it found that the statute allowed an award of 
unemployment compensation benefits to the individual striking employees 
despite the absence of any evidence that a prior unfair labor practice finding 
by the National Labor Relations Board and an appellate court had any causal 
connection to the individual striker’s decision to strike against the employer. 

 
Standard of Review:  The “Commission’s findings as to the facts, if supported by 

competent and substantial evidence, shall be conclusive in the absence of fraud.”  Blue 

Hills Homes Corp. v. Young, 80 S.W.3d 471, 474 (Mo. Ct. App. 2002).  The appellate 

court’s jurisdiction is “confined to questions of law.”  Id.  The evidence must be viewed 

“in the light most favorable to [the] Commission’s decision” and only findings “clearly 

contrary to the overwhelming weight of the evidence” will be set aside.  Id.  The 

Commission’s decision may be modified, reversed, or remanded “only on the following 

grounds: that the commission acted without or in excess of its powers; (2) that the 

decision was procured by fraud; (3) that the facts found by the commission do not 

support the award; or (4) that there was no sufficient competent evidence in the record to 

warrant the making of the award.”  Id. (citing Mo. Rev. Stat. § 288.210). 

This case presents a pure question of law as to the Commission’s unconstitutional 

construction of the Employment Security Law’s § 288.040.6(2).  Specifically, the 

Commission exceeded its powers by interpreting the statute contrary to the federal and 

state constitutions, which guaranty the System’s right to equal protection of the law. 

As previously discussed, the absence of a deputy’s threshold determination of the 

striking claimants’ eligibility for benefits deprived the Commission of the authority to 

decide whether the Employment Security Law’s § 288.040.6(2) disqualified them from 
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receiving benefits because of their participation in a work stoppage.  Even if, however, 

the Commission could decide the disqualification issue, both the federal and the state 

constitutions obliged it to presume the constitutionality of § 288.040.6(2) and to adopt 

any reasonable reading of the statute upholding its validity and resolving any doubts in a 

constitutional manner.  See, e.g., General Motors Corp. v. Director of Revenue, 981 

S.W.2d 561, 566 (Mo. 1998) (en banc). 

In this case, the Commission adopted the Appeals Tribunal’s findings of fact and 

conclusions of law.  LF at 54, 82.  Those conclusions of law summarized the operative 

facts upon which the Commission framed the issue for it to decide in the following 

manner.  First, the Union filed an ULP against the System on August 25, 2003.  Second, 

the Union’s ULP alleged the System’s commission of an ULP by its failure to fulfill the 

union security obligations imposed by the Agreement, because it had disregarded the 

Union’s request for it to fire certain registered nurses.  Third, the NLRB upheld the 

Union’s ULP charge against the System on March 31, 2005 and a federal appellate court 

affirmed the Board’s decision on February 1, 2006.  The Commission’s adopted decision 

then identifies the issue as follows:  “[W]hether the NLRB ruling has the effect of 

making the claimants eligible for benefits under Section 288.040.6(2) [?]”  Legal File at 

16. 

The Commission’s phrasing of the issue, however, misstates the effect of § 

288.040.6(2).  Instead of determining a claimant’s eligibility for benefits, it defines the 

circumstances which disqualify otherwise eligible claimants from their right to collect 

unemployment compensation benefits.  Section 288.040.6(2) makes striking claimants 
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generally ineligible for those benefits.  It also includes an exemption from that general 

disqualification for those striking employees whose “employer has been found guilty of 

an unfair labor practice by the National Labor Relations Board or a federal court of law 

for an act or actions preceding or during a strike.”  Mo. Rev. Stat. § 288.040.6(2).   

The statute’s wording allows a wholly unconstitutional interpretation of its 

meaning.  In fact, in the hearing before the Appeals Tribunal, the striking claimants’ 

counsel urged such an interpretation of § 288.040.6(2) in his opening statement.  

Specifically, he stated as follows: 

[T]he language of the statute does not even contain a hint of a suggestion that there 
must be a connection between the conduct that was the unfair labor practice and the 
strike. . . . [The Medical Center] has been found both by the NLRB and by a federal 
court to have committed an unfair labor practice by acts that occurred before the 
strike.  Under the language of the statute, nothing further is required. 

 
Tr. at 12. 

Ultimately, both the Commission and the Appeals Tribunal accepted the striking 

claimants’ position regarding the meaning of § 288.040.6(2).  It applied the exemption to 

the facts by finding that the System had committed an ULP before the strike began, 

which inevitably exempted the striking claimants from the Employment Security Law’s 

general disqualification of striking employees from eligibility for benefits during a strike.  

LF at 16.  The Commission made no finding that the System’s conduct upon which the 

NLRB found that the System had committed an ULP had caused the striking claimants to 

strike.  Thus, the Commission’s application of the exemption from the general 

disqualification of striking employees to the individual respondents in this appeal lacks 
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any finding of a causal connection between the conduct that produced the adjudicated 

ULP and the reasons for their strike against the System. 

 

In so ruling, however, the Commission interpreted the statute in an irrational, 

overly broad, and unconstitutional manner.  At a minimum, the equal protection 

provisions of the federal and state constitutions require any criteria by which a statute 

draws a distinction between favorable and unfavorable treatment to bear a rational 

relationship to a legitimate governmental interest.  See, e.g., Ohio Bureau of Employment 

Services v. Hodory, 431 U.S. 471, 489 (1977); State v. Pike, 162 S.W.3d 464, 471 (Mo. 

2005) (en banc).  The consideration of the constitutionality of the statute’s criteria 

requires an examination of the consequences that those criteria impose not only on the 

recipients of benefits, but also their effect on the contributors to the unemployment 

compensation benefits fund.  431 U.S. at 491; see Mo. Rev. Stat. §§ 288.090, 288.100, 

288.113, 288.120.  The statute has the constitutionally valid purpose of preventing “the 

subsidizing of union-initiated work stoppages.”  See id. at 491-92.  The legislature 

enacted § 288.040.6(2) in recognition of the unfair disadvantage that the statute would 

impose on employers in labor negotiations if striking employees received benefits.  See 

id. at 492. 

In view of these rational purposes, the Commission’s interpretation of § 

288.040.6(2) negates those purposes if the employer has committed a prior ULP entirely 

unrelated to the reasons for which the striking claimants initiated their economic strike.  

That interpretation, furthermore, broadly exempts striking claimants from § 
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288.040.6(2)’s disqualification of strikers from benefits if the employer ever committed a 

prior ULP, whether the conduct sanctioned as an ULP preceded the onset of the strike by 

10 years or 10 minutes.  Such an interpretation lacks any rational basis.  It further 

arbitrarily and capriciously gives employees conducting a purely economic strike against 

the employer an economic advantage in the strike unrelated to any reason that prompted 

the strike and merely because of the employer’s status based upon its having had a prior 

adjudicated ULP.  In so doing, it lacks any legitimate connection to the exemption’s 

purpose of allowing employees provoked to strike by the employer’s conduct sanctioned 

in an adjudicated ULP to collect unemployment compensation benefits during their 

unfair labor practice strike.  Therefore, the Commission’s decision applying the 

exemption to the striking claimants without finding any causal connection between the 

reasons for the strike and the prior ULP findings against the System denied equal 

protection of the laws to the System.  See Kilmer v. Mun, 17 S.W.3d 545, 552 n. 21 (Mo. 

2000) (en banc) (citing Kansas City v. Webb, 484 S.W.2d 817, 824-25 (Mo. 1972) (en 

banc)); U.S. Const. amend. XIV, § 1; Mo. Const. art. I, § 2. 

Presumably, the legislature sought to create an exception to the disqualification of 

striking employees for benefits only if they go on strike because of their employer’s 

adjudicated ULP’s.  The wording of the exemption, however, requires no such causal 

connection.  Thus, it contradicts the legislature’s express intention generally to disqualify 

striking employees from benefits.  If the legislature had intended the Commission’s 

reading of § 288.040.6(2)’s last sentence, then it would have repealed that section of the 

statute’s second sentence.  Since the legislature took no such action, the Commission 
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ignored the context in which the last sentence of that paragraph appears.  In so doing, it 

misconstrued the legislature’s intent and interpreted the statute in an unconstitutionally 

irrational manner.  See id.   

Consistently with the Commission’s interpretation in this case, moreover, striking 

employees in a plant bargaining unit where the NLRB never found the employer to have 

committed an ULP would still benefit from the exemption if the Board had ten years 

earlier held their employer to have committed an ULP involving either non-union 

employees or employees in an office bargaining unit represented by a different union.  

Thus, § 288.040.6(2) defines a statutory classification for the exemption too broad to 

address the evil that it seeks to redress.  Presumably, the legislature created the exemption 

to ameliorate the unemployment of unfair labor practice strikers provoked to strike by 

their employer’s unlawful conduct.  Ordinary economic strikers, however, deserve no 

such amelioration under the Employment Security Law, because they strike for their own 

lawful economic reasons in the give and take of collective bargaining.  See Hodory, 431 

U.S. at 491-92.  The Commission’s construction of the exemption, however, disqualifies 

strikers indiscriminately if either the Board or a court has previously found their 

employer to have committed an ULP despite the lack of any causal connection between 

the ULP and the reasons for their strike against the employer.  In so doing, it uses an 

unconstitutionally overbroad and arbitrary classification in violation of the System’s right 

to equal protection of the law pursuant to the federal and state constitutions.  See U.S. 

Const., amend. XIV, § 1; Mo. Const., art. I, § 2. 
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The Commission, however, could have reached an entirely different result.  It had 

a duty to adopt a reasonable reading of the statute that upheld its validity and resolved 

any doubts in favor of the statute’s constitutionality.  See, e.g., General Motors Corp., 

981 S.W.2d at 566.  To fulfill that duty, the Commission should have interpreted the 

statutory text “an act or actions preceding or during the strike” to require a causal 

connection between the conduct upon which the Board or a court had found the employer 

“guilty” of an ULP and the striking claimants’ reasons for their participation in a strike 

against their employer. 

The Commission, instead, construed the statute irrationally, overbroadly, and 

unconstitutionally.  It viewed its duty as interpreting the last sentence of § 288.040.6(2) 

both out of context and woodenly.  In so doing, it allowed form to triumph over substance 

and reached an unconstitutional result at odds with the Employment Security Law’s 

general disqualification of striking employees from eligibility for benefits.  Simply stated, 

the Commission’s interpretation of § 288.040.6(2) has no rational relationship to a 

legitimate governmental interest.  At a minimum, both the Fourteenth Amendment to the 

United States Constitution and Article I, § 2 of the Missouri Constitution require a 

rational basis for the classifications made by statutes, such as § 288.040.6(2).  The 

absence of any causal connection between the ULP that preceded the strike and the 

reasons for the strike in this case deprives the Commission’s interpretation of § 

288.040.6(2) of the necessary rational basis.   

Consequently, the Commission exceeded its authority by construing § 

288.040.6(2) in an unconstitutional manner.  The System respectfully requests this Court 
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to reverse the Commission’s decision and to construe the statute to require the finding of 

a causal connection between the ULP and the reasons for a strike to exempt striking 

employees from the Employment Security Law’s disqualification of striking employees 

from eligibility for benefits.  

III. The Commission erred in ruling the claimants were not ineligible for benefits, 
because it applied Missouri Revised Statute § 288.040.6(2), which 
unconstitutionally exempts the striking employees of employers with prior 
unfair labor practices from the Employment Security Law’s disqualification 
of striking employees from unemployment compensation benefits, in that Mo. 
Rev. Stat. § 288.040.6(2), on its face, violates the equal protection of the law 
provision of either the federal or state, or both, constitution because it lacks 
any rational basis and the exemption serves no legitimate governmental 
interest. 

 
Standard of Review:  The “Commission’s findings as to the facts, if supported by 

competent and substantial evidence, shall be conclusive in the absence of fraud.”  Blue 

Hills Homes Corp. v. Young, 80 S.W.3d 471, 474 (Mo. Ct. App. 2002).  The appellate 

court’s jurisdiction is “confined to questions of law.”  Id.  The evidence must be viewed 

“in the light most favorable to [the] Commission’s decision” and only findings “clearly 

contrary to the overwhelming weight of the evidence” will be set aside.  Id.  The 

Commission’s decision may be modified, reversed, or remanded “only on the following 

grounds: that the commission acted without or in excess of its powers; (2) that the 

decision was procured by fraud; (3) that the facts found by the commission do not 

support the award; or (4) that there was no sufficient competent evidence in the record to 

warrant the making of the award.”  Id. (citing Mo. Rev. Stat. § 288.210). 

This case presents purely a question of law as to facial unconstitutionality of the 

Employment Security Law’s § 288.040.6(2).  Specifically, that question involves two 
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sub-issues:  (a) whether the § 288.040.6(2)’s exemption serves a legitimate governmental 

purpose and (b) whether § 288.040.6(2) uses such an arbitrary, overbroad, and irrational 

criteria by which to determine whether a statutory classification exists that it violates the 

equal protection of the law requirements of either the Fourteenth Amendment of the 

United States Constitution and Article I, § 2 of the Missouri Constitution, or both.  

The Commission applied § 288.040.6(2) quite literally.  It described this case’s 

operative facts consistently with the statute’s provisions that exempt striking employees 

from the disqualification of the eligibility of striking employees from benefits, namely: 

[T]he claimants, through their union, initiated such an unfair labor practice 
charge against the employer that was ruled on by the NLRB in favor of the 
claimants.  The complaint dealt with an act that preceded the strike. 
 

LF at 16.  The Commission’s description of the operative facts omitted any that address 

whether the facts-in-issue in the underlying ULP had any causal connection to the strike.  

The statute, on its face, moreover, requires no such causal connection between an ULP 

preceding a strike and the reasons for the strike to exempt striking employees from the 

Employment Security Law’s general disqualification of striking employees from 

eligibility for benefits.  Mo. Rev. Stat. § 288.040.6(2).   

Consequently, any striking employees of any employer that the NLRB or a court 

has found to have committed an ULP since the enactment of the National Labor Relations 

Act, 29 U.S.C. §§ 151-187 (2006 online ed.) on July 5, 1935 qualify for § 288.040.6(2)’s 

exemption from the general disqualification of strikers from unemployment 

compensation benefits.  For example, assume the Board adjudicated an ULP against an 

employer for its conduct at its Detroit manufacturing plant in 2000.  In addition, presume 



24 

its employees of its St. Louis sales facility initiate a strike against the employer in 2007.  

Further assume that the striking employees have neither common supervisors nor 

common terms and conditions of employment with the employer’s Detroit plant 

employees.  Section 288.040.6(2) literally requires the exemption of the employer’s 

striking St. Louis sales employees from its disqualification of striking employees from 

eligibility for unemployment compensation benefits during a strike.   

That result, however, defies the legislative intent of the Employment Security 

Law’s general disqualification of striking employees from unemployment compensation 

benefits.  Mo. Rev. Stat. § 288.040.6(2) (“This definition shall not apply to a strike where 

the employees in the bargaining unit who initiated the strike are participating in the 

strike.  Such employees shall not be eligible for waiting week credit or benefits during the 

period when the strike is in effect.”).  Thus, the wording of the exemption in § 

288.040.6(2) contradicts the legislature’s intention to disqualify striking employees from 

eligibility for benefits generally during a strike.   

As previously discussed, the legislature added the exemption to § 288.040.6(2) to 

exclude from the general disqualification of strikers’ eligibility for benefits only those 

employees provoked to strike by their employer’s adjudicated unlawful conduct—

namely, unfair labor practice strikers.  Supra at 18-19.  As the example in the preceding 

paragraph amply demonstrates, the exemption’s literal meaning excludes vast numbers of 

strikers beyond those for whom the legislature has a rational basis to exempt.  In addition, 

it irrationally and arbitrarily disadvantages employers during an economic strike, simply 

because at any time since July 5, 1935, the Board or a court has adjudicated an ULP 



25 

against them.  In effect, the exemption penalizes such employers for conduct wholly 

unrelated to either the striking employees or the reasons motivating their economic strike, 

or both.  The impact, moreover, of an employer’s striking employees collecting 

unemployment compensation benefits during an economic strike will increase the 

employer’s contributions to the state’s fund from which it pays such benefits.  See Mo. 

Rev. Stat. §§ 288.090, 288.100, 288.113, 288.120.   

The constitutional requirement of equal protection of the law requires the use of 

statutory criteria rationally related to a legitimate government purpose.  See, e.g., Romer 

v. Evans, 517 U.S. 620, 633 (1996); City of Cleburne v. Cleburne Living Center, 473 U.S. 

432, 446-47 (1985); State v. Pike, 162 S.W.3d 464, 471 (Mo. 2005) (en banc); Kilmer, 17 

S.W.3d at 552 n. 21; Webb, 484 S.W.2d at 824-25.  In this case, the legislature lacked 

any legitimate governmental purpose in penalizing employers with a previously 

adjudicated ULP.  To the extent their conduct involved in the ULP warranted any 

sanction, only either the NLRB or a court had the authority to administer any such 

sanction.  29 U.S.C. § 160.  By singling out any employer with a previously adjudicated 

ULP, § 288.040.6(2) creates a status-based classification divorced from any legitimate 

state interests.  See Romer, 517 U.S. at 635.   

For purposes of argument, the System assumes that the legislature could have a 

legitimate governmental purpose for the exemption if it excluded unfair labor practice 

strikers from the general disqualification for benefits.  Such an exemption would allow 

unfair labor practice strikers to collect unemployment benefits during an unfair labor 

practice strike, because the employer’s unlawful conduct in the adjudicated ULP 
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provoked its employees to strike.  In that sense, the employer’s unlawful conduct caused 

the unemployment of its workers during their unfair labor practice strike as opposed to 

the voluntary unemployment of economic strikers.  In so doing, the legislature would 

have drawn a distinction between economic strikers who choose to strike for economic 

reasons in the give and take of collective bargaining and unfair labor practice strikers. 

The exemption, however, uses an entirely arbitrary, irrational, and overbroad 

criteria to determine whether the general disqualification from benefits applies to strikers.  

It excludes striking employees from that disqualification if “the employer has been found 

guilty of an unfair labor practice … for an act or actions preceding or during the strike.”  

Thus, the exemption in § 288.040.6(2) from the general disqualification of strikers from 

benefits requires no causal connection between the “act or actions” at issue in the 

adjudicated ULP and the reasons that motivated the striking claimants to strike.  It willy-

nilly excludes both unfair labor practice strikers and economic strikers from the 

disqualification if the striker’s employer has ever had an adjudicated ULP.  In the 

absence of a rational means by which to meet a legitimate governmental purpose, § 

288.040.6(2)’s exemption violates the System’s right to equal protection of the law 

pursuant to both the federal and state constitutions. See, e.g., Romer, 517 U.S. at 633; 

Cleburne Living Center, 473 U.S. at 446-47;  Kilmer, 17 S.W.3d at 552 n. 21; Webb, 484 

S.W.2d at 824-25; U.S. Const. amend. XIV, § 1; Mo. Const. art. I, § 2. 

As the preceding discussion has shown, the exemption in § 288.040.6(2) from the 

general disqualification of strikers from benefits facially violates the System’s right to 

equal protection of law under both the federal and state constitutions.  Consequently, the 
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System requests this Court to reverse the Commission’s decision applying the exemption 

to the individual respondents.  In addition, the System seeks an order from this Court 

both declaring the exemption to be unconstitutional and invalidating its effect.   

Conclusion 

In closing, the record in this appeal omits any determination of the eligibility of 

any one or more of the individual respondents for benefits pursuant to the Employment 

Security Law’s § 288.040.1.  The Commission’s decision overlooked the absence of any 

such eligibility determinations by a deputy.  Eligibility determinations must precede any 

consideration of a claimant’s disqualification pursuant to the Employment Security Law.  

Therefore, the lack of any eligibility determinations for the individual respondents 

requires the reversing of the Commission’s decision and the remanding of each 

respondent’s claim to a deputy for an eligibility determination.   

Alternatively, if this Court reaches the exemption and disqualification issues 

pursuant to § 288.040.6(2) despite the absence of any eligibility determinations, the 

Commission’s decision deserves an order reversing that decision.  The Commission 

applied the exemption to the general disqualification of striking employees from 

eligibility for benefits in an unconstitutional manner.  It applied the exemption, merely 

because the Board had found the System to have committed an ULP before the strike 

began.  The Commission’s findings that applied the exemption from the general 

disqualification of strikers from eligibility for benefits to the individual respondents 

lacked any finding of a causal connection between the reasons that caused the claimants 

to strike and the System’s unlawful conduct that produced the adjudicated ULP.  
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Consequently, the Commission’s application of the exemption lacked a rational reason 

that served a legitimate governmental purpose and, thereby, denied the System of its right 

to equal protection of the law.  The System seeks an order reversing the Commission’s 

decision and finding that the exemption’s application requires a finding of a causal 

connection between conduct that produced the adjudicated ULP and the reasons that 

motivated the claimants’ strike. 

Finally, § 288.040.6(2)’s exemption from the general disqualification of striking 

claimants from eligibility for benefits lacks either a legitimate governmental purpose or a 

rational basis for its selection criteria on its face.  The exemption has no legitimate state 

purpose, because it penalizes employers that have ever had an adjudicated ULP.  It 

excludes even the economic strikers of such employers from § 288.040.6(2)’s 

disqualification of strikers from eligibility for benefits, which irrationally and arbitrarily 

gives such strikers an advantage during an economic strike.  It also irrationally and 

arbitrarily increases the employer’s cost of contributions to the state’s fund that pays 

unemployment compensation because of the exemption of such economic strikers from 

the general disqualification of strikers from eligibility for benefits.  Similarly, the 

exemption’s selection criteria, the employer’s prior adjudicated ULP, irrationally and 

arbitrarily grants the exemption to strikers unaffected by either the conduct that produced 

the ULP or the actors responsible for that conduct, or both.  Therefore, § 288.040.6(2)’s 

exemption, on its face, violates the System’s equal protection of the law rights guaranteed 

by both the federal and state constitutions.  The System requests an order reversing the 
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Commission’s decision and invalidating § 288.040.6(2)’s exemption because of its 

unconstitutionality. 
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