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JURISDICTIONAL STATEMENT

This is an origind action in habeas corpus brought under 8 532.020, RSMo 2000 and
Missouri Supreme Court Rule 91. Relator Andre Taylor is confined in the Western Missouri
Correctiona Center in Cameron, Missouri.

Mr. Taylor is currently sarving three concurrent fifteen year sentences from Jackson
County, Missouri for trafficking drugs first degree and one concurrent ten year sentence from
Jackson County for trafficking drugs second degree. He aso is serving two concurrent seven
year sentences for ddivery/possesson of drugs in a correctiond facility from S Francois
County. The St. Francois County sentences expire on October 10, 2006 and are not the subject
of this petition.

As Mr. Taylor has aready litigated unsuccessful habeas corpus petitions in DeKab
County and the Missouri Court of Appeds, Western Didtrict, Respondent believes this Court
has jurigdiction. See Missouri Conditution, Article |, Section 12, Article V, Section 4, §

532.020, RSMo 2000.

N Mr. Taylor succeeds he is entitled only to relief on his concurrent Jackson County
sentences, not his St. Francois County sentences. Habeas corpus in Missouri is aremedy
only avalable to grant immediate release from current confinement not earlier release on
some future date. See State ex rel. Nixon v. Pennoyer, 36 S.W.3d 767, 770 (Mo.App.,
E.D. 1990). Respondent believes that the fact that Mr. Taylor is seeking complete dis-

charge from some of his current sentences is enough to bring him within this Court’s



STATEMENT OF FACTS

In 1983, Andre Taylor was convicted in Jackson County, Missouri of first degree
robbery, firsd degree assault and two counts of armed crimina action (Appendix A3)2 Mr.
Taylor's convictions for fird degree robbery and fird degree assault make him datutorily
indigible for Long Term Drug Treatment under 8 217.362, RSMo 2000 (See § 217.362.1,
RSMo 2000 and § 556.061.8, RSMo 2000).

On October 12, 1999, Mr. Taylor appeared before the Circuit Court of Jackson County,
Missouri to plead quilty to three counts of first degree drug trafficking in violation of §
195.222, RSMo 2000 and one count of second degree trafficking in violation of 8§ 195.223,
RSMo 2000 (Appendix Al). Mr. Taylor was aware of his 1983 convictions at the time of his
October 12, 1999 plea hearing (Appendix 3). There is however no evidence tha ether the
guilty plea court or Mr. Taylor's guilty plea counsd were aware of the 1983 convictions at the
time of the guilty plea and sentencing (Appendix A3).

Mr. Taylor was sentenced following pleas of guilty to three concurrent terms of fifteen
years imprisonmet on the fird degree trafficking counts and one concurrent count of ten

years imprisonment on the second degree trafficking count (Appendix A27). The sentences

habesas juridiction, and digtinguishes this from the case of an inmate chalenging a future
consecutive sentence. However, this may be a close issue and the Court must satisfy
itsdf of itsjurisdiction.

Respondent will refer to the appendix to this brief as“Appendix” and to the

gppendix to Mr. Taylor’'s brief as*Redator’s Appendix.”
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were made pursuant to the Long Term Drug Treatment Statute § 217.362, RSMo 2000
(Appendix A27). The judgment of conviction sentence noted that there was no agreement on
pending St. Francois County drug charges (Appendix A27). It was the understanding of dl
parties, and made expliat by the trid court that when Mr. Taylor could enter Long Term Drug
Treatment was contingent on whatever sentences he received in St. Francois County (Appendix
A2). Mr. Taylor was sentenced to two concurrent seven year sentences in &t. Francois County.
So if Mr. Taylor were digible for Long Term Drug Treatment, trestment would have begun
after the completion of the two seven year sentences (Appendix A3). Long Term Drug
Treatment on the Jackson County sentences was part of the plea bargain, dthough when this
treatment would begin was not (Appendix Al).

Mr. Taylor is in fact not eigible to begin Long Term Drug Treatment after completion
of his St. Francois County sentences because of his 1983 dangerous felony convictions making
compliance with the Jackson County plea bargain impossble. See § 217.362.1, RSMo 2000
and § 556.061.8, RSMo 2000.

Mr. Taylor was received by the Missouri Depatment of Corrections on October 13,
1999 (Appendix A16). The ninety day period for filing a Rule 24.035 motion would have
therefore begun to run on October 13, 1999 and expired on January 11, 2000. At a hearing
held by the Specid Magter appointed by this Court, there was conflicting testimony as to
whether Mr. Taylor was informed of his indigibility for Long Term Drug Treatment during the
period from October 13, 1999 to November 24, 1999 when Mr. Taylor was a the Western

Reception Diagnogtic and Correctiond Center. A Depatment of Corrections employee



tedtified at the hearing before the Speciad Master that Mr. Taylor had admitted to him that Mr.
Taylor had been informed while at the Western Reception Diagnostic and Correctional Center,
that he was indigible for Long Term Drug Treatment due to his past violent behavior (Appendix
A12-A20). Mr. Taylor denied being informed of his indigibility until he received a letter from
his attorney dated January 19, 2000 and denied admitting that he had been informed prior to
that date (Appendix A22-A23). The Specid Mager made a fact finding that there was no
credible evidence that Taylor knew of the fact or reason for his indigibility until he recaved
the January 19, 2000 letter (Appendix A5).

The Specid Master however, found that Mr. Taylor's counsd was informed by a letter
of December 27, 1999 that Taylor was indigible for Long Term Drug Treatment due to his
1983 convictions (Appendix A2-A3). On October 14, 1999, counsel had sent Taylor a letter
advisng that Taylor would only have to serve nine to eighteen months on the Jackson County
sentences but when he would have to serve this time was contingent on the St. Francois County
sentences (Appendix A2). It was not until January 19, 2000, after the ninety day period for
filing a Rue 24.035 motion had expired on January 11, that counsd informed Mr. Taylor of
the information about indligibility for Long Term Drug Trestment he had recaved in the
December 27, 1999 letter (Appendix A3). Mr. Taylor's counsd was admonished in writing
by the Region IV Disciplinary Committee of the Missouri Bar for failing to represent Mr.
Taylor in a competent manner and faling to be dligent in his representation of Mr. Taylor

(Relator’s Appendix A23).



Mr. Taylor filed a habeas corpus petition in the Circuit Court of DeKab County,
Missouri chdlenging his Jackson County convictions and sentences on September 16, 2002.
The petition was denied on November 22, 2002 (Appendix A4). Mr. Taylor filed a petition for
habeas corpus reief dated December 17, 2002 in the Missouri Court of Appeals, Western
Digrict. That petition was denied on January 15, 2003 (Appendix A4).

Mr. Taylor filed a habeas corpus petition in this Court chdlenging the Jackson County
convictions and sentences. This Court appointed a Specid Master who held an evidentiary
hearing on November 13, 2003 (Appendix Al). The Specid Master filed suggestions on
December 29, 2003 recommending that the writ of habeas corpus be granted. Respondent
filed objections on January 20, 2003 which were overruled on February 12, 2004 (Docket

Entries 01/20/04, 02/17/04 - Case SC85166).



ARGUMENT

Andre Taylor’'s cams that the sentencing court erred in not having the
Department of Corrections screen Mr. Taylor for digibility for Long Term Drug
Treatment prior to sentencing, and that the sentencing court erred in sentencing Mr.
Taylor to Long Term Drug Treatment although he is not €eigible for the program and
his claim that counsd was ineffective during the guilty plea proceedings are not
cognizable in habeas corpus. These claims are not jurisdictional and Mr. Taylor has not
demonstrated cause and actual prgudice or new evidence of factual innocence excusing
the failure to raise the claims in a Rule 24.035 motion. The trial error claims are also
examples of saf-invited error that should not entitle Taylor to relief and the ineffective
assistance of counsel claim is meritless (Addresses Relator’s Arguments |, 11 and 111).

STANDARD OF REVIEW FOR CLAIMSIN HABEAS CORPUS

Cognizability
Habeas corpus review of a judgment of conviction and sentence is permissible only for
jurisdictional claims, or clams that may have been but were not raised in the direct apped or
post-conviction review process if the petitioner can show cause and prgudice excusing the
falure to rase the daims or newly discovered evidence edtablishing actua innocence. See

Brown v. State, 66 SW.3d 721, 731 (Mo.banc 2002).
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Jurisdiction

A sentencing court lacks jurisdiction if it imposes a sentence that is in excess of that
permitted by a dtatute for a particular offense. Merriweather v. Grandison, 904 SW.2d 485,
488-489 (Mo.App., W.D. 1995). This occurs if one can hold the judgment up agangt the
datute authorizing punishment and see that the judgment is facidly invaid. 1d. a 488-489.
See also Osowski v. Purkett, 908 SW.2d 690, 691 (Mo.banc 1995) (If a court imposes a
sentence that isin excess of that authorized by law, habeas corpusis the proper remedy).

The andyss in Merriweather makes clear that jurisdiction does not exist if a sentence
was in excess of that permitted by law and this is patent from the face of the record without
resort to extringc evidence. See Merriweather v. Grandison, 904 SW.2d at 487. This
Court’s recent decison in State ex rel. Green v. Moyer, dip op. SC 85234 (Mo.banc April 13,
2004) is condgent with that analysis. In Green, this Court found an unauthorized double
punishment for the same offense to be jurisdictiond error where this was patent on the face
of the record defined as the charging document, the guilty plea and sentencing transcript and
the judgment of conviction and sentence.

In State ex rel. Simmons v. White, 866 SW.2d 443, 446 (Mo.banc 1993), this Court
found that when a court erroneously sentenced an offender as a persstent offender despite an
inadequacy of proof of the appropriste number of prior convictions, this was not a

jurisdictiond defect. Smilaly, in Clay v. Dormire, 37 SW.3d 214 (Mo.banc 2000), this
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Court reected the idea that sentencing an offender as a prior offender based on an expunged
conviction was a jurisdictiond defect, rather than error that is not cognizable in habeas corpus.

The teaching of this Court is therefore that a sentencing court exceeds its jurisdiction
when it imposes a sentence in excess of that statutorily permitted for the offense and this can
be determined from the face of a limited record, i.e. the sentence is faddly invdid. The
teaching of this Court is dso that it is not a jurisdictiond error for a trid court to erroneoudy
find a defendant to be digible to be sentenced as a prior or persistent offender and to sentence
an offender as such. The later is error but not an act in excess of jurisdiction.

This teaching is logicdly consgtent because it is quite a different thing to erroneously
believe a defendant is digible for a particular sentence enhancement or reduction, than it is to
sentence an offender in accordance with the proper statute but impose a sentence in excess of
what that datute permits. The former iserror. The later is acting outsde of jurisdiction.

The Cause and Actual Prejudice Gateway

In Brown v. State, 66 SW.3d 721, 731 (Mo.banc 2002), the Missouri Supreme Court
adopted “cause and actua preudice’ gateway to habeas review used by the federal courts.
Cause to excuse a default occurs if some factor externa to the defense impeded efforts to file
the dam such as the factud or legd bass of a clam beng not reasonably avaldble or
interference by date offidds making compliance with the proper procedural rules for
presenting a dam impracticable.  Murray v. Carrier, 477 U.S. 478, 488 (1986). Actua
preudice results if the undelying error worked to the actual and substantial disadvantage of

the party. Brown v. State, 66 SW.3d at 731. Alleged ineffective assistance by post-conviction
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counsdl cannot be cause to excuse a default.  Sidebottom v. Delo, 46 F.3d 744, 751 (8" Cir.
1995).

Lack of legd knowledge is not cause tha may excuse a default. See McKinnon v.
Lockhart, 921 F.3d 830, 832, n.5 (8" Cir. 1990) (lack of legal knowledge is not cause which
can excuse a default); see also Duvall v. Purkett, 15 F.3d 745, 748 (8" Cir. 1994) (noting that
an inmate who dlegedly did not discover his ddlayed digibility for parole, until after the time
for filing a post-conviction motion had passed, could have consulted a post-conviction attorney
who would have read the statute and learned of this and the potentia for a dam that guilty plea
counsd was ineffective).

These cases are consgtent with Missouri precedent as well which has consstently
taught that lack of lega as opposed to factud knowledge may not excuse a default. See, e.g.
Missouri v. Sales, 772 SW.2d 739 (Mo.App., S.D. 1989) (Alleged lack of legal knowledge
of the ggnificance of known facts could not excuse falure of a movant to raise a clam of
ineffective assstance of guilty plea counsd in the fird Rule 27.26 motion). Wright v. State,
614 SW.2d 325, 327 (Mo.App., W.D. 1981) (rgecting ineffective assistance of guilty plea
counsel dam in successive Rule 27.26 and providing a dring of seven citations back to a case
from this Court in 1972 holding that lack of legad knowledge cannot excuse failure to place

adamintheinitia pogt-conviction relief motion).
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Actual | nnocence Analysis

The standard for actua innocence review of a defaulted dam in federa habeas corpus
is set out in Schlup v. Delo, 513 U.S. 298, 327 (1994). In order to pass through this gateway,
a petitioner mus present new evidence in light of which it is more likdy than not that no
reasonable juror would have been convicted. Id. at 327. Actud innocence andyss involves

andyss of dl the evidence including that dleged to have been illegaly admitted, that aleged
to have been wrongly excluded and that which has been newly discovered. Id. a 327-328.
Actua innocence andyss focuses on new reliable evidence of factua not lega innocence such
as credible declaations of gquilt by another, trustworthy eyewitness accounts and exculpatory
sdientific evidence. Pitts v. North, 85 F.3d 348, 350-351 (8" Cir. 1996). “New evidence’
in this context means evidence the factud bass of which could not previoudy have been
discovered through due diligence. Meadows v. Delo, 99 F.3d 280, 282 (8" Cir. 1996). In Clay
v. Dormire, 37 SW.3d 214, 217-218 (Mo.banc 2000), this Court adopted federa actual
innocence andyds for reviewing defaulted clams in habeas corpus.  State ex rel. Nixon v.
Jaynes, 63 SW.3d 210, 215 (Mo.banc 2001) (dating “This Court in Clay v. Dormire adopted

the federal gandard for manifest injudtice. . . .").
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Standard of Review in Analyzing The

Special Master’s Suggestions

The Specia Master’'s suggedtions receive the weight and deference given to a trid court
in court tried cases in ligt of the Master's opportunity to judge and view the credibility of
witnesses. State ex rel. Busch v. Busch, 776 SW.2d 374, 377 (Mo. 1989).

Public Palicy Reason for Continuing to Have Missouri Cause

And Prejudice Analysis Mirror Federal Analysisand For Not

Expanding The Concept of Jurisdictional Error

The theoreticd underpinning for this Court’s adoption of federd cause and prejudice
analyss, is that the adoption of this standard eliminates a class of cases that could be reviewed
by the federa courts without initid review by the Missouri courts. These are cases in which
a Missouri prisoner has defaulted his direct appead or post-conviction review remedies but can
show cause and actud prgudice to permit federd habeas corpus review of his clams.
Reuscher v. State, 887 S\W.2d 588, 591 (Mo.banc 1994). In short habeas corpus is available
in wdl defined rare and exceptiond circumstances on conditions that come close to
duplicating the availability of reief for defaulted date lav clams in the federd courts.  This
serves the public policy of giving Missouri courts the firg chance to review and correct clams
of conditutiond error dlegedy committed in the Missouri courts, while not permitting

unending multiple rounds of collaterd review.
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However, if Missouri habeas corpus some day grows to become an ordinary part of the
review of crimind convictions in Missouri cases, it will become necessary for every Missouri
inmate to exhaust the procedure in order to move his case forward through federa review. See
Wright v. Norris 299 F.3d 926,928 n5 (8" Cir. 2002) (expressing confusion over whether
a paticular Arkansas procedure was necessary to exhaust state remedies and noting tha if the
procedure was part of the ordinary course of review then it must be exhausted).

In Duvall v. Purkett, 15 F.3d 745, 746-747 (8" Cir. 1994), the United States Court of
Appeds declined to find a federd habeas petition contaning cdams defaulted in the Rule
24.035 process to be unexhausted because of the limited nature of Missouri habeas corpus
which would have made raisng the claims in a Rule 91 motion futile. The United States Court
of Appeds for the Eighth Circuit noted that the limitations on Rule 91 cognizability involved
the application of concepts with which federd judges are quite familiar and that the Court
could apply the applicable tests and determine that a Rule 91 action would be futile and the
cdamsin the federd petition were defaulted.

The current leve of Rule 91 review which mirrors federal standards for excusng a
default, with the addition of a narowly defined jurisdictiond exception, serves the sound
public policy of dlowing federal courts to clearly see when a Rule 91 action would be futile
and therefore not require every peitioner to pursue Rule 91 rdief in Missouri as a
prerequiste to federal review. Expangon of the jurisdictiond exception to include dams that

are essntidly dams of sentencing court error or a widening of the concept of cause beyond
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that recognized in current precedent runs the risk of dedroying the delicae and beneficid
balance that now exists, between federd and state review of Missouri convictions.

If the Missouri Supreme Court Rue 91 becomes an ordinary method for reviewing
dams of trid or sentencing error, it would inevitably become a necessary step every Missouri
inmae may be compelled to exhaust after direct and post-conviction review. Sound policy
dictates that result should be avoided.

ANALYSIS

The quilty plea and sentencing court did not exceed its jurisdiction by sentencing

Mr. Taylor to Long Term Drug Treatment without notifying the Missouri Department of

Corrections and having Mr. Taylor screened for eligibility.

Mr. Taylor's juridictiond argument essentidly reduces to the dam tha the guilty plea
and sentencing court acted illegaly in sentencing Mr. Taylor to Long Term Drug Treatment
for which he was indigible and acted illegdly in not having Taylor screened for digibility, and
therefore the court acted outsde its jurisdiction (Relator’ s Brief at 11-15).

Mr. Taylor's agument confuses error with lack of jurisdiction. A court may make a
mistake, a legd error, and dill have subject matter and persond jurisdiction. In State ex rel.
Simmons v. White, 866 S.\W.2d 443 (Mo.banc 1993), this Court rejected the idea that a guilty
plea and sentencing court did not have jurisdiction to sentence a defendant as a persistent
offender even though the state had only proven two as opposed to the required three prior

convictions. Smilaly, in Clay v. Dormire, 37 F.3d 214 (Mo.banc 2000), this Court rejected
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the idea that a guilty plea court lacked jurisdiction to sentence a defendant as prior offender
even though the conviction on which prior offender status was based had been ordered
expunged and was not a proper basis to sentence the defendant as a prior offender. In both
those cases, like Mr. Taylor's, case the sentencing court had erroneously found an offender
digble for a change of his offender satus based on an eroneous cdculation of prior
convictions or an erroneous understanding of prior convictions. In neither case was the
judgment of conviction faddly invdid. See State ex rel. Smmons v. White, 866 SW.2d at
443 (dating “Proceedings Under Rule 91 are thus limited to determining the facid vdidity of
confinement”).

In cases in which this Court has granted reief in habeas corpus because of an extra
jurisdictiond sentence, the sentence has been in excess of that permitted by law and has been
facidly invdlid.

In Merriweather v. Grandison, 904 SW.2d 485 (Mo.App., W.D. 1985), a crimind
defendant was convicted of an offense that carried a dtatutory maximum punishment of seven
years but was sentenced to twenty years imprisonment by the sentencing court and this defect
was patent on the face of the record in the sense that one could hold the judgment of
conviction up agang the datute and see that no existing law authorized the punishment.
Smilaly, in State ex rel. Osowski v. Purkett, 908 S.\W.2d 690 (Mo.banc 1995), a guilty plea
court sentenced an offender to fifteen years imprisonment for a crime tha has a maximum
punishment of seven years imprisonment and this defect was patent on the face of the record.

In State ex rel. Green v. Moyer, dip op. 85234 (April 13, 2004), this Court found a

18



juridictiond defect when a sentencing court twice punished an offender for the same crime
in amanner unauthorized by law and that defect was evident on the face of the record.

Mr. Taylor's case has nothing to do with Merriweather, Osowski and Green and is
controlled by Simmons and Clay. There is no doubt the sentencing court made an error but this
error is not jurisdictiona and it is not patent on the face of the record. In fact without matter
outsde the record of the guilty plea and sentencing court proceedings, it is impossible to tell
that Mr. Taylor is not digible for Long Term Drug Treatment. In short, Mr. Taylor's clams
cannot fit through the jurisdictional gateway to habeas corpus review of defaulted clams, as
that gateway has been defined by the precedent of this Court.

Mr. Taylor Has Not Established Cause and Actual Prejudice to Excuse

The Default of Either His Claims of Error or His Claims of

| neffective Assistance of Trial Counsel

Mr. Taylor argues that he has cause to excuse the default of his clams because he did
not have the “factuad knowledge’ required to bring his clam until January 19, 2000, ninety-
gght days after he was received into the Department of Corrections (Relator’s Brief at 17-18).
Taylor quotes this Court for the proposition that “[o]ne acceptable reason for falure to bring
Rule 24.035 dams is that the clams were not known to movant within the time period set out
in the rde for such dams could never be brought within the rules time limitations’ (Relator’'s
Brief at 17). Mr. Taylor is in fact quoting an appdlant's argument tha this Court noted in

Brown v. State, 66 SW.3d 721, 728 (Mo.banc 2002) not a holding of this Court. The entire
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sentence Mr. Taylor quotes reads as follows: ‘Rather, he asserts that Rule 24.035 by its terms

cannot be intended to apply to dams that were not known to the movant within the time period
st out in the rule, for such clams could never be brought within the rules limitation period.”
Id. at 728 (emphasis added).

The teaching of Brown v. State is not that lack of knowledge of a dam excuses default
of a dam in the Rule 24.035 process. The teaching of Brown is that cause and prgudice or
actua innocence is required for review of a defaulted Rule 24.035 dam. Id. a 731. Cause
to excuse a default occurs if some factor externa to the defense impeded efforts to file the
dam such as the factual or legal basis® of a dam beng not reasonably available or
interference by doate offidds meking compliance with the proper procedura rules for
presenting aclam impracticable. Murray v. Carrier, 477 U.S. 478, 488 (1986).

In this case, the trid court erred in sentencing Mr. Taylor to Long Term Drug
Treatment. However, the trid court’s error is not itself cause to excuse a default. If that were

the case every aimind defendant could dam reliance on a trid court's mistake in not raising

3Thelegd basis of adaim is unavailable when a cdlam would have been so nove at
the proper time for presenting it that could not reasonably be expected have been raised, but
a subsequent change in the law has made the claim viable. See Reed v. Ross, 468 U.S. 1
(1984). Lack of knowledge of existing law isnot cause. See McKinnon v. Lockhart, 921

F.3d 830, 832 n.5 (8" Cir. 1990).
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dams in a direct or collatera challenge to his conviction or sentence, and default rules would
be meaningless.

In this case, the factud bass of Mr. Taylor's clams, that he had prior violent
convictions, was admittedly known to hm at the time he pled guilty (Appendix A3). The legd
bass of his dams is tha the prior vidlent fdony convictions made him indigible for the
sentence he received, thereby supporting theories of error and ineffective assistance of
counsd. Mr. Taylor admittedly had access to a law library and the mails a every ingitution
where he was confined (Appendix A24-A25). Therefore, no government action externd to the
defense made it impracticable for hm to discover the legd bass of his dam and timdy
present it. Mr. Taylor did not do so. But the basis of the clam was available, which is the test.
Asuming he did not know the legd basis of that claim, Mr. Taylor had the means to obtain that
knowledge avalladleto him.

Mr. Taylor knew the factud badis of his cdlam and his lack of legd knowledge of the
ggnificance of those facts cannot excuse his default of the dam under long standing federal
and Missouri precedent. See, e.g. McKinnon v. Lockhart, 921 F.3d 830, 832 n.5 (8" Cir.
1990) (lack of legd knowledge is not cause to excuse default); Duvall v. Purkett, 15 F.3d 745,
748 (8" Cir. 1994) (Inmate could have consulted post-conviction review atorney to learn of
indighility for parole and ineffective assstance of counsd cam based on this indigibility);
Missouri v. Sales, 772 SW.2d 739 (Mo.App., SD. 1989) (Lack of legal knowledge did not

excuse falure chdlenge the effectiveness of quilty plea counsd in the initid Rule 27.26

21



proceeding). This andlyss is sufficient defeat Mr. Taylor's assation of cause and actud
prejudice.

However, it is aso undisputed that Mr. Taylor's counse was informed by a letter of
December 27, 1999 by the Missouri Department of Corrections that Mr. Taylor was ineligible
for Long Term Drug Treatment due to his prior feony convictions (Appendix A2-A3).
Therefore, within the period for filing a Rue 24.035 motion, the record demonstrates Mr.
Taylor's counsel knew both the factud and legad basis of his current clams. Counse did not
act on that knowledge but that omisson is not externa to Mr. Taylor's defense. See Covey v.
Moore, 72 SW.3d 204, 211 (Mo.App., W.D. 2002) (Receipt of letter by inmate stating his
indigibility for drug trestment program defaulted assertion of cause for not chdlenging guilty
plea in a Rule 24.035 motion). Ineffective assstance of counsd in a post-conviction role, in
which Mr. Taylor's counsd was functioning when he received the letter, cannot be cause to
excuse a default. See Sidebottom v. Delo, 46 F.3d 744, 751 (8" Cir. 1995). Therefore, Mr.
Taylor is bound by his counsd’s apparent lack of understanding of the dgnificance of the
information provided to him by the Department of Corrections from which a Rule 24.035
clam could have been constructed.

Fndly, Respondent notes that testimony was presented, by a former Department of
Corrections employee, that Mr. Taylor acknowledged that he was informed verbdly of his
indigibility for Long Term Drug Treatment while at the Western Reception Diagnostic and
Correctional Center between October 13, 1999 and November 24, 1999 (Appendix A12-A21).
Mr. Taylor denied meking this admisson or knowing of his indigibility until after January 19,
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2000 (Appendix A23). The Specid Master found that there was no credible evidence that Mr.
Taylor knew of his denid of entry into Long Term Drug Treatment until after January 19, 2000
(Appendix A5). This is presumably a credibility determination and therefore the testimony that
Mr. Taylor knew of the denid no later that November 24, 1999 would seem to be of little value
to this Court’sandyss.

However, disregarding this tesimony, Mr. Taylor dearly has not shown cause to excuse
his default. Actud prgudice appears in this case to be tied merits andyss of Mr. Taylor's
specific dams which Respondent will anayze next.

Analysis of The | neffective Assistance of

Guilty Plea Counsel Claim

Mr. Taylor dleges quilty plea counsd was conditutiondly ineffective for two reasons.
Fird, he aleges counsd should have been aware of the digibility requirements for Long Term
Drug Trestment and invedtigated to make sure Mr. Taylor quaified (Relator's Brief at 19-20).
Second, he aleges counsd should have made sure that the guilty plea court carried out the
dautorily required notification to the Department of Corrections for digibility screening of
Mr. Taylor which it gpparently did not do (Relator’ s Brief at 20).

To grant Mr. Taylor rdief, this Court must find that counsel acted outside of the wide
range of professonad competence and that but for counsd’s incompetent acts or omissions,
there is a reasonable probability that Mr. Taylor would not have pled guilty and would have

indsted on going to trid. See Hill v. Lockhart, 474 U.S. 52 (1985).
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“The reasonableness of counsd’s actions may be determined or substantialy influenced
by the defendant’'s own statements of actions” Strickland v. Washington, 466 U.S. 668, 691
(1984). There is no evidence that anyone involved in the case but Mr. Taylor knew or had any
reason to bdieve Mr. Taylor had sixteen year-old vidlent felony convictions that would make
hm indigible for treetment. It is questionable whether under these circumstances counsd
acted outsde the wide range of professona competence in not investigating the matter or
putting himsdf in the role of supervising thetrid court’s investigation of the meaiter.

But even if counsd’s actions rose to levd of conditutiond ineffectiveness, it is
doubtful propostion that Mr. Taylor would have inssted on going to trid but for these
omissons. Mr. Taylor had exposure to four consecutive life sentences on his Jackson County
cases done. See § 195.222.3 (decribing the pendty for sdling more than two grams of crack
cocaine); 8 195.223.3 (describing the pendty for possessng more than sx grams of crack
cocaine). Further, the timing of his recaving Long Term Drug Trestment was contingent on
the completion date of St. Francois County sentences that was then an unknown number of
years away (Appendix A3). If for instance Mr. Taylor's seven year St. Francois County
sentences had been run consecutively with each other, there would have been little or no
shortening of the Jackson County sentences.

Mr. Taylor's current decison to risk greater sentences on his Jackson County cases
does not and cannot say much about his thought process in October, 1999. Mr. Taylor now
knows when the St. Francois County sentences will expire. He aso may assume that cases that
were prepared and a priority for prosecution in 1999 are a lower priority now due to the age
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of the crimes and that evidence may have been lost or memories may have faded. In short the
decison Mr. Taylor would have faced in October, 1999 was much different than the one he
now faces. It seems unlikely that in October, 1999 Mr. Taylor would have chosen to risk
concutive life sentences at trid for the posshility that he would receive Long Term Drug
Treatment some unknown number of years down the road. The choice Mr. Taylor now faces
is between serving out his sentences or hoping for a more favorable plea bargain. It is not
reasonable to conclude that Mr. Taylor would have insisted on a trid in October, 1999 with
such a potential samdl advantage to be gained and such a great danger of increased punishment
if he had rgected the bargan absent the provison for Long Term Drug Treatment. Were the
dam of ineffective assstance of counsd cognizable in habeas corpus, which it is not, it

should be rgected as meritless.
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Although The Trial Court Erred in Sentencing Mr. Taylor

to Long Term Drug Treatment That Error Was

Self-1nvited By Mr. Taylor

Mr. Taylor dleges the trid court erred in not notifying the Missouri Department of
Corrections about the possbility of sentencing Mr. Taylor for Long Term Drug Treatment so
that he could be screened for digihility and in sentencing Mr. Taylor to Long Term Drug
Trestment dthough he was indigible (Relator’ s Brief at 22-24).

Mr. Taylor was aware of his 1983 convictions at the time of his October 12, 1999
guilty plea and sentencing hearing (Appendix A3). There is no evidence that the guilty plea and
sentencing court was aware of the 1983 convictions that made Mr. Taylor ineligible for Long
Term Drug Treatment a the time of the guilty pleaand sentencing (Appendix A3).

The quilty plea and sentencing hearings were hdd on one day, October 12, 1999
(Relator's Appendix Al). At the very opening of the hearing, the guilty plea court was told that
the plea offer included Long Term Drug Treatment (Relator's Appendix A3). Neither Mr.
Taylor nor his counsd ever asked for an digihility check under § 217.362, RSMo but both
wished to proceed with a plea and sentencing that day (Relator's Appendix A1-Al5). Mr.
Taylor and his counse had no objection to the procedures used a the guilty plea and
sentencing (1d.).

It is wdl edtablished that “it is axiomatic that a defendant may not take advantage of

sf-invited error or error of his own meking.” State v. Wise, 879 SW.2d 494, 519 (Mo.banc
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1994). In Wise, a defendant proceeded pro se throughout the quilt phase of capitd trid and
then decided he desired to be represented at the penalty phase, leaving counsd less than one
day between the end of the guilt phase and the start of the pendty phase to prepare. Id. He
could not do this and then dam the court erred in denying him a continuance when any error
was generated by his own actions. See also State v. Mayes, 63 S.W.3d 615, 632 n.6 (Mo.banc
2001) (Noting that counsel cannot agree to a procedure and then convict the triad court of error
for following it).

In this case, Mr. Taylor in effect invited the trid court to accept the quilty plea
immediatdy and sentence him to Long Term Drug Treatment in spite of the requirement in 8
217.362, RSMo 2000 of screening for digibility. At the same time, Mr. Taylor was apparently
the only person in the room who knew of his own sixteen year-old violent fdony convictions.
Mr. Taylor should not be dlowed to invite error from the guilty plea court and then, amos five
years later, take advantage of that error to invdidate his convictions when memories may have
faded and evidence may have been disposed of. Were the trid error clam cognizable in habeas
corpus, which it is not, it should be rgected as a dam of sdf-invited error. This is a dassc
example of a case in which a defendant invited an erroneous disposition he viewed as favorable,

and when the error was caught blamesthe trid court. This conduct should not be rewarded.
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CONCLUSION

The petition for habeas corpus should be denied.
Respectfully submitted,

JEREMIAH W. (JAY) NIXON
Attorney Generd

MICHAEL J. SPILLANE
Assgant Attorney Generd
Missouri Bar No. 40704

Post Office Box 899

Jefferson City, Mo 65102-0899
(573) 751-3321

Attorneys for Respondent
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