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J URISDICTIONAL STATEMENT 

This appea l is from a  judgment  en tered in  the Circu it  Cour t  of Greene 

County dismissing a  felony compla in t  tha t  charged Respondent  Melvin  Ray 

Davis with  one coun t  of being a  sex offender  present  with in  500 feet  of a  

public park in  viola t ion  of sect ion  566.150, RSMo Cum. Supp. 2009, on  the 

basis tha t  applica t ion  of the sta tu t e to the Respondent  viola ted the 

prohibit ion  con ta ined in  a r t icle I, sect ion  13 of the Missour i Const itu t ion  on  

the enactment  of laws tha t  a re rest rospect ive in  their  opera t ion .  A dismissa l 

of cr imina l charges based on  the unconst itu t iona lity of the under lying sta tu te 

is a  fina l judgment  from which  the Sta te may appea l.  S tate v. Brown , 140 

S.W.3d 51, 53 (Mo. banc 2004).  Although the dismissa l was denomina ted as 

being without  prejudice, refiling the cha rge would be a  fu t ile act  given  the 

reasons under lying the t r ia l cour t ’s ru ling.  The dismissa l t hus  had the 

pract ica l effect  of ter mina t ing the lit iga t ion  and const itu ted a  fina l and 

appea lable judgment .  S tate v. S m others , 297 S.W.3d 626, 630-31 (Mo. App. 

W.D. 2009).  This appea l involves the va lidity of a  st a te sta tu te, sect ion  

566.150, RSMo Cum. Supp. 2009.  Therefore, the Supreme Cour t  of Missour i 

has exclusive appella te ju r isdict ion .  Mo. Const . a r t . V, § 3 (as amended 

1982). 
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STATEMENT OF FACTS  

 A felony compla in t  was filed in  Greene County Circu it  Cour t  on  August  

10, 2010, cha rging Respondent  Melvin  Ray Davis with  one count  of being a  

sex offender  present  with in  500 feet  of a  public park , in  viola t ion  of sect ion  

566.150, RSMo Cum. Supp. 2009.  (L.F . 1, 5).  The compla in t  a lleged tha t  

Davis was a  convict ed sex offender , based on  a  May 17, 1983 convict ion  in  the 

Circu it  Cour t  of Greene Coun ty for  sexua l abuse under  sect ion  566.100, 

RSMo 1978.  (L.F . 5).  The compla in t  fu r ther  a lleged tha t  on  J une 17, 2010, 

Davis was present  in  Grant  Beach  Park, a  public park conta in ing playground 

equipment .  (L.F . 5).   

Counsel was appoin ted to represent  Davis on  August  16, 2010.  (L.F . 1).   

On September  13, 2010, defense counsel filed a  mot ion  to dismiss the felony 

compla in t  and to decla re sect ion  566.150, RSMo unconst itu t iona l a s applied 

to Davis.  (L.F . 2, 8-10).  The mot ion  a lleged tha t  sect ion  566.150, RSMo, was 

enacted twenty-six years a ft er  Davis pled guilty to a  r egist erable sex offense, 

and tha t  the sta tu te imposed a  new obliga t ion  on  h im tha t  was not  presen t  a t  

the t ime of h is convict ion , by prohibit ing h im from being with in  500 feet  of a  

public park.  (L.F . 8-9).  The mot ion  went  on  to a llege tha t  t he sta tu te as 

applied to Davis viola ted a r t icle I, sect ion  13 of the Missour i Const itu t ion , 

which  prohibit s the enactment  of a  law tha t  is ret rospect ive in  it s opera t ion .  
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(L.F . 8-9).  A hear ing on  the mot ion  was conducted on  October  27, 2010, 

before the Honorable J ason  R. Brown.  (L.F . 2). 

The cour t  en tered a  judgment  on  November  4, 2010, dismissing the 

compla in t  without  prejudice.  (L.F . 3).  The cour t  found tha t  it  was 

undisputed tha t  the sta tu tory prohibit ion  aga inst  a  sex offender  being with in  

500 feet  of a  public park did not  exist  when Davis was convicted of sexua l 

abuse in  1983.  (L.F . 3).  The cour t  a lso found tha t  it  was undisputed tha t  t he 

1983 convict ion  was the sole basis for  the rest r ict ion  tha t  resu lted in  Davis 

being charged with  viola t ing sect ion  566.150, RSMo.  (L.F . 3).  The cou r t  

concluded tha t  sect ion  566.150, RSMo changed the lega l effect  of Davis’s pr ior  

convict ion  because it  placed a  new disability on  h is qua lifica t ions or  r igh ts.  

(L.F . 3).  The cour t  found tha t  sect ion  566.150, RSMo viola ted the ban  on  

rest rospect ive laws conta ined in  the Missour i Const itu t ion .  (L.F . 3).  It  

susta ined Davis’s mot ion  and dismissed the felony compla in t .  (L.F . 3).  
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P OINT RELIED ON  
 

Th e  tria l cou rt e rre d in  d ism iss in g  th e  fe lon y com pla in t fi le d  

again st Re spon de n t Me lv in  Ray Davis  be cau se  th e  s tatu te  u n de r 

w h ich  Davis  w as  ch arge d, se ct ion  566.150, RSMo, is  n ot su bje ct to  th e  

proh ibit ion  again st e n actin g  re trospe ctive  law s  th at is  con tain e d in  

artic le  I, se ction  13 of th e  Missou ri Con stitu tion , in  th at se ction  

566.150, RSMo is  a  crim in a l s tatu t e  an d th e  ban  on  re trospe c tive  law s  

con tain e d in  artic le  I, se ct ion  13 re late s  e xc lu s ive ly  to  c iv il righ ts  

an d re m e die s  an d  h as  n o  application  to  crim e s  an d pu n ish m e n ts .  

Ex parte Bethurum , 66 Mo. 545 (1877). 

J efferson  County Fire Prot. Dists. Ass’n  v. Blunt , 205 S.W.3d 866 (Mo. banc 

2006). 

Moore v. Brown , 350 Mo. 256, 165 S.W.2d 657 (1942). 

S tate ex rel. S weezer v. Green ,  360 Mo. 1249, 232 S.W.2d 897 (1950). 

Mo. Const . a r t . I, § 13 (1945). 

Mo. Const . a r t . II, § 15 (1875). 

Mo. Const . a r t . I, § 28 (1865). 

Mo. Const . a r t . XIII, § 17 (1820). 

Sect ion  566.150, RSMo Cum. Supp. 2009. 
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Debates of the 1943-1944 Const itu t iona l Conven t ion  of Missour i, Vol. 6, p. 

1512, at h t tp://digit a l.libra ry.umsystem.edu . 

Ter ra  A. Lord, Comment , Closing Loopholes or Creating More?  Why a 

N arrow Application  of S OR N A  T hreatens to Defeat the S tatu tory Purpose, 62 

Okla . L. Rev. 273 (2010). 
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ARGUMENT 
 

Th e  tria l cou rt e rre d in  d ism iss in g  th e  fe lon y com pla in t fi le d  

again st Re spon de n t Me lv in  Ray Davis  be cau se  th e  s tatu te  u n de r 

w h ich  Davis  w as  ch arge d, se ct ion  566.150, RSMo, is  n ot su bje ct to  th e  

proh ibit ion  again st e n actin g  re trospe ctive  law s  th at is  con tain e d in  

artic le  I, se ction  13 of th e  Missou ri Con stitu tion , in  th at se ction  

566.150, RSMo is  a  crim in a l s tatu te  an d th e  ban  on  re t rospe c tive  law s  

con tain e d in  artic le  I, se ct ion  13 re late s  e xc lu s ive ly  to  c iv il righ ts  

an d re m e die s  an d  h as  n o  application  to  crim e s  an d pu n ish m e n ts .  

 The t r ia l cour t  dismissed the felony compla in t  filed aga inst  Respondent  

Davis on  the grounds tha t  sect ion  566.150, RSMo was ret rospect ive as 

applied to h im, in  tha t  the st a tu te changed the effect  of h is pr ior  convict ion  

by prohibit ing Davis from being with in  500 feet  of a  public park when such  a  

prohibit ion  did not  exist  when he was convicted of sexua l abuse in  1983.  

(L.F . 11).  But  the t r ia l cour t  er red in  applying the const itu t iona l ban  aga inst  

ret rospect ive laws to the cr imina l sta tu te under  which  Davis was charged 

because the ban  on  ret rospect ive laws r ela tes exclusively to civil sta tu tes and 

has no applica t ion  to cr imina l sta tu tes . 
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A. Stan dard of Re vie w . 

Const itu t iona l cha llenges to a  sta tu te a re reviewed  de novo.  Franklin  

County ex rel. Parks v. Franklin  County Com m ’n , 269 S.W.3d 26, 29 (Mo. 

banc 2008).  A sta tu te is presumed to be va lid and will not  be found 

unconst itu t iona l un less it  clear ly cont ravenes a  const itu t iona l provision .  Id .  

The person  cha llenging the sta tu te’s va lidity bears the burden  of proving tha t  

the act  clear ly and undoubtedly viola tes the const itu t ion .  Id .   

B. An alys is . 

 The proh ibit ion  aga inst  ret rospect ive laws is con ta ined in  a r t icle I, 

sect ion  13 of the Missour i Const itu t ion , which  st a tes: 

 Tha t  no ex post  facto law, nor  law impa ir ing the obliga t ion  

of cont racts, or  r et rospect ive in  it s opera t ion , or  making any 

ir revocable gran ts of specia l pr ivileges or  immunit ies, can  be 

enacted. 

Mo. Const . a r t . I, § 13 (1945).  A simila r  provision  has been  a  par t  of Missour i 

law since th is Sta te adopted it s fir st  const itu t ion  in  1820.1  Doe v. Phillips, 

194 S.W.3d 833, 850 (Mo. banc 2006). 

                                         
1  S ee  Mo. Const . a r t . XIII, § 17 (1820); Mo. Const . a r t . I, § 28 (1865); Mo. 

Const . a r t . II, § 15 (1875).  
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 The term “ret rospect ive” tha t  appears in  each  of Missour i’s 

const itu t ions, including a r t icle I, sect ion  13 of the present  const itu t ion , had 

acquired a  defin ite, lega l meaning long before the adopt ion  of Missour i’s fir st  

const itu t ion .  Ex parte Bethurum , 66 Mo. 545, 548 (1877).  When a  

const itu t ion  employs words tha t  have long had a  techn ica l meaning, as used 

in  sta tu t es and judicia l proceedings, those words a re to be understood in  their  

t echnica l sense, un less there is someth ing to show tha t  they were emp loyed 

in  a  differen t  sense.  Id .    

The Cour t  noted in  Ex parte Bethurum  tha t  the prohibit ion  aga inst  ex 

post facto laws served to prevent  the ret rospect ive applica t ion  of cr imina l 

laws, while the phrase “law  r et rospect ive in  it s opera t ion ” rela ted to civil 

r igh ts and proceedings in  civil causes.  Id . a t  550.  Applying the technica l 

meaning of ret rospect ive tha t  exist ed when the const itu t ion  was adopted, th is 

Cour t  sta ted, “A ret rospect ive law, as the phrase is employed in  our  

const itu t ion , is one which  rela tes exclusively to civil r igh ts and remedies.”  

Id . a t  550.  And the Cour t  found tha t  the phrase reta ined tha t  same mean ing 

in  both  the 1865 and 1875 const itu t ions.  Id . a t  552.  The Cour t  went  on  to 

conclude, “[W]e th ink there can  be no doubt  tha t  the ph rase ‘law ret rospect ive 

in  it s opera t ion ,’ as used in  the bill of r igh ts, has no applica t ion  to cr imes and 

punishments, or  cr imina l procedure . . . .”  Id . a t  552-53. 
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Despite tha t  limita t ion , th is Cour t  has r ecent ly decla red cr imina l 

sta tu tes unconst itu t iona l as viola t ing the const itu t iona l ban  on  ret rospect ive 

laws.  In  R .L. v. Departm ent of Corrections , the Cour t  applied the ban  on  

ret rospect ive laws t o sect ion  566.147, RSMo Cum. Supp. 2006, a  st a tu te 

making it  a  felony for  cer ta in  sex offenders to reside with in  one-thousand feet  

of a  school or  a  ch ild care facility.  R .L. v. Departm ent of Corrections , 245 

S.W.3d 236, 237, 238 (Mo. banc 2008).  In  F.R . v. S t. Charles County S heriff’s 

Dept., the Cour t  aga in  decla red tha t  sect ion  566.047, RSMo was 

ret rospect ive.  F.R . v. S t. Charles County S heriff’s Dept., 301 S.W.3d 56, 65-66 

(Mo. banc 2010).  The Cour t  a lso applied the ban  on  ret rospect ive laws to 

uphold the dismissa l of  misdmeanor  charges filed  for  a  viola t ion  of sect ion  

589.426, RSMo Cum. Supp. 2008, a  st a tu te tha t  requires registered sex 

offenders to comply with  cer t a in  requirements on  Halloween .  Id .  The t r ia l 

cour t  in  the present  case relied on  F.R . t o dismiss the felony charge filed 

aga inst  Respondent  Davis, on  the bas is t ha t  sect ion  566.150, RSMo was 

ret rospect ive as applied to h im .  (L.F . 11).   

Appellan t  respect fu lly suggests tha t  R .L . and F.R . a re cont r a ry to th is 

Cour t ’s precedents, to the in ten t  of the drafters of the const itu t ion  and the 

voters who approved it , and to the standards tha t  th is Cour t  uses to const rue 

the const itu t ion .  Those decisions, a s well as any other  decisions which  have 



 14 

applied to cr imina l sta tu tes the ban  on  ret rospect ive applica t ion  of laws tha t  

is conta ined in  a r t icle I, sect ion  13, shou ld thus no longer  be followed. 

 Adopted by a  vote of the people, the Missour i Const itu t ion  is a  direct  

expression  of the public will.  Accordingly, “It  is t he duty of th is Cour t  to be 

fa ithfu l t o the const itu t ion .  ‘[I]t  cannot  ascr ibe to it  a  meaning tha t  is  

cont ra ry to tha t  clea r ly in tended by the drafters.  Ra ther , a  cour t  must  

under take to a scr ibe to the words of a  const itu t iona l provision  the meaning 

tha t  the people understood them to have when the provision  was adopted.’”  

J efferson  County Fire Prot . Dists. Ass’n  v. B lunt , 205 S.W.3d 866, 872 (Mo. 

banc 2006) (quot ing Farm er v. Kinder, 89 S.W.3d 447, 452 (Mo. banc 2002)).  

The present  a r t icle I, sect ion  13 was adopted a t  the const itu t iona l convent ion  

of 1943-1944.  Deba tes of the 1943-1944 Const itu t iona l Convent ion  of 

Missour i, Vol. 6, p. 1512, at h t tp://digit a l.libra ry.umsystem.edu .  The only 

discussion  pr ior  to the vote approving the amendment  was to note tha t  the 

new amendment  was ident ica l to a r t icle II, sect ion  15 of the 1875 

Const itu t ion .  Id .  Both  the delega tes to the 1943-1944 convent ion  and the 

voters who adopted the const itu t ion  in  1945 a re presumed to have known of 

the const ruct ion  tha t  th is Cour t  had placed on  the term “ret rospect ive” when 

they approved the present  a r t icle I, sect ion  13.  Moore v. Brown , 350 Mo. 256, 

266-67, 165 S.W.2d 657, 662 (1942).  And because the t erm “ret rospect ive” 

has been  reta ined in  the same context  in  every ver sion  of the Missour i 
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Const itu t ion  since Ex parte Bethuru m , it  is presumed to reta in  the or igina l 

meaning ascr ibed by the Cour t .  S tate ex rel. Ashcroft v. B lunt , 813 S.W.2d 

849, 854 (Mo. banc 1991).   

When the ru les tha t  th is Cour t  has established for  const ru ing 

const itu t iona l provisions a re applied to a r t icle I, sect ion  13, the term 

“ret rospect ive” must  be const rued a s applying exclusively to civil r igh ts and 

remedies because tha t  is how the t erm was understood by the conven t ion  

tha t  adopted tha t  provision  and by the voters who approved it .  And since the 

passage of the present  const itu t ion , both  th is Cour t  and t he Cour t  of Appeals 

have con t inued to expressly r ecognize the dist inct ion  tha t  ex post facto laws 

as descr ibed in  a r t icle I, sect ion  13 a re limited to cr imes and punishment  and 

cr imina l procedure, while ret rospect ive laws as descr ibed in  tha t  same 

provision  a re limited to civil r igh ts and remedies.  S ee, e.g., Lincoln  Credit 

Co. v. Peach , 636 S.W.2d 31, 34-35 (Mo. banc 1982); Missouri R eal Estate 

Com m ’n v. R ayford , 307 S.W.3d 686, 690 (Mo. App. W.D. 2010); S tate ex rel. 

Webster v. Myers, 779 S.W.2d 286, 289 (Mo. App. W.D. 1989); S tate v. 

T hom aston , 726 S.W.2d 448, 459, 460 (Mo. App. W.D. 1987).   

Even  in  R .L., t he Cour t  noted tha t , “The const itu t iona l bar  on  

ret rospect ive c iv il  laws has been  a  par t  of Missour i law since th is  Sta te 

adopted it s fir st  const itu t ion  in  1820.”  R .L., 245 S.W.3d a t  237 (emphasis 
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added).  But  despite tha t  acknowledgement  of the limit ed scope of the ban  on  

ret rospect ive laws, t he Cour t  applied tha t  ban  to inva lida te a  felony sta tu t e 

bar r ing cer ta in  sex offenders from residing with in  one-thousand feet  of a  

school or  a  ch ild care facility.  Id . a t  237, 238.  Tha t  holding relied on  the 

Cour t ’s previous opin ion  in  Doe v. Phillips, where the Cour t  held tha t  a  

sta tu te r equir ing regist ra t ion  as a  sex offender  for  cr imes commit ted before 

the effect ive da te of the regist ra t ion  law imposed new obliga t ions on  the 

offender , and was thus ret rospect ive as applied to those offenders.  Id . a t  237 

(cit ing Phillips, 194 S.W.3d a t  850).  Bu t  the Cour t  sta t ed in  Phillips t ha t  

“‘the thrust  of t he regist ra t ion  and not ifica t ion  requirements a re civil and 

regula tory in  na ture.’” Phillips, 194 S.W.3d a t  842 (quot ing In  re R .W., 168 

S.W.3d 65, 70 (Mo. banc 2005)).2   

The Cour t  was thus r igh t  to apply the bar  on  ret rospect ive la ws to the 

regist ra t ion  st a tu te in  Phillips since the sta tu te was one tha t  involved civil 

r igh ts and remedies, and thus fell with in  the scope of the provision  banning 

                                         
2  The Cour t  a lso rejected a  cla im tha t  the regist ra t ion  requirement  was 

an  ex post facto law on  the basis tha t  the bar  on  ex post facto laws applied 

only to cr imina l laws.  Phillips, 194 S.W.3d a t  842.  Tha t  limita t ion  on  ex post 

facto laws is a lso found in  Ex Parte Bethurum , 66 Mo. a t  550. 
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ret rospect ive laws.3  In  R .L., the Cour t  appears to have extended Phillips to 

the school r esidency sta tu te simply because both  laws involved rest r ict ions 

placed on  persons convicted of sexua l offenses.  S ee R .L ., 245 S.W.3d a t  237.  

In  F.R . t he Cour t  in  tu rn  relied on  R .L. and Phillips to aga in  decla re as 

ret rospect ive the cr imina l st a tu te proh ibit ing convicted sex offenders from 

living with in  one-thousand feet  of a  school or  ch ild ca re facility, and to a lso 

inva lida te as r et rospect ive cr imina l cha rges filed under  the sta tu te crea t ing a   

misdemeanor  offense when r egistered sex offenders fa il to comply with  

cer ta in  requirement s on  Halloween .  F.R ., 301 S.W.3d a t  65-66.   

Undersigned counsel has reviewed the br iefs filed in  R .L. and F.R ., and 

none of them address whether  a r t icle I, sect ion  13 can  be applied to cr imina l 

sta tu tes.  Instead, t he par t ies seemed to assume tha t  since the ban  on  

ret rospect ive laws was applied in  Phillips to the sta tu te requ ir ing sex 

                                         
3  While the regist ra t ion  sta tu te a t  issue in  Phillips au thor ized cr imina l 

pena lt ies for  fa ilure to comply, the Cour t  found tha t  provision  was 

unimpor tan t  to the ret rospect ive law ana lysis.  Phillips, 194 S.W.3d a t  852.  

Indeed, were a  lit igant  to cha llenge enforcement  of tha t  cr imina l pena lty 

under  a r t icle I, sect ion  13, t he cla im would have to be brought  as an  a lleged 

ex post facto viola t ion , not  as a  ret rospect ive law.  Ex parte Bethurum , 66 Mo. 

a t  550. 
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offender  r egist ra t ion , it  wou ld equa lly apply to any sta tu te r est r ict ing the 

act ivit ies of sex offenders.  The Cour t  thus was not  asked to consider  the 

long-standing const ruct ion  of a r t icle I, sect ion  13, and the major ity extended 

Phillips to the sta tu tes being cha llenged in  R .L. and F.R .4  But  in  doing so, 

the Cour t  const rued a r t icle I, sect ion  13 in  a  manner  tha t  was cont ra ry to the 

meaning of “ret rospect ive” a s understood when tha t  provision  was adopted.   

Ra ther  than  cont inue down tha t  pa th , Appellan t  respect fu lly suggest s 

tha t  th is Cour t  shou ld, consisten t  with  the in ten t  of the drafters of the 

const itu t ion  and the voters who approved it , reaffirm tha t  a r t icle I, sect ion  

13’s ban  on  ret rospect ive laws is limited to civil r igh ts and r emedies , and tha t  

it  does not  apply to cr imina l st a tu t es like sect ion  566.150, RSMo.   

In  addit ion  to honor ing the in ten t  of the Const itu t ion’s draft ers, t here 

a re other  sound reasons why the ban  on  ret rospect ive laws should not  extend 

                                         
4  The dissent  did discuss the 1875 Const itu t iona l Convent ion  and noted 

tha t  the ch ief concern  expressed in  the deba tes over  the proh ibit ion  aga inst  

ret rospect ive laws was to prevent  the legisla ture from passing a  ret rospect ive 

law tha t  would t read on  cit izen s’ financia l or  proper ty in terest s.  F.R ., 301 

S.W.3d a t  68-69 (Russell, J ., dissen t ing).  But  the dissent  did not  discuss th is 

Cour t ’s previous const ruct ion  limit ing the applica t ion  of tha t  prohibit ion  to 

civil r igh ts and remedies. 
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to cr imina l laws and punishments.  The concern  mot iva t ing the ban  on  

ret rospect ive laws is to prevent  situa t ions where a  person  cannot  avoid 

liability because a ll of the events necessary to impose liability have a lready 

occurred before the law’s passage.  Terra  A. Lord, Comment , Closing 

Loopholes or Creating More?  Why a N arrow Application  of S OR N A 

T hreatens to Defeat the S tatu tory Purpose, 62 Okla . L. Rev. 273, 305 (2010).  

Applying the ban  on  ret rospect ive laws to a  civil obliga t ion  like sex offender  

regist ra t ion  compor ts with  the purpose behind the ban  because once a  person  

is convict ed of a  qua lifying offense there is no way to avoid the civil 

regist ra t ion  requirement .   

But  the same is not  t rue of cr imina l sta tu tes like sect ion  566.150, 

RSMo.  The concern  tha t  mot iva tes the ban  on  r et rospect ive laws is a lready 

addressed in  the cr imina l law through the ban  on  ex post facto laws, which  

opera tes to prevent  the legisla ture from ret rospect ively cr imina lizing conduct  

tha t  was not  cr imina l a t  the t ime it  was commit t ed.  In  re R .W., 168 S.W.3d 

a t  68.  Cr imin a l sta tu tes a re thus forward looking.  Sect ion  566.150, RSMo, 

in  par t icu la r , does not  a t tempt  to punish  or  adjudica te behavior  tha t  occur red 

pr ior  to it s effect ive da te.  J erry-R ussell B liss, Inc. v. Hazardous Waste Mgm t. 

Com m ’n , 702 S.W.2d 77, 81 (Mo. banc 1986).  It  instead uses a  person’s pr ior  

convict ions for  sex offenses involving ch ildren  to fix tha t  per son’s sta tus as 

one who is subject  t o the sta tu tory rest r ict ions and is liable for  knowingly 



 20 

viola t ing those rest r ict ions.  S tate ex rel. S weezer v. Green , 360 Mo. 1249, 

1255, 232 S.W.2d 897, 901 (1950), overru led  on  other grounds by , S tate ex rel. 

N orth  v. Kirtley , 327 S.W.2d 166, 167 ((Mo. banc 1959).  Tha t  is someth ing 

tha t  even  the ban  on  ret rospect ive laws permits.  Id .; Phillips, 194 S.W.3d a t  

851.  In  Phillips th is Cour t  suggested tha t  pr ior  cr imina l convict ions could be 

used to bar  cer t a in  fu ture conduct  by the offender .  Id . a t  852.  Tha t  is 

precisely what  sect ion  566.150, RSMo does.  And unlike the civil regist ra t ion  

requirement  tha t  was found to be ret rospect ive in  Phillips, a  pr ior  sex 

offender  can  avoid cr imina l liability under  sect ion  566.150, RSMo simply by 

refra in ing from the act ivit ies prohibited under  the sta tu te.   

But  th is Cour t  has broadly applied the ban  on  r et rospect ive laws to 

inva lida te sta tu tes tha t  impose cr imina l liabilit y for  act ivity tha t  occurs  a ft er  

the sta tute’s effect ive da te.  R .L., 245 S.W.3d a t  236, 237;  F.R ., 301 S.W.3d a t  

65-66.  Applying the ban  on  r et rospect ive laws in  tha t  manner  unduly 

rest r ict s t he legisla ture’s ability to enact  legisla t ion  tha t  fur ther s the purpose 

of the cr imina l laws, which  is “to protect  and vindica te the in terest s of the 

public as a  whole, to punish  the offender  and deter  others.”  Kansas City v. 

Keene Corp., 855 S.W.2d 360, 378 (Mo. banc 1993).  In  enact ing laws to fu lfill 

tha t  purpose, t he legisla ture is free to r ecognize degrees of harm.  S weezer, 

360 Mo. a t  1255, 232 S.W.2d a t  901.  The legisla ture is en t it led to determine 

tha t  sexual cr imes aga inst  ch ildren  a re so ser ious tha t  any level of recidivism 
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is unacceptable and tha t  a ffirmat ive steps a imed a t  deter r ing reoffending a re 

necessary.  S ee id . (legisla ture is en t it led to exercise it s police power  by 

extending sta tu tes to cases where it  deems the need to be grea test  and the 

evil most  appa rent ).  The wisdom of tha t  determina t ion  is not  subject  to 

judicia l second-guessing.  Id .  Sect ion  566.150, RSMo seeks to prevent  fu ture 

harm by providing a  deter ren t  tha t  will keep offenders with  a  h istory of 

preying on  ch ildren  away from areas tha t  a re frequented by la rge numbers of 

ch ildren  and tha t  have been  ta rgeted in  the past  by pedophiles seeking 

vict ims, in  th is case public parks and public swimming pools .5   

                                         
5  S ee, e.g., S tate v. Parker, 890 S.W.2d 312, 314 (Mo. App. S.D. 

1994) (defendant  abducted 13, 11, and 10 year  old gir ls in  public park and 

molested two of the gir ls in  park ba throom); S tate v. Y oung, 801 S.W.2d 378, 

379 (Mo. App. E .D. 1990) (defendant  a t t empted to sodomize n in e-year -old gir l 

in  rest room of public park); S tate v. Grady, 649 S.W.2d 240, 242 (Mo. App. 

E .D. 1983) (defendant  forced n ine-year -old boy in to nearby park and 

sodomized h im); S tate v. Mathews, 328 S.W.2d 642, 643 (Mo. 1959) 

(defendan t  approached eleven -year -old gir l a t  public swimming pool and 

molested her ).  S ee also S tate v. Pribble, 285 S.W.3d 310, 312-13 (Mo. banc 

2009)  and  S tate v. Wadsworth , 203 S.W.3d 825, 830 (Mo. App. S.D. 2006).  In  

both  cases the defendant  drove to a  public park for  an  a r ranged meet ing to 
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The legisla ture’s du ty to promote public sa fety requires it  to do more 

than  just  punish  people who commit  cr imes.  It  a lso requires the enactmen t  

of laws designed to prevent  cr imes from happening in  the fir st  place.  Tha t  

duty is t hwar t ed if t he legisla ture cannot  use a  person’s pr ior  cr imina l h istory 

to fix tha t  person’s sta tus under  a  sta tu t e prohibit ing act ivity tha t  is 

reasonably seen  as increasing the r isk of tha t  per son  commit t ing fu ture 

cr imes.  Extending the ba n  on  ret rospect ive laws to cr imina l sta tu tes cr ipples 

the legisla ture’s ability to assess degrees of harm and t ake reasonable steps 

to decrease those r isks.  The concern  over  ret rospect ive applica t ion  of 

cr imina l sta tu t es is adequately addressed by the prohibit ion  aga inst  ex post 

facto laws.  Th is Cour t  should therefore reaffirm the long-st anding 

const ruct ion  placed on  a r t icle I, sect ion  13 and find tha t  the t r ia l cou r t  er red 

in  dismissing the charge aga inst  Respondent . 

                                                                                                                                   
engage in  sexual act s with  a  person  tha t  he thought  was a  young teenage gir l 

tha t  he had cor responded with  over  the in ternet , bu t  who was actua lly an  

undercover  police officer .  The cases cited in  th is footnote by no means 

represent  a  comprehensive list ing of ca ses involving actua l or  in tended 

sexual a ssau lt s aga inst  ch ildren  in  public parks  or  swimming pools, bu t  a r e 

merely illust ra t ive. 
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CONCLUSION  
 

 In  view of the foregoin g, Appellan t  Sta te of Missour i submits tha t  the 

judgment  dismissing the felony compla in t  filed aga inst  Respondent  Melvin  

Ray Davis should be reversed, the felony compla in t  should be reinsta ted, and 

the case should be r emanded to the t r ia l cour t  for  fur ther  proceedings 

consisten t  with  th is Cour t ’s opin ion . 
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CHRIS KOSTER 
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