
No. SC91760 
 

 

In the 

Supreme Court of Missouri  
__________________________________ 

 
STATE OF MISSOURI, 

 
Re spon de n t , 

 
v. 

 
MELVIN STOVER, J r., 

 
Appe llan t . 

__________________________________ 
 

Appe al from  Clay  Cou n ty  Circu it  Cou rt  
Se ve n th  J u dic ia l Circu it  

Th e  Hon orable  Larry  D. Harm an , J u dge  
__________________________________ 

 
RESP ONDENT’S SUBSTITUTE BRIEF  

__________________________________ 
 

CHRIS KOSTER 
Attorn e y Ge n e ral  

 
EVAN J . BUCHHEIM 
Ass is tan t Attorn e y Ge n e ral  
Missou ri  Bar No. 35661 

 
P .O. Box  899 
J e ffe rson  City , Missou ri  65102 
P h on e : (573) 751-3700 
Fax: (573) 751-5391 
e van .bu ch h e im @ago.m o.gov  

 
ATTORNEYS FOR RESP ONDENT 
STATE OF MISSOURI  

 

  



1 

 

TABLE OF CONTENTS  

TABLE OF AUTHORITIES ................................................................................ 3 

J URISDICTIONAL STATEMENT ................................................................... 10 

STATEMENT OF FACTS ................................................................................. 11 

ARGUMENT ...................................................................................................... 15 

I (sufficiency). ................................................................................................. 15 

A.  Standard of review. ............................................................................... 15 

B.  The law per t a in ing to the possession  of drugs in  a  join t ly occupied 

vehicle. ......................................................................................................... 17 

C.  The record conta ins substan t ia l evidence showing tha t  Defendan t  

join t ly possessed the PCP found in  the t runk of h is ren ta l ca r .  .............. 20 

D.  The cases on  which  Defendant  r elies a re dist inguishable. ................ 29 

II (mot ion  to suppress—dura t ion  of stop). .................................................... 35 

A.  The r ecord r egarding the t ra ffic stop. .................................................. 36 

B.  Standard of review. ............................................................................... 43 

C.  The Four th  Amendment  permits police to deta in  a  person  to 

invest iga te a  reasonable suspicion  tha t  cr imina l act ivity may be 

occurr ing. ..................................................................................................... 44 

1.  The law regarding invest iga tory ―T erry‖ stops. ............................... 44 

2.  Four th -Amendment  law per ta in ing to t ra ffic stops. ........................ 48 



2 

 

D.  Defendant ‘s deten t ion  did not  viola te the Four th  Amendment .  ........ 50 

E.  The cases on  which  Defendant  r elies a re inapposit e because the 

t rooper  had reasonable suspicion  to deta in  Defendant  beyond the t ra ffic 

offense it self. ............................................................................................... 61 

F.  The exclusionary ru le should not  apply in  th is case.  .......................... 66 

III (mot ion  to suppress— no Miranda  warn ings). ........................................ 69 

IV (evidence—refusa l of consent  to search). ................................................. 73 

A.  The facts rela t ing to th is cla im. ........................................................... 73 

B.  Standard of review. ............................................................................... 76 

C.  The t r ia l cour t  did not  abuse it s discret ion . ........................................ 78 

V (evidence—DEA commendat ion). .............................................................. 85 

A.  The r ecord r egarding th is cla im. .......................................................... 85 

B.  Standard of r eview. ............................................................................... 87 

C.  The t r ia l cour t  did not  er r  in  over ru ling Defendant ‘s object ion .  ........ 87 

VI (verdict  director ). ....................................................................................... 90 

A.  The r ecord r egarding th is cla im. .......................................................... 90 

B.  Standard of r eview. ............................................................................... 90 

C.  The t r ia l cour t  did not  pla in ly er r  in  giving th is inst ruct ion . ............. 92 

CONCLUSION ................................................................................................... 95 

CERTIFICATE OF COMPLIANCE  .................................................................. 96 

 



3 

 

TABLE OF AUTHORITIES  

Cases  

Anderson  v. Charles , 447 U.S. 404 (1980) ........................................................ 81 

Arizona v. J ohnson , 129 S. Ct . 781 (2009) ............................................ 44, 48, 59 

Berkem er v. McCarty, 468 U.S. 420 (1984) ....................................................... 70 

Cady v. S heahan , 467 F .3d 1057 (7
th

 Cir . 2006) ............................................... 59 

Carpenter v. Countrywide Hom e Loans, Inc.,  

 250 S.W.3d 697 (Mo. banc 2008) ................................................................... 76 

Coulthard  v. Com m onwealth , 230 S.W.3d 572 (Ky. 2007) .............................. 81 

Doyle v. Ohio, 426 U.S. 610 (1976) .............................................................. 81, 82 

Fletcher v. Weir, 455 U.S. 603 (1982) ................................................................ 81 

Florida v. Bostick , 501 U.S. 429 (1991) ................................................ 49, 59, 80 

Florida v. R oyer , 460 U.S. 491 (1983) ............................................................... 80 

Herring v. United  S tates , 129 S. Ct . 625 (2009) ................................... 66, 67, 68 

Hiibel v. S ixth  J udicial Dist. Court of N evada , 542 U.S. 177 (2004) .............. 70 

Illinois v. Caballes, 543 U.S. 405 (2005) ........................................................... 61 

Illinois v. Gates, 462 U.S. 213 (1983) ................................................................ 46 

J ackson  v. Virgin ia , 443 U.S. 307 (1979) ......................................................... 16 

Longshore v. S tate, 924 A.2d 1129 (Md. 2007) ................................................. 80 

Maryland  v. Wilson , 519 U.S. 408 (1997) ......................................................... 48 



4 

 

Miranda v. Arizona , 384 U.S. 436 (1966) ......................................................... 70 

Muehler v. Mena , 544 U.S. 93 (2005) .......................................................... 49, 59 

Padgett v. S tate, 590 P .2d 432 (Alaska  1979) ................................................... 80 

Pennsylvania v. Bruder , 488 U.S. 9 (1988) ....................................................... 70 

Pennsylvania v. Mim m s , 434 U.S. 106 (1977) .................................................. 48 

R eeves v. S tate, 969 S.W.2d 471 (Tex. Ct . App. 1998) ...................................... 80 

S tate v. Aderhold t , 545 N.W.2d 559 (Iowa 1996) ............................................. 58 

S tate v. Barriner, 34 S.W.3d 139 (Mo. banc 2000) ........................................... 82 

S tate v. B lack , 50 S.W.3d 778 (Mo. banc 2001) .......................................... 82, 83 

S tate v. B lankenship , 830 S.W.2d 1 (Mo. banc 1992) ....................................... 43 

S tate v. Brown , 814 S.W.2d 304 (Mo. App. S.D. 1991)..................................... 71 

S tate v. Cam pbell, 143 S.W.3d 695 (Mo. App. W.D. 2004) .............................. 79 

S tate v. Chaney ,  967 S.W.2d 47 (Mo. banc 1998) ...................................... 16, 17 

S tate v. Cox, 248 S.W.3d 1 (Mo. App. W.D. 2008) ................................ 59, 60, 63 

S tate v. Crawford , 68 S.W.3d 406 (Mo. banc 2002) .......................................... 16 

S tate v. Crum p , 986 S.W.2d 180 (Mo. App. E .D. 1999).................................... 88 

S tate v. Davis, 126 S.W.3d 398 (Mo. App. W.D. 2004) ..................................... 71 

S tate v. Dolittle, 896 S.W.2d 27 (Mo. banc 1995) ............................................. 92 

S tate v. Driskell , 167 S.W.3d 267 (Mo. App. W.D. 2005) ................................. 33 

S tate v. Dulany, 781 S.W.2d 52 (Mo. banc 1989) ............................................. 17 

S tate v. Forrest , 183 S.W.3d 218 (Mo. banc 2006) ............................................ 87 



5 

 

S tate v. Freem an , 269 S.W.3d 422 (Mo. banc 2008) ................................... 15, 16 

S tate v. Gonzalez , 235 S.W.3d 20 (Mo. App. S.D. 2007) ............................ 29, 30 

S tate v. Graham , 294 S.W.3d 61 (Mo. App. S.D. 2009) .................................... 50 

S tate v. Granado, 148 S.W.3d 309 (Mo. banc 2004) ......................................... 64 

S tate v. Griffin , 876 S.W.2d 43 (Mo. App. E .D. 1994) ...................................... 88 

S tate v. Grim , 854 S.W.2d 403 (Mo. banc 1993) ............................................... 17 

S tate v. Haddock , 24 S.W.3d 192 (Mo. App. W.D. 2000) ................................. 88 

S tate v. Harris, 870 S.W.2d 798 (Mo. banc 1994) ............................................ 79 

S tate v. Holm an , 965 S.W.2d 464 (Mo. App. W.D. 1998) ................................. 91 

S tate v. Hosto-Worthy, 877 S.W.2d 150 (Mo. App. E .D. 1994) ........................ 72 

S tate v. Hutch inson , 796 S.W.2d 100 (Mo. App. S.D. 1990) ............................ 44 

S tate v. Ingram , 249 S.W.3d 892 (Mo. App. W.D. 2008) ............................ 30, 93 

S tate v. J ohnson , 244 S.W.3d 144 (Mo. banc 2008).......................................... 92 

S tate v. Keeth , 203 S.W.3d 718 (Mo. App. S.D. 2006) ...................................... 71 

S tate v. King, 157 S.W.3d 656 (Mo. App. W.D. 2005) ...................................... 64 

S tate v. Kovach , 839 S.W.2d 303 (Mo. App. S.D. 1992) ............................. 64, 65 

S tate v. Logan , 914 S.W.2d 806 (Mo. App. 1995) ............................................. 55 

S tate v. Mahan , 971 S.W.2d 307 (Mo. banc 1998) ............................................ 81 

S tate v. Martindale, 945 S.W.2d 669 (Mo. App. E .D. 1997) ............................ 91 

S tate v. McCleod , 186 S.W.3d 439 (Mo. App. W.D. 2006) ................................ 19 

S tate v. McCoy, 971 S.W.2d 861 (Mo. App. W.D. 1998) ................................... 92 



6 

 

S tate v. McKinney, 718 S.W.2d 583 (Mo. App. E .D. 1986) .............................. 87 

S tate v. McN aughton , 924 S.W.2d 517 (Mo. App. W.D. 1996) ......................... 18 

S tate v. Mercado, 887 S.W.2d 688 (Mo. App. S.D. 1994) ..................... 19, 30, 31 

S tate v. Metz , 43 S.W.3d 374 (Mo.App.W.D. 2001) .......................................... 82 

S tate v. Mick le, 164 S.W.3d 33 (Mo. App. W.D. 2005) ..................................... 80 

S tate v. Miller, 798 So.2d 947 (La . 2001) .................................................... 57, 58 

S tate v. Morrow , 968 S.W.2d 100 (Mo. banc 1998)........................................... 77 

S tate v. N eal, 682 S.W.2d 860 (Mo. App. E .D. 1984) ....................................... 71 

S tate v. N eely, 979 S.W.2d 552 (Mo. App. S.D. 1998) ...................................... 87 

S tate v. O’Brien , 857 S.W.2d 212 (Mo. banc 1993) ..................................... 15, 16 

S tate v. Oliver, 293 S.W.3d 437 (Mo. banc 2009) ............................................. 44 

S tate v. Palenkas, 933 P .2d 1269 (Ar iz. App. 1996) ......................................... 80 

S tate v. Pena , 784 S.W.2d 883 (Mo. App. W.D. 1990) ...................................... 71 

S tate v. Pond , 131 S.W.3d 792 (Mo. banc 2004) ............................................... 18 

S tate v. R oss, 254 S.W.3d 267  (Mo. App. E .D. 2008)....................................... 49 

S tate v. S anad , 769 S.W.2d 436 (Mo. App. W.D. 1989) ................................... 71 

S tate v. S anderson , 169 S.W.3d 158 (Mo. App. S.D. 2005) .............................. 19 

S tate v. S antillan , 1 S.W.3d 572 (Mo. App. E .D. 1999) ................................... 77 

S tate v. S chroeder, 330 S.W.3d 468 (Mo. banc 2011) ................................. 43, 44 

S tate v. S im m ons, 955 S.W.2d 729 (Mo. banc 1997) ........................................ 77 

S tate v. S lavin , 944 S.W.2d 314 (Mo. App. W.D. 1997) ................................... 79 



7 

 

S tate v. S loan , 998 S.W.2d 142 (Mo. App. E .D. 1999)...................................... 88 

S tate v. S tolzm an , 799 S.W.2d 927 (Mo. App. S.D. 1990) ................................ 33 

S tate v. S und , 215 S.W.3d 719 (Mo. banc 2007)................................... 62, 63, 64 

S tate v. Villa-Perez , 835 S.W.2d 897 (Mo. banc 1992) ..................................... 17 

S tate v. Waldru p, 331 S.W.3d 668 (Mo. banc 2011) ......................................... 49 

S tate v. Watk ins, 73 S.W.3d 881 (Mo. App. E .D. 2002).................................... 49 

S tate v. Watson , 290 S.W.3d 103 (Mo. App. S.D. 2009) ............................. 31, 32 

S tate v. West , 21 S.W.3d 59 (Mo. App. W.D. 2000) .......................................... 79 

S tate v. West , 559 S.W.2d 282 (Mo. App. St .L.D. 1977) ................................... 32 

S tate v. Wilson , 169 S.W.3d 870 (Mo. App. W.D. 2005) ................................... 72 

S tate v. Woods, 284 S.W.3d 630 (Mo. App. W.D. 2009)............................. passim  

S tate v. Woolfolk , 3 S.W.3d 823 (Mo. App. W.D. 1999) .............................. 48, 50 

S tate v. Wurtzberger , 40 S.W.3d 893 (Mo. banc 2001) ..................................... 91 

S tate v. Z ink , 181 S.W.3d 66 (Mo. banc 2005) .................................................. 92 

T erry v. Ohio, 392 U.S. 1 (1968) .................................................................. 44, 46 

United  S tates  v. Dozal , 173 F .3d 787 (10
th

 Cir . 1999) ............................... 80, 81 

United  S tates v. Allegree, 175 F .3d 648 (8
th
 Cir . 1999)..................................... 50 

United  S tates v. Arvizu , 534 U.S. 266 (2002) ....................................... 44, 45, 46 

United  S tates v. Beck , 140 F .3d 1129 (8
th

 Cir  1998) ......................................... 65 

United  S tates v. B loom field , 40 F .3d 910 (8th  Cir . 1994) ................................ 56 

United  S tates v. Booker, 269 F .3d 930 (8
t h

 Cir . 2001) ...................................... 65 



8 

 

United  S tates v. Childs , 277 F .3d 947 (7th  Cir . 2002) ..................................... 60 

United  S tates v. Cortez , 449 U.S. 411 (1981) .............................................. 45, 46 

United  S tates v. Donnelly , 475 F .3d 946 (8th  Cir . 2007) ................................. 56 

United  S tates v. Hardy , 855 F .2d 753 (11
th

 Cir . 1988) ............................... 58, 59 

United  S tates v. Lee, 317 F .3d 26 (1
st
 Cir . 2003) .............................................. 57 

United  S tates v. Lyons, 486 F .3d 367 (8
t h

 Cir . 2007) .................................. 50, 56 

United  S tates v. Mayo, 394 F .3d 1271 (9
t h

 Cir . 2005) ....................................... 55 

United  S tates v. McCarthy , 77 F .3d 522 (1
st
 Cir . 1996).................................... 59 

United  S tates v. McN att , 931 F .2d 251 (4th  Cir . 1991) ................................... 81 

United  S tates v. Orsolin i , 300 F .3d 724 (6
th

 Cir . 2002) .................................... 58 

United  S tates v. Payne, 534 F .3d 948 (8th  Cir . 2008) ...................................... 56 

United  S tates v. Place, 464 U.S. 696 (1985) ..................................................... 47 

United  S tates v. S anchez , 417 F .3d 971 (8th  Cir . 2005) .................................. 56 

United  S tates v. S harpe, 470 U.S. 675 (1985) .................................................. 47 

United  S tates v. S im m ons, 172 F .3d 775 (11 Cir . 1999) .................................. 58 

United  S tates v. S okolow , 490 U.S. 1 (1989) .................................................... 46 

United  S tates v. T ham e, 846 F .2d 200 (3d Cir . 1988) ...................................... 80 

United  S tates v. White, 42 F .3d 457 (8th  Cir . 1994) ........................................ 56 

United  S tates v. Wood , 106 F .3d 942 (10th  Cir .1997) ...................................... 80 

 Sta tu tes  

Sect ion  195.010(34), RSMo Cum. Supp. 2010 .................................................. 18 



9 

 

Sect ion  195.010(8), RSMo Cum. Supp. 2009 .................................................... 18 

Sect ion  195.222.5, RSMo Cum. Supp. 2009 ..................................................... 17 

Sect ion  590.650.2, RSMo Cum. Supp. 2009 ..................................................... 38 

Rules  

Rule 28.03 ........................................................................................................... 91 

Rule 83.04 ........................................................................................................... 10 

Other  Au thor it ies  

MAI-CR 3d 325.10.2 .......................................................................................... 93 



10 

 

J URISDICTIONAL STATEMENT 

Appellan t  (Defendant ) appea ls from a  Clay Coun ty Circu it  Cour t  

judgment  convict ing h im of one count  of fir st -degree t ra fficking, for  which  he 

was sen tenced to 12 yea r s‘ impr isonment .  After  t he Missour i Cour t  of 

Appea ls, Western  Dist r ict , issued an  opin ion  reversing Defendant ‘s 

convict ion , th is Cour t  ordered th is appea l t ransfer red to it .  Therefore, 

ju r isdict ion  lies in  t h is Cour t .  MO. CONST. a r t . V, § 10; Rule 83.04. 
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STATEMENT OF FACTS  

Defendant  was charged in  Lafayet te County with  one count  of fir st -

degree t r a fficking for  having 10 ga llons of PCP in  the  t runk of h is car .  (L.F . 

13-14, 58-59).  The case was t ransfer red to Clay County on  a  change  of venue.  

(L.F . 4, 11-12, 19).  After  waiving jury sen tencing, (Tr . 124-27; L.F . 66), 

Defendant  was t r ied before a  ju ry on  September  8-10, 2008.  (L.F . 21-22; Tr . 

110). 

Viewed in  the ligh t  most  favorable to the verdict , the evidence 

presented a t  t r ia l showed tha t :
1
 

A t rooper  pulled over  Defendant ‘s r en ta l ca r  on  eastbound I -70 a fter  he 

observed it  following a  t ractor -t ra iler  too closely.  (Tr . 385-86, 397-99, 409-14, 

430-31; Sta te‘s Ex. 33
2
).  Although gift  bags and recent ly-purchased items 

were in  the back sea t , no luggage or  other  t raveling mater ia ls were visible.  

(Tr . 417).  Defendan t  produced a  Washington , D.C. dr iver ‘s license, and the 

                                         
1
 To avoid needless r epet it ion , addit iona l facts a re included in  Poin ts I 

(sufficiency) and II (mot ion  to suppress). 

2
 Sta te‘s Exhibit  33, which  was admit ted in to evidence and viewed by the 

jury, is a  video recording of the t ra ffic stop taken  by a  camera  in  the t rooper ‘s 

pat rol ca r .  (Tr . 490-505). 
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t rooper  a sked h im to sit  in  the pa t rol ca r , while the passenger  remained in  

Defendant ‘s car .  (Tr . 421-23; Sta te‘s Ex. 33).   

Defendant  told the t rooper  tha t  he was dr iving from Nevada  to h is 

home in  Washington , D.C.  (Tr . 420-21; Sta te‘s Ex. 33).  He sa id tha t  he and 

h is passenger  had bought  one-way a ir fa re and flown from Washington , D.C. 

to Las Vegas on  the previous Sa turday (November  22) for  a  one-day gambling 

t r ip.  (Tr . 419-20, 422, 517, 540; Sta te‘s Ex. 33).  Defendant  sa id they did not  

br ing any luggage.  (Tr . 422, 466).  Although they had planned on  st aying in  

Las Vegas for  on ly one day, Defendant  sa id they decided to dr ive back in  a  

ren ta l ca r  a fter  losing money.  (Sta te‘s Ex. 33).   

Leaving Defendan t  in  the pa t rol car , the t rooper  went  to Defendant ‘s 

car  to ret r ieve the r en ta l agreement .  (Tr . 424; Sta te‘s Ex. 33).  The passenger  

told the t rooper  tha t  they had left  for  Las Vegas on  Fr iday—the day before 

Defendant  had sa id.  (Tr . 431; Sta te‘s Ex. 33).  He a lso sa id t hey had not  

brought  any luggage.  (Sta te‘s Ex. 33). 

The t rooper  returned to h is pa t rol car  and ran  a  records check on  the 

passenger .  (Sta te‘s Ex. 33).  While the officer  ran  the check, Defendant , who 

was becoming more a rgumenta t ive, repea tedly a sked why he had been  

stopped.  (Sta te‘s Ex. 33).  The records check  showed tha t  the passenger  had 

had severa l drug-rela ted a r rest s.  (Tr . 571).   
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The ren ta l agreement  showed tha t  Defendant  had ren ted the vehicle a t  

the Las Vegas a irpor t  on  Fr iday, November  21 and tha t  it  had been  

scheduled to be retu rned to a  Wash ington , D.C. a irpor t  on  Monday, 

November  24—the day before the stop.  (Tr . 444-45, 517, 521; Sta te‘s Ex. 33).   

The t rooper  eventua lly asked Defendant  for  permission  to search  the 

car .  (Sta te‘s Ex. 33).  After  Defendant  suggested tha t  t he t rooper  get  a  

warran t , t he t rooper  sa id he would just  ca ll for  a  drug dog to sn iff the car  for  

drugs.  (Sta te‘s Ex. 33).  Defendan t  repea tedly in ter rupted the officer  as he 

a t tempted to use the radio to ca ll for  the drug dog.  (Tr . 439-40; Sta te‘s Ex. 

33).  Dur ing the wait , Defen dant  ―cor rect [ed]‖ h is story and sa id he had flown 

to Las Vegas on  Fr iday.  (Sta te‘s Ex. 33). 

The drug dog a ler ted on  the rear  of Defendant ‘s  veh icle.  (Tr . 353; 

Sta te‘s Ex. 33).  Defendant  sa id tha t  he did not  have a  problem with  the 

t roopers ―going throu gh tha t  vehicle‖ because he did not  have anyth ing in  it .  

(Sta te‘s Ex. 33).   

After  the t roopers opened the t runk of the car , Defendant  demanded to 

know what  was in  there.  (Sta te‘s Ex. 33).  Defendant  asked what  was in  the 

t runk and added tha t  he and h is passenger  had put  noth ing in  the t runk and 

repea tedly sa id tha t  ―a ll our  belongings a re in  the backsea t .‖  (Sta te‘s Ex. 33).   

The t roopers searched the t runk and found a  la rge black su itcase tha t  

covered most  of the t runk.  (Tr . 355, 465, 468; Sta te‘s Ex. 33).  Sit t ing 
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immedia tely next  to the su itcase was a  gift  bag conta in ing a  watch . (Tr .  57, 

60, 465, 73, 482).  As the a r r est ing officer  wheeled the su itcase in to 

Defendant ‘s view, Defendant  twice sa id, ―Oh sh it , tha t ‘s not  ours.‖  (Sta te‘s 

Ex. 33).  Defen dant  sa id the su itcase didn‘t  belong to them ―because we don‘t  

have no goddamn luggage.‖  (Sta te‘s Ex. 33). 

Inside the su itcase were 11 plast ic conta iners (2 two-quar t  jugs and 9 

one-ga llon  jugs) each  conta in ing a  yellowish  liqu id.  (Tr . 355-56, 465, 467, 

476, 480, 628).  The conta iner s were wrapped in  towels and the lids were 

secured with  duct  tape.  (Tr . 467, 476).  Although  Defendant  repea tedly 

denied being in  the t runk of the car , he admit ted tha t  the watch  found there 

belonged to h im.  (Tr . 362-64, 375-76, 488; Sta te‘s Ex. 33). 

Test ing of samples from each  of the 11 conta iner s showed tha t  the 

liqu id inside conta ined PCP.  (Tr . 669-79).  The tota l weight  of the samples 

was 224.12 grams, bu t  the conta iners held a  tota l of 10 ga llons of liqu id, 

enough for  37,850 doses of PCP.  (Tr . 628, 663-64, 677-79). 

The jury found Defendant  gu ilty a s charged, and the cour t  sen tenced 

h im to twelve years‘ impr isonment .  (Tr . 805-06, 928; L.F . 22, 129-30).  After  

the Cour t  of Appea ls, Western  Dist r ict , issued an  opin ion  reversing 

Defendant ‘s convict ion , th is Cour t  gran ted the Sta te‘s applica t ion  for  

t ransfer . 
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ARGUMENT 

I (su ffic ie n cy). 

Th e  tria l cou rt d id  n ot e rr in  ove rru lin g  De fe n dan t’s  m otion  for 

ju dgm e n t of acqu itta l on  th e  ch arge  of firs t -de gre e  traffickin g  

be cau se  th e  re cord con tain s  su ffic ie n t e v ide n ce  from  w h ich  th e  ju ry  

cou ld  re ason ably  fin d th at De fe n dan t h ad kn ow le dge  an d con trol of 

th e  10 gallon s  of P CP  con tain e d in  th e  tru n k of h is  re n ta l  car. 

The only element  of the cr ime tha t  Defendant  contends was not  proven  

was whether  the evidence was sufficien t  to show tha t  he knew about  the 10 

ga llons of PCP found in  the t runk  of h is ren ta l ca r .  Bu t  the record con ta ins 

substan t ia l, and la rgely undisputed, evidence from which  the jury cou ld  infer  

Defendant ‘s knowledge and  cont rol over  the PCP in  h is t runk. 

A.  Stan dard of re vie w . 

When consider ing sufficiency-of-evidence cla ims, th is Cour t ‘s review is 

limited to determining whether  the evidence is sufficien t  for  a  reasonable 

juror  to find each  element  of the cr ime beyond a  reasonable doubt .  S tate v. 

Freem an , 269 S.W.3d 422, 425 (Mo. banc 2008); S tate v. O’Brien , 857 S.W.2d 

212, 215-16 (Mo. banc 1993).  Appella te cour t s do not  review the evidence de 

novo; ra ther , they consider  the record in  the ligh t  most  favorable to the 

verdict : 



16 

 

To ensure tha t  the r eviewing cour t  does not  engage in  fu t ile a t tempts to 

weigh  the evidence or  judge the witnesses‘ credibility, cour t s employ ―a  

lega l conclusion  tha t  upon judicia l review a ll of the evidence is to be 

considered in  the ligh t  most  favorable to the prosecut ion .‖  Thus, 

evidence tha t  suppor ts a  finding of gu ilt  is t aken  as t rue and a ll logica l 

in ferences tha t  suppor t  a  finding of gu ilt  and tha t  may reasonably be 

drawn from the evidence a re indulged. Conversely, the evidence and 

any inferences to be drawn therefrom tha t  do not  suppor t  a  finding of 

gu ilt  a re ignored.  

O’Brien , 857 S.W.2d a t  215-16 (quot ing J ackson  v. Virgin ia , 443 U.S. 307, 319 

(1979)).  ―An appella te cour t  ‗faced with  a  record of h istor ica l facts tha t  

suppor ts conflict ing inferences  must  presume—even  if it  does not  

a ffirmat ively appea r  in  the r ecord—tha t  the t r ier  of fact  resolved any such  

conflict s in  favor  of the prosecut ion , and must  defer  to tha t  r esolu t ion .‘‖  S tate 

v. Chaney,  967 S.W.2d 47, 54 (Mo. banc 1998) (quot ing J ackson , 443 U.S. a t  

326); see also Freem an , 269 S.W.3d a t  425 (holding tha t  an  appella t e cour t  

should ―not  weigh  the evidence anew since ‗the fact -finder  may believe a ll, 

some, or  none of the test imony of a  witness when  considered with  the facts, 

circumstances and other  test imony in  the case‘‖) (quot ing S tate v. Crawford , 

68 S.W.3d 406, 408 (Mo. banc 2002)). 
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Appella t e cour t s do not  act  a s a  ―super  ju ror  with  veto powers‖; instead , 

they give grea t  deference to the t r ier  of fact .  S tate v. Grim , 854 S.W.2d 403, 

405 (Mo. banc 1993); S tate v. Chaney, 967 S.W.2d a t  52.  In  addit ion , a  

reviewing cour t  may neither  determine the credibility of witnesses, nor  weigh  

the evidence. S tate v. Villa-Perez , 835 S.W.2d 897, 900 (Mo. banc 1992).  It  is 

with in  the t r ier  of fact ‘s province to believe a ll, some, or  none of the 

witnesses‘ test imony in  a r r iving a t  the verdict .  S tate v. Du lany, 781 S.W.2d 

52, 55 (Mo. banc 1989).  F ina lly, circumstant ia l evidence is given  the same 

weight  a s direct  evidence in  consider ing the sufficiency of the evidence.  

Grim , 854 S.W.2d a t  405-06. 

B.  Th e  law  pe rta in in g  to  th e  posse ss ion  of  dru gs  in  a  jo in tly  

occu pie d ve h ic le . 

Defendant  was charged with  fir st -degree t ra fficking in  viola t ion  of 

§ 195.222.5, RSMo Cum. Supp. 2009, which  provides: 

A person  commits the cr ime of t ra fficking drugs in  the fir st  degree 

if . . . he dist r ibu tes, delivers, manufactures, produces or  a t tempts to 

dist r ibu te, deliver , manufacture or  produce more than  th ir ty grams of a  

mixture or  substance conta in ing a  detectable am ount  of phencyclidine 

(PCP). 
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The word ―deliver‖ is defined as ―the actua l, const ruct ive, or  a t tempted 

t ransfer  from one person  to another  of . . . a  cont rolled substance . . . ; and 

includes a  sa le.‖  Sect ion  195.010(8), RSMo Cum. Supp. 2009 .   

―Although possession  of the cont rolled substance is not  an  element  of 

the cr ime [of fir st -degree t ra fficking], the circumstances suppor t ing 

convict ion  may include possession .‖  S tate v. McN augh ton , 924 S.W.2d 517, 

526 (Mo. App. W.D. 1996), overru led  on  other grounds by S tate v. Pond , 131 

S.W.3d 792, 794 (Mo. banc 2004).  The legisla ture has defined the word 

―possessed‖ or  the phrase ―possessing a  cont rolled substan ce‖ to mean: 

a  person , with  the knowledge of the presence and na tu re of a  

substance, has actua l or  const ruct ive possession  of the substance. A 

person  has actua l possession  if he has the substance on  h is person  or  

with in  easy reach  and convenient  cont rol. A person  who, a lthough not  

in  actua l possession , has the power  and the in ten t ion  a t  a  given  t ime to 

exercise dominion  or  cont rol over  the substance either  direct ly or  

th rough another  per son  or  per sons is in  const ruct ive possession  of it . 

Possession  may a lso be sole or  join t . If one person  a lone has possession  

of a  substance possession  is sole. If two or  more persons sha re 

possession  of a  substance, possession  is join t ; 

Sect ion  195.010(34), RSMo Cum. Supp. 2010. 
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―Proof of a  defendan t ‘s knowledge of the presence and character  of a  

substance is normally supplied by circumstant ia l evidence of the act s and 

conduct  of the accused from which  it  can  be fa ir ly infer r ed he or  she knew of 

the exist ence of the cont raband.‖ S tate v. McCleod , 186 S.W.3d 439, 444 (Mo. 

App. W.D. 2006). ―The Sta te may establish  const ruct ive possession  by proving 

tha t  the defendant  had access to and cont rol over  the premises where the 

substance was found.‖  S tate v. S anderson , 169 S.W.3d 158, 164 (Mo. App. 

S.D. 2005). ―If there is join t  cont rol over  premises where drugs were found, 

fur ther  evidence is necessary to connect  an  accused with  the drugs.‖  S tate v. 

Mercado, 887 S.W.2d 688, 691 (Mo. App. S.D. 1994). 

―In  cases involving join t  cont rol of an  au tomobile, ‗a  defendant  is 

deemed to have both  knowledge and cont rol of it ems discovered with in  the 

au tomobile, and, therefore, possession  in  the lega l sense, where there is 

addit iona l evidence connect ing h im with  the items.‘‖  S tate v. Woods, 284 

S.W.3d 630, 640 (Mo. App. W.D. 2009) (quot ing S anderson , 169 S.W.3d a t  

164-65).  ―This addit iona l evidence mu st  demonst ra te sufficien t  incr imina t ing 

circumstances to permit  the inference of a  defendant ‘s knowledge and con t rol 

over  the cont rolled substance.‖ Id .  The cour t  in  Woods t hen  listed the 

following as ―[a ]ddit iona l incr imina t ing circumstances tha t  will suppor t  an  

inference of knowledge and cont rol‖ of drugs found in  a  join t ly occupied 

vehicle: 
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 Finding a  la rge quant ity of drugs in  the vehicle 

 Finding drugs having a  la rge monetary va lue in  the vehicle 

 Easy accessibility or  rout ine access to the drugs  

 The odor  of drugs in  the vehicle  

 The presence of the defendan t ‘s per sona l belongings in  close       

proximity to the drugs 

 Making fa lse sta tements in  a n  a t tempt  to deceive the police 

 The defendant ‘s nervousness dur ing the search  

 The defendan t ‘s fligh t  from law enforcement  

 The presence of drugs in  pla in  view 

 Other  conduct  and sta temen ts made by the accused  

 The fact  tha t  t he defendant  r en ted the vehicle. 

Id .  ―In  determining whether  the Sta te has proven  sufficien t  addit iona l 

incr imina t ing circumstances, [cour t s] must  consider  the tota lity of the 

circumstances.‖  Id .   

C.  Th e  re cord con tain s  su bstan tia l e v ide n ce  sh ow in g th at De fe n dan t 

jo in tly  posse sse d th e  P CP  fou n d in  th e  tru n k of h is  re n ta l car. 

In  Defendant ‘s case, there is a  plethora  of addit iona l incr imina t ing 

circumstances to suppor t  a  finding tha t  Defendant  ha d knowledge and 

cont rol over  the 10 ga llons of PCP found in  h is t runk.   
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The t rooper , who had over  200 hours of specia lized drug in t erdict ion  

t ra in ing and had made over  1000 drug-in terdict ion  a r r est s, pu lled over  

Defendant ‘s ren ta l ca r , a  Grand Marquis wit h Californ ia  pla tes, a t  11 a .m. on  

Tuesday, November  25, 2003, as it  t raveled on  eastbound I-70 a fter  t he 

t rooper  observed it  following a  t ractor -t r a iler  too closely.  (Tr . 385-86, 397-99, 

408-14, 430-31; Sta te‘s Ex. 33).  After  the t rooper  pulled in  behind 

Defendant ‘s vehicle, bu t  before he act iva ted h is emergency ligh ts, Defendan t  

t apped h is brakes and slowed down well below the speed limit .  (Tr .  411, 414; 

Sta te‘s Ex. 33). The officer  test ified tha t  drug smugglers often  ren t  vehicles to 

avoid the for feiture of their  persona l car s.  (Tr . 389-90, 422).  In  addit ion , 

most  sign ifican t  drug seizures occur  on  eastbound I -70 as smugglers move 

drugs from drug-source sta tes in  the west —of which  Californ ia  is one—to 

sta tes in  the east .  (Tr . 387-89, 391-92, 556). 

The t rooper  observed gift  bags and newly-purchased items in  the 

backsea t , bu t  saw no luggage or  other  t r aveling mater ia ls.  (Tr . 417).  

Defendant  produced a  Washington  D.C. dr iver ‘s license and the officer  asked 

him to sit  in  the pa t rol car , while Defendant ‘s passenger  remained in  the 

vehicle.  (Tr . 421-23; Sta te‘s Ex. 33). 

Defendant  sa id tha t  he was dr iving from Nevada  to h is home in  

Washington , D.C.  (Tr . 420-21; Sta te‘s Ex. 33).  He expla ined tha t  he and h is 

passenger  had bought  one-way a ir fa re and flown from Wash ington , D.C. to 
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Las Vegas on  the previous Sa turday (November  22) for  a  one-day gambling 

t r ip, and tha t  they did not  br ing any luggage.  (Tr . 419-20, 422, 466, 517, 540; 

Sta te‘s Ex. 33).  Although they had planned on  staying in  Las Vegas for  on ly 

one day, Defendant  sa id they decided to dr ive a  r en ta l ca r  home after  losing 

money.  (Sta te‘s Ex. 33).  Defendan t  a lso expla ined tha t  they had stayed in  

cheaper  hotels away from the places where they gambled.  (Sta te‘s Ex. 33).  

The t rooper  had to r epea t  some of h is quest ions to get  a  response from 

Defendant .  (Sta te‘s Ex. 33). 

In  the t rooper ‘s exper ience, same-sex occupants in  a  vehicle t raveling 

without  luggage and who have made one-way t r avel a r rangements, especia lly 

one-way vehicle ren ta ls, can  be indica t ive of cr imina l act ivity.  (Tr .  422, 448-

49, 561, 568-69, 604-05). 

Leaving Defendant  in  the pa t rol car , the t rooper  went  to Defendant ‘s 

car  to ret r ieve the r en ta l agreement  and speak with  the passenger .  (Tr .  424; 

Sta te‘s Ex. 33).  The passenger , who had  a  Maryland dr iver ‘s license, told the 

t rooper  tha t  they had left  for  Las Vegas on  Fr iday—the day before Defendant  

had sa id.  (Tr . 431; Sta te‘s Ex. 33).  He a lso sa id tha t  they did not  have any 

luggage.  (Sta te‘s Ex. 33). 

After  the t rooper  returned to h is pa t rol car  and a s he began  checking 

the passenger ‘s in format ion , he asked Defendant  if h is passenger  had ever  

been  a r r ested.  (Sta te‘s Ex. 33).  Defendant  sa id the passenger  had not  been  
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a r rested in  the past  four  or  five year s.  (Tr . 423-24; Sta te‘s Ex. 33).  

Defendant ‘s demeanor  then  changed, and he became more a rgumenta t ive 

and made la rge hand gestures while he spoke; he a lso repea tedly asked why 

he had been  stopped.  (Sta te‘s Ex. 33).  A records check on  the passenger  

revea led severa l drug-rela ted a r rest s.  (Tr . 571).   

The ren ta l agreement  showed tha t  Defendant  had ren ted the vehicle a t  

the Las Vegas a irpor t  on  Fr iday, November  21 and tha t  it  was to be returned 

to a  Washington , D.C. a irpor t  on  Monday, November  24.  (Tr . 444-45, 517, 

521; Sta te‘s Ex. 23).  The ren ta l agreement  showed Or is Bu t ler , Defendant ‘s 

passenger , as an  addit iona l dr iver .  (Tr . 444-45; Sta te‘s Ex. 23). 

When the t rooper  asked Defendant  for  permission  to search  the car , 

Defendant  became even  more a rgumenta t ive.  (Sta te‘s Ex. 33).  At  fir st , 

Defendant  objected to a  search  and suggested tha t  a  warran t  be obta ined.  

(Sta te‘s Ex. 33).  Bu t  a fter  the t rooper  sa id tha t  he would just  ca ll a  drug dog 

to sn iff t he car  for  drugs, Defendan t  repea tedly in ter rupted the t rooper  as he 

a t tempted to use the radio to request  a  drug dog.  (Tr . 439-40; Sta te‘s Ex. 33).  

Defendant  then  ment ioned for  the fir st  t ime tha t  he needed to leave because 

h is mother  was sick.  (Tr . 438; Sta te‘s Ex. 33).  Defendant  a lso asked the 

t rooper  to get  h is cigaret tes so he could smoke, bu t  when the t rooper  went  to 

ret r ieve them, the passenger  told h im tha t  Defendant  didn‘t  smoke.  (Tr .  440-

41; Sta te‘s Ex. 33).  While wait ing for  the canine unit  t o a r r ive, Defendant  
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―cor rect [ed]‖ h is story and sa id  tha t  he and h is passenger  had flown to Las 

Vegas on  Fr iday.  (Sta te‘s Ex. 33). 

The drug dog a ler ted on  the rear  of the vehicle.  (Tr . 353; Sta te‘s Ex. 

33).  When he was told th is, Defendant  sa id tha t  he did not  have a  problem 

with  the t roopers ―going through tha t  vehicle‖ because he did  not  have 

anyth ing in  it , except  for  some pictures he had bought .  (Sta te‘s Ex. 33).  

Defendant  repea ted tha t  he didn‘t  ―have anyth ing in  tha t  vehicle.‖  (Sta te‘s 

Ex. 33). 

After  the officers opened the t runk, Defendant  demanded to know what  

was in  there.  (Sta te‘s Ex. 33).  Defendant  sa id tha t  he and h is passenger  had 

put  noth ing in  the t runk and repea tedly sa id tha t  ―a ll our  belongings a re in  

the backsea t .‖  (Sta t e‘s Ex. 33).  Defendant  sa id, ―We have noth ing in  the 

t runk of tha t  car .‖  (Sta te‘s Ex. 33).  He a lso excla imed tha t  there was 

―noth ing in  tha t  mother fucker .‖  (Sta te‘s Ex. 33). 

The officers sea rched the t runk and found a  la rge black su it case tha t  

covered most  of the t runk.  (Tr . 355, 465, 468; Sta te‘s Ex. 33).  Sit t ing 

immedia tely next  to the su it case was a  gift  bag conta in ing a  $75 Fossil watch  

in  a  t in  conta iner .  (Tr . 357, 360, 465, 473, 482).  As the t rooper  wheeled the 

su itcase in to Defendant ‘s view, Defendant  twice sa id, ―Oh sh it , tha t ‘s not  

ours.‖  (Sta te‘s Ex. 33).  Defendant  sa id the su itcase didn‘t  belong to them 

―because we don‘t  have no goddamn luggage.‖  (Sta te‘s Ex. 33). 
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Defendant  was then  a r rested and given  the Miranda  wa rn ings.  

(Sta te‘s Ex. 33).  As the warn ings were being read, Defendan t  sa id tha t  a ll h is 

belongings were in  the car ‘s backsea t .  (Sta te‘s Ex. 33).  Defendant  then  

asked, ―What ‘s in  the su itcase?‖ and if t here were ―drugs in  the su itcase.‖  

(Sta te‘s Ex. 33).   

Inside the su itcase were 11 plast ic conta iners (2 two-quar t  jugs and 9 

one-ga llon  jugs) each  conta in ing a  yellowish  liqu id.  (Tr . 355-56, 465, 467, 

476, 480, 628).  The conta iner s were wrapped in  towels and the lids to the 

conta iner s were secured with  duct  tape to preven t  leakage.  (Tr .  467, 476).  

The t rooper  smelled a  chemica l a roma a fter  unzipping the su itcase.  (Tr . 467).     

After  being given  the Miranda  warn ings a  second t ime and told tha t  it  

appeared PCP was in  the con ta iner s, Defendant  r eplied:  ―As God is my 

witness on  th is th ing, I a in‘t  been  nowhere in  tha t  goddamn t runk.  I had no 

reason  to go in  tha t  t r unk.  So, whatever  is in  tha t  goddamn t runk I got  

noth ing to do with  it .‖  (Sta t e‘s Ex. 33).  Defendant  a lso told the t rooper  tha t  

he was ―innocent  to whatever  the fuck is in  tha t  car .‖  (Sta te‘s Ex. 33).  

Defendant  admit ted, however , tha t  the watch  found in  the t runk belonged to 

h im.  (Tr . 362-64, 375-76, 488). 

Defendant  la ter  sa id tha t  he, h is passenger , and a  th ird man flew to 

Las Vegas together  to gamble and win  enough money to fly back, bu t  they 

lost  money and decided to dr ive back.  (Tr . 636).  He cla imed tha t  he took a  
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taxi to the a irpor t  to ren t  the car  and then  returned to the hotel to pick up h is 

passenger .  (Tr . 637). 

Inside the vehicle, officers found a  passenger  receipt  for  an  a ir line 

t icket  and a  boarding pass stub in  the name of Or is Bu t ler  (Defendant ‘s 

passenger ) for  a  November  21
st
 (Fr iday) fligh t  from Los Angeles In terna t iona l 

Airpor t  to Las Vegas.  (Sta te‘s Exhibit s  29, 30).  Also found were three credit -

card receipts from abor ted a t tempts to make a  cash  withdrawal from a  Las 

Vegas casino da ted November  20 (Thursday) (Sta te‘s Ex. 31) and a  ―Vehicle 

Condit ion  Repor t‖ signed by Defendant  on  November  21 showing tha t  he had 

―inspected the vehicle and noted any damage.‖  (Sta te‘s Exh ibit s  31, 25). 

Test ing of samples r et r ieved from each  of the 11 conta iners found in  the 

su itcase confirmed tha t  the liqu id inside them conta ined PCP.  (Tr .  669-79).  

The tota l weight  of the samples was 224.12 grams, bu t  the conta iner s had a  

tota l of 10 ga llons of liqu id in  them.  (Tr . 663-64).  Since one dose of PCP is  

approximately 1 millilit er , which  is applied to a  r egula r  or  mar ijuana  

cigaret te and then  smoked, the amount  of liqu id found in  the su itcase was 

enough for  37,850 doses.  (Tr . 677-79).  The cr imina list  who tested the liqu id 

test ified tha t  she had never  before seen  tha t  much PCP .  (Tr . 672). 

The record conta ins evidence of near ly a ll the factors cour t s look for  in  

determin ing if addit iona l incr imina t ing circumstances exist  to suppor t  an  



27 

 

in ference tha t  t he defendant  had knowledge and cont rol over  drugs found  in  

a  join t ly-occupied vehicle. 

F ir st , a  la rge quant ity of drugs was discovered in  the t runk of the car .  

Second, a lthough there was no specific t est imony on  the monetary va lue of 

the drugs, it  can  be easily in fer red tha t  37,850 doses of PCP is wor th  a  

substan t ia l amount  of money.  Third, Defendant , as the ren ter  and dr iver  of 

the vehicle, presumably had access to the t runk where the drugs were found.  

Four th , Defendant  cla imed ownersh ip of a  watch  found in  a  gift  bag sit t ing 

immedia tely next  to the su itcase conta in ing the drugs.  This factor  a lso 

but t resses the inference tha t  not  on ly did Defendant  have access to the t runk, 

bu t  tha t  he a lso opened it .  F ifth , t he record conta ins fa lse sta temen ts 

Defendant  made to the police dur ing the t ime leading up to the  search , 

including telling them tha t  he a r r ived in  Las Vegas on  a  da te a fter  he 

actua lly did and tha t  he wen t  there for  a  one-day gambling t r ip, yet  stayed in  

a  hotel for  severa l days thereafter .  Sixth , Defendant  exhibited nervousness 

dur ing the t ime leading up to the search  and became more belligeren t  when 

he learned the car  was going to be sn iffed by a  drug dog.  Dur ing the search  

Defendant  repea tedly sa id tha t  a ll h is belongings were in  the passenger  

compar tment , and when the t roopers opened the t runk , Defendant  denied 

having anyth ing in  the t runk before he even  knew tha t  someth ing had been  
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found.  Seventh , Defendant  r en ted the vehicle in  which  the drugs were found; 

h is passenger  was listed only as an  addit iona l dr iver .  

The record a lso conta ins other  evidence suppor t ing a  finding of gu ilt .  

This includes the making of one-way t r avel a r r angements tha t  involved a  

return  t r ip from a  drug-source sta te by ren ta l ca r  on  a  known drug cor r idor .  

The ren ta l agreement  showed tha t  the car , which  was ren ted the day before 

Defendant  sa id he a r r ived in  Las Vegas, was overdue to be r eturned to a  

Washington , D.C. a irpor t .  It  a lso appea rs tha t  t he car  was r en ted on  the day 

Defendant  a r r ived in  Las Vegas, t hough  Defendant  cla imed tha t  the car  was 

ren ted a fter  they had lost  money gambling.  Defendant ‘s passenger  had 

previous drug-rela ted a r rest s.  Although  Defendant  had been  t raveling 

severa l days, neither  he nor  h is passenger  had any luggage.  Documents in  

the vehicle showed tha t  the passenger , with  whom Defendant  sa id he 

t raveled, had flown one-way from Wash ington , D.C. to Long Beach  

Californ ia , and then  from Los Angeles to Las Vegas.  Credit  ca rd receipts in  

the car  showed tha t  Defendant  may have been  in  Las Vegas as ear ly as 

Thursday a fternoon .  These addit iona l factors fur ther  suppor ted the jury‘s 

finding tha t  Defendant  had knowledge of, and cont rol over , the drugs found 

in  the t runk of h is r en ta l ca r . 
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D.  Th e  case s  on  w h ich  De fe n dan t re lie s  are  d is t in gu ish able .   

The cases on  which  Defendant  relies to suppor t  h is cla im th a t  the 

evidence was insufficien t  to prove h is knowledge or  possession  of the PCP  a re 

readily dist inguishable on  their  facts and, thus, do not  apply to the 

circumstances present  in  h is case. 

In  S tate v. Gonzalez , 235 S.W.3d 20 (Mo. App. S.D. 2007), t he 

defendan t , who did not  have a  dr iver ‘s license  bu t  on ly a  ―Mexico I.D.,‖ was 

dr iving a  car  displaying Ar izona  pla tes, bu t  tha t  was not  registered to h im .  

Id . a t  25.  After  the defendan t  was pulled over  for  speeding, he told the officer  

he was going to St . Louis to meet  fr iends; when separa tely asked what  their  

dest ina t ion  was, the passenger  sa id he was supposed to ca ll some fr iends on  a  

pay phone.  Id .  The appella te cour t  did not  find th is incr imina t ing because 

the answers were not  necessar ily inconsisten t  or  incr imina tory.  Id . a t  31.  

The officer  asked for  consent  to search  the car , which  was given  by 

Defendant , and he found tha t  the carpet  undernea th  the backsea t  had been  

pulled away and wa s loose.  Id . a t  25.  The officer  lifted up the backsea t  and 

found two la rge plast ic bundles of mar ijuana  in  hollowed ou t  recesses of the 

foam in  the sea t .  Id .  A la ter  search  revea led tha t  mar ijuana  had a lso been  

h idden  in  a  speaker  box in  the t runk and in  the r ear  quar ter  panels.  Id . a t  

25-26.  No per sona l it ems were loca ted in  the t runk and the record did not  
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show tha t  there was any odor  emanat ing from the 40 pounds of mar ijuana  

concea led in  the car ‘s recesses .  Id . a t  26, 28-29.  The cour t  held tha t  the 

evidence was insufficien t  to prove the defendant ‘s knowledge or  possession  of 

the drugs because the record showed on ly tha t  he was dr iving a  car  in  which  

mar ijuana  was found completely concea led abou t  the vehicle.  Id . a t  32.   

In  Ingram , the defendant  was pulled over  while dr iving a  car  tha t  she 

did not  own and in  which  there was a nother  passenger .  Ingram , 249 S.W.3d 

a t  894.  The defendant  and the passenger  were removed from the ca r  and 

a r rested for  ou t standing war ran ts.  Id .  While one officer  was secur ing the 

defendan t  following her  a r rest , another  officer  looked inside the car  with  a  

flash ligh t  and found a  small pebble-sized rock of crack coca ine in  the dr iver ‘s 

sea t .  Id .  The Western  Dist r ict  held tha t  the evidence was insufficien t  to 

prove tha t  the defendant  join t ly possessed the crack coca ine because no 

evidence showed tha t  the crack coca ine was under  the defendant  while she 

was sit t ing in  the ca r  and the defendant  did not  ―exhibit  any marked 

nervousness or  ma[k]e any incr imina t ing sta tements.‖  Id . a t  896.   Moreover , 

the ―drugs were not  in  pla in  sigh t  when [the defendant ] was in  the ca r  or  

commingled with  [the defendant ]‘s  persona l possessions.‖  Id .  

In  Mercado, the defendant  was a  passenger  in  a  van  tha t  was stopped 

for  a  t ra ffic offense.  Mercado, 887 S.W.2d a t  689.  The dr iver  gave consent  for  

a  search  of the van  and the officer  found mar ijuana  concea led behin d panels 
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in  the back of the van .  Id . a t  689-90.  The cour t  found tha t  the evidence was 

insufficien t  to show tha t  the defendant  const ruct ively possessed the drugs 

because he was simply a  passenger  in  the van  and had helped the owner  in  

dr iving it .  Id . a t  691.  The cour t  a lso noted tha t  the mar ijuana  was concea led 

behind panels screwed in to the wa ll of t he van  and no discernable odor  was 

present .  Id .  

The Sou thern  Dist r ict  la ter  expla ined and dist inguished the holdings in  

Gonzalez , Ingram , and Mercado in  a  case in  which  it  found tha t  the evidence 

was sufficien t  t o prove possession  of con t rolled substances.  S ee S tate v. 

Watson , 290 S.W.3d 103 (Mo. App. S.D. 2009).  The Watson  cour t  expla ined 

tha t  in  Gonzalez  the evidence was insufficien t  to show the defendant ‘s 

possession  of the mar ijuana  because ―t he mar ijuana  found by police was not  

in  pla in  view; [but ] was inst ead h idden  in  the backsea t  undernea th  the carpet  

and in  the wall panels; there were other  occupan ts of the vehicle; and there 

were no other  incr imina t ing circumstances‖ tying the defendant  to the drugs.  

Id . a t  107 n .5.  It  a lso descr ibed Ingram  a s a  case in  which  ―t here was no 

const ruct ive possession  where a  rock of coca ine was loca ted in  the defendan t ‘s 

sea t  a fter  he [sic] had been  removed from the vehicle; there were other  

passengers in  the vehicle; and there were no addit iona l incr imina t ing 

circumstances.‖  Id .  F ina lly, it  descr ibed Mercado a s ca se in  which  there was 

―insufficien t  evidence to prove the defendant  knowingly and consciously 
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possessed mar ijuana  where there was no evidence present ed tha t  the 

defendan t , who was a  passenger  in  the vehicle, had access to the a reas 

behind the wa ll and door  panels where the mar ijuana  was found; there was 

no proof presented tha t  the cont raband belonged to the defendant ; t here was 

no proof he was in  close proximity to the cont raband; and there was no proof 

of other  incr imina t ing evidence .‖  Id .  

Defendant  a lso relies on  S tate v. West , 559 S.W.2d 282 (Mo. App. 

St .L.D. 1977), in  wh ich  the cour t  found tha t  the evidence was insufficien t  to 

prove possession  of cont rolled substances found in  a  small box in  the t runk of 

an  unoccupied, parked car  owned by the defendant .  Id . a t  284-85.  The cour t  

noted tha t  no evidence was presen ted tha t  the defendant  ―had ever  touched 

the box‖ or  had even  ―entered the t runk‖; sh e never  made decla ra t ions 

indica t ing knowledge of the drugs; and she did not  have exclusive con t rol of 

the car  since others had access to it .  Id . a t  285.  The Southern  Dist r ict  la ter  

expla ined why the cour t  in  West  found the evidence insufficien t  to prove tha t  

the defendant  possessed the cont rolled substance:   

There was evidence [the defendant ] had owned the au tomobile on ly 

about  th ree weeks and her  brother  and her  boyfr iend both  drove it .   

The brother  test ified he put  a  t ire in  the t runk two days before the 

search  and did not  see the box. There was no test imony tha t  the 

accused had ever  opened the t runk. The Eastern  Dist r ict  of th is Cour t  



33 

 

poin ted out  there was no evidence the accused had exclusive cont rol of 

the au tomobile and held tha t  someth ing more than  mere ownersh ip of a  

vehicle in  which  a  cont rolled substance is discovered is requ ired to 

suppor t  a  convict ion  for  possessing the substance . 

S tate v. S tolzm an , 799 S.W.2d 927, 932 (Mo. App. S.D. 1990). 

F ina lly, in  S tate v. Driskell, 167 S.W.3d 267 (Mo. App. W.D. 2005), the 

evidence showed tha t  the defendant  was a r rested a t  a  gas sta t ion  on  an  

outstanding while he sa t  in  a  car  tha t  he join t ly owned with  another  person  

who was not  pr esen t  when the defendant  was a r rested , though another  

person  who was a  passenger  in  the vehicle was standing out side the car  

washing the windows when  the defendant  was a r rest ed .  Id . a t  268.  A la ter  

search  of the vehicle revea led the presence of about  3½ grams of 

methamphetamine and 3½ grams of mar ijuana  in  the center  console between 

the dr iver  and passenger  sea t s.  Id .  The cour t  held tha t  the evidence was 

insufficien t  to prove the defendant ‘s knowledge and con t rol over  the drugs in  

the console because the car ‘s passenger  and absent  join t  owner  a lso had 

access to the console a rea  and no addit iona l evidence t ied the defendant  t o 

the drugs.  Id . a t  269-70.  The fact s of Defendant ‘s case a re readily 

dist inguishable from what  occur red in  Driskell.  In  addit ion , the record 

conta ins substan t ia l evidence beyond Defendan t ‘s mere presence in  the car  
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he ren ted from which  the jury could find tha t  he join t ly possessed the PCP in  

the t runk. 

The t r ia l cour t  did not  er r  in  over ru ling Defendant ‘s mot ion  for  

judgment  of acquit t a l under  the facts of th is case. 
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II (m otion  to  su pp re ss—du ration  of s top). 

Th e  tria l cou rt d id  n ot e rr in  ove rru lin g  De fe n dan t’s  m o t ion  to  

su ppre ss  e vide n ce  of th e  10 gallon s  of P CP  fou n d in  De fe n dan t’s  

tru n k be cau se  th e  de te n tion  for th e  traffic  s top w as  n ot u n du ly  

prolon ge d an d e vide n ce  o f re ason able  su s pic ion  to  be lie ve  th at  

De fe n dan t w as  e n gage d in  crim in al activ ity  apart  from  th e  traffic  

offe n se  w as  de ve lope d w h ile  th e  office r w as  s ti ll in ve stigatin g  th e  

traffic  s top.   

Alte rn ative ly , e ve n  if th e  de te n tion  con tin u e d be yon d  th e  tim e  

n e e de d to  com ple te  th e  traffic  in ve stigation , su ffic ie n t re ason able  

su spic ion  w as  appare n t du rin g  th e  cou rse  of in ve stigatin g  th e  traffic  

s top th at oth e r crim in al activ ity  w as  occu rrin g  to  w arran t fu rth e r 

de te n tion  of De fe n dan t an d h ave  h is  car sn iffe d  by  a  dru g dog. 

Defendan t  does not  contend tha t  the a r r est ing officer  lacked probable 

cause for  the in it ia l t ra ffic stop.  Instead, h is a rgument  focuses on  the length  

of the in it ia l t r a ffic stop, wh ich  he descr ibes as a  ―prolonged deten t ion‖ in  

which  the t rooper  lacked reasonable suspicion  to believe any cr imina l act ivity 

beyond the t ra ffic offense it self was occurr ing.  Defendant ‘s a rgument , 

however , confla tes two dist inct  pr inciples of Four th  Amendment  law 

applicable to t ra ffic stops.  The fir st  pr inciple , on  which  Defendant  relies, 
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provides tha t  a  motor ist ‘s Four th  Amendment  r igh ts a r e viola ted when an  

officer  does not  have reasonable suspicion  to suspect  any cr imina l act ivity 

beyond the t ra ffic offense it self, bu t  then  unduly prolongs the t ra ffic stop 

beyond the t ime needed to complete the t ra ffic invest iga t ion  in  an  effor t  to 

develop r easonable suspicion .  This pr inciple does not  apply in  Defendant ‘s 

case because more than  enough reasonable suspicion  was developed dur ing 

the course of invest iga t ing the t ra ffic stop to believe t ha t  cr imina l act ivity 

was occur r ing beyond the t ra ffic offense it self.  Because the facts giving r ise 

to th is reasonable suspicion  were developed while Defendant  was lawfully 

deta ined for  the t ra ffic offense, no viola t ion  of Defendan t ‘s Four th  

Amendment  r igh ts occur red when the officer  cont inued the deten t ion  to 

invest iga te the other  cr imina l act ivity by quest ion ing Defendant  and h is 

passenger  and by summoning a  drug dog. 

A.  Th e  re cord re gardin g th e  tra ffic  s top. 

Defendant  filed a  boiler -pla te mot ion  to suppress evidence, (L.F . 24-25), 

and in  suggest ions accompanying the mot ion  he a rgued tha t  h is Four th  

Amendment  r igh ts were viola ted by h is ―prolonged deten t ion  withou t  

reasonable suspicion  of cr imina l act ivity‖ tha t  exceeded ―the t ime reasonably 

required to complete a  t icket .‖  (L.F . 29-30).  The records from the mot ion -to-
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suppress hear ing and t r ia l showed the following facts per ta in ing to the t ra ffic 

stop tha t  led to the search  of Defendant ‘s vehicle:  

At  10:53 a .m. on  Tuesday, November  25, 2003, a  Missour i H ighway 

Pa t rol t rooper  saw Defendant ‘s car , a  2004 Grand Marquis with  Californ ia  

pla tes, following a  t ractor -t ra iler  too closely (less than  40 feet  for  over  one-

ha lf mile) on  eastbound I-70 near  Concordia .  (Tr . 7-11, 409-14, 430-31; 

Sta te‘s Ex. 33).  After  the t rooper  pu lled in  behind Defendan t ‘s vehicle, 

Defendant , who had been  dr iving 65 m.p.h ., t apped h is brakes —though he 

didn‘t  need to—and slowed h is car  to 55 m.p.h ., well below the speed limit .  

(Tr . 13-14, 16, 411; Sta te‘s Ex. 33).  In  t he t rooper ‘s  exper ience, people who 

dr ive well below the speed limit  a r e seeking to avoid contact  with  law 

enforcement .  (Tr . 14-15).  The t rooper  act iva ted h is emergency ligh t s and 

pulled Defendant  over  for  following too closely.  (Tr . 101, 414; Sta te‘s Ex. 33). 

At  10:54 a .m., the t rooper  approached the car  and observed gift  bags 

and newly-purchased items in  the back sea t , bu t  saw no luggage or  other  

t raveling mater ia ls.  (Tr . 16, 417; Sta te‘s Ex. 33).  The t rooper  determined 

tha t  Defendan t  was dr iving a  ren ta l ca r  an d told Defendant , who produced a  

Washington , D.C. dr iver ‘s license, he was being stopped for  following too 

closely.  (Tr . 418).  Defendant  was asked to sit  in  the pa t rol car , while h is 

passenger , Or is But ler , rema ined in  the vehicle.  (Tr . 19-20, 25, 418, 422-23; 

Sta te‘s Ex. 33).  While the t rooper  en tered informat ion  in to h is computer  and 
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ran  checks on  Defendant ‘s license, he engaged in  conver sa t ion  with  

Defendant .
3
  (Tr . 20, 421; Sta te‘s Ex. 33).  The computer  check was delayed by 

quest ions regarding Defendant ‘s fu ll name, h is socia l secur ity number , and 

the format  of h is ou t -of-sta te dr iver ‘s license.  (Tr . 421; Sta te‘s Ex. 33). 

Defendant  sa id tha t  he was return ing from Nevada  to h is home in  

Washington , D.C.  (Tr . 22, 420; Sta te‘s Ex. 33).  He a lso sa id tha t  he and h is 

passenger  had bought  one-way a ir fa re and flown from Wash ington , D.C. to 

                                         
3
 The t rooper  test ified tha t  in forma t ion  must  be en tered in to the computer  

even  if on ly a  warn ing is issued because a ll warn ings were computer  

genera ted.  (Tr . 20).  This required informat ion  included the officer ‘s t roop 

and numbered zone, badge number , the da te and t ime, the  in tersta te, the 

county code, the dr iver  or  passenger ‘s fu ll name and da te of bir th , whether  

the contact  involves a  t ra ffic stop, t he ca r ‘s regist r a t ion , and the warn ing 

ca tegory or  whether  a  summons was issued.  (Tr . 20-21).  Racia l profiling 

da ta  must  a lso be en tered in to the computer  for  each  stop.  (Tr . 20-21).  S ee 

§ 590.650.2, RSMo Cum. Supp. 2009 (deta iling the ten  ca tegor ies of 

in format ion  tha t  must  be recorded every t ime an  officer  stops a  motor  

vehicle).  In  fact , the t rooper  had not  fin ished en ter ing th is in format ion  for  

Defendant ‘s t r a ffic stop unt il a fter  Defendant  and h is passenger  were 

ar rested for  possessing 10 ga llons of PCP.  (Tr . 100-01). 
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Las Vegas on  the previous Sa turday (November  22) for  a  one-day gambling 

t r ip.  (Tr . 23-25, 27-29, 419-20, 422, 540; Sta te‘s Ex. 33).  Defendant  sa id tha t  

they had not  brough t  any luggage and had decided to ren t  a  car  and dr ive 

back home aft er  losing money.  (Tr . 23, 25-26, 29-30, 47, 422, 466; Sta te‘s Ex. 

33).  Defendan t  a lso expla ined tha t  they had stayed in  cheaper  hotels away 

from the places where they gambled.  (Tr . 28; Sta te‘s Ex. 33).  In  many 

instances, the t rooper  had to repea t  h is quest ions to get  a  response.  (Tr . 28; 

Sta te‘s Ex. 33). 

At  11:07 a .m. (th ir t een  minutes a ft er  the in it ia l stop) the t rooper  left  

Defendant  in  the pa t rol car  and went  to Defendant ‘s car  t o r et r ieve the ren ta l 

agreement  and to speak with  Defendant ‘s passenger   (Tr . 31-32, 424; Sta te‘s 

Ex. 33).  The passenger , who had a  Maryland dr iver ‘s license, told the t rooper  

tha t  he and Defendant  had left  for  Las Vegas on  Fr iday (November  21)—t he 

day before Defendant  sa id they had left .  (Tr . 31-32, 34, 431; Sta te‘s Ex. 33).  

He confirmed tha t  t hey had not  brought  any luggage.  (Tr . 31-32, 47; Sta te‘s 

Ex. 33).  The passenger ‘s story differed from Defendant ‘s on  the reason  why 

they ren ted the car .  (Tr . 32, 90-91).  Defendant  had sa id they did not  have 

money to fly, bu t  the passenger  sa id tha t  they had got  ―hung up‖ in  Las 

Vegas and ren ted the car  to see the coun t ry.  (Tr . 32, 48). 

The t rooper  returned to h is pa t rol car  and as he began  checking the 

passenger ‘s in forma t ion , he asked Defendant  whether  h is passenger  had ever  
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been  a r r ested.  (Sta te‘s Ex. 33).  Defendant  sa id tha t  he had not  been  

a r rested in  the past  four  or  five year s.  (Tr . 29, 423-24; Sta te‘s Ex. 33).  While 

the t rooper  ran  a  records check on  the passenger , Defendan t  began  asking 

why he had been  stopped.  (Tr . 38; Sta te‘s Ex. 33).  Defendan t  became more 

a rgumenta t ive and made la rge hand gestures while he ta lked.  (Sta te‘s Ex. 

33).  Defendan t  denied tha t  he or  h is passenger  had anyth ing illega l  in  the 

car .  (Tr . 39-40; Sta te‘s Ex. 33).  A records check on  the passenger  revea led 

severa l drug-rela ted a r rest s.  (Tr . 36, 48-49, 571).   

The ren ta l agreement  showed tha t  Defendant  had ren ted the vehicle a t  

McCarron  In terna t iona l Airpor t  in  Las Vegas on  Fr iday, November  21—the 

day before Defendant  sa id he had left  on  h is t r ip —and tha t  it  was to be 

returned to Ronald Reagan  Washington  Nat iona l Airpor t  on  Monday, 

November  24—the day before the t ra ffic stop.
4
  (Tr . 444-45, 517, 521; Sta te‘s 

Ex. 23).  The est ima ted charges for  the r en ta l were $397.74, bu t  Defendant ‘s 

                                         
4
 On the ―Date/Time Out /Loca t ion‖ box on  the form it  shows the a irpor t  code 

LAS, wh ich  is for  McCarron  In terna t iona l in  Las Vegas.  (Sta te‘s Ex. 23).  

The ―Da te Due/Loca t ion‖ box shows the a irpor t  code DCA, which  is for  

Reagan Nat iona l in  Washington , D.C.  (Sta te‘s Ex. 33).  The t rooper  t est ified 

without  object ion  tha t  the ca r  was ren ted by Defendan t  in  Las Vegas and the 

vehicle was to be returned a t  a  ―D.C. Airpor t .‖  (Tr . 444 -45). 
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credit  ca rd had been  charged $477.  (445-46; Sta te‘s Ex. 23).  The ren ta l 

agreement  showed Defendant ‘s passenger  (Or is But ler ) a s an  addit iona l 

dr iver .  (Tr . 444-45; Sta te‘s Ex. 23). 

The t rooper , a  th ir teen -year  pa t rol veteran  and fu ll-t ime cr imina l-

in terdict ion  officer  since 1998, supervised the drug-in terdict ion  unit  for  h is 

a rea  and had made more than  1000 drug-in terdict ion  a r rest s.  (Tr . 6, 385-

86,397).  He had a lso received over  200 hours of specia l t ra in ing on  drug 

in terdict ion  and t ra ined other  officer s in  the a rea  of drug in t erdict ion .  (Tr .  6, 

386, 399).  He had studied drug-t ra fficking pa t t erns and knew tha t  I -70 was 

used as a  drug cor r idor  for  moving illega l drugs from drug-source st a tes in  

the west , including Californ ia , to the east  and tha t  most  sign ificant  drug 

seizures occur  on  eastbound I-70.  (Tr . 6-7, 387-89, 391-92).   

The genera l t rend had been  for  drug t ra ffickers to use r en ted vehicles, 

especia lly luxury ca rs, to t ranspor t  drugs to avoid the for feiture of their  

persona l vehicles.  (Tr . 389-90, 422).  The t rooper  test ified tha t  the 

character ist ics of th is t ra ffic stop were simila r  to other  stops tha t  had led to 

drug seizures.  (Tr .7).  F lying to a  dest ina t ion  by one-way a ir fa re and 

return ing home by another  method, especia lly a  one-way car  ren ta l, is 

indica t ive of cr imina l act ivity.  (Tr . 33, 45-46, 448-49).  Same-sex vehicle 

occupants t raveling together  can  be suspicious.  (Tr . 69, 561, 604-05).  Also, 

t raveling without  luggage is suspicious and a  ―la rge‖ indica tor  in  drug-
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in terdict ion  cases.  (Tr . 47, 88, 422, 568-69).  Suspicion  is a lso a roused when  

the dr iver  and passenger  tell inconsisten t  stor ies about  t ravel plans.  (Tr .  33, 

48, 90-91).  In  drug-in terdict ion  cases it  is comm on for  t ra ffic offender s to 

repea tedly ask why they a re being stopped despit e having a lready been  told.  

(Tr . 433).  

With  h is suspicions now aroused, a t  11:13 a .m. (n ineteen  minutes a fter  

the in it ia l t ra ffic stop) the t rooper  a sked Defendant  for  permission  to search  

the car .  (Tr . 36-37; Sta te‘s Ex. 33).  Defendant ‘s demeanor  changed and he 

became argumenta t ive.  (Tr . 33-37, 49; Sta te‘s Ex. 33).  At  fir st , Defendant  

objected to a  search  and suggested tha t  a  warran t  be obta ined.  (Sta te‘s Ex. 

33).  Aft er  the t rooper  sa id tha t  he would just  ca ll a  drug dog to sn iff the ca r , 

Defendant  told h im tha t  he should just  do what  he needed to do.  (Sta te‘s Ex. 

33).  Defendan t  repea tedly obst ruct ed the t rooper ‘s effor t s to summon the 

drug dog by con t inuously in t er rupt ing h im as he a t tempted to use the radio.  

(Tr . 50-52, 439-40; Sta te‘s Ex. 33).  Defendant  then  ment ioned for  the fir st  

t ime tha t  he needed leave because h is mother  was sick.  (Tr . 438; Sta te‘s Ex. 

33).  At  11:19 a .m., t he t rooper  was fina lly able to radio th e canine un it .  

(Sta te‘s Ex. 33). 

While they waited for  the canine unit  to a r r ive, t he t rooper  expla ined to 

Defendant  why he wanted to search  the car .  (Sta te‘s Ex. 33).  After  he 

ment ioned the inconsistency between Defendant ‘s and h is passenger ‘s stor ies,  
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Defendant  sa id ―cor rect ion‖ and told the t rooper  tha t  he and h is passenger  

had flown to Las Vegas on  F r iday.  (Sta te‘s Ex. 33). 

At  11:38 a .m., n ineteen  minu tes a fter  being ca lled and for ty-four  

minutes a fter  t he in it ia l t ra ffic stop, the drug dog a r r ived.  (Tr .  60, 344; 

Sta te‘s Ex. 33).  After  the dog a ler ted on  the rear  of the vehicle, Defendant  

remarked tha t  he did not  have a  problem with  the t roopers going through the 

vehicle because he did not  have anyth ing in  it , except  for  some pictures he 

had bough t .  (Sta te‘s Ex. 33).  The t rooper  searched the t runk and found the 

su itcase conta in ing the PCP.  (Tr . 60-61, 355, 465, 467, 476, 480). 

The t r ia l cour t  over ru led Defendant ‘s mot ion  to suppress, (L.F . 20), and 

before the fir st  witness test ified a t  t r ia l, Defendant  renewed h is object ion  

tha t  Defendan t ‘s deten t ion  and a ll tha t  followed was ―illega l,‖ (Tr . 322).  

B.  Stan dard of re vie w . 

This Cour t  reviews a  t r ia l cour t ‘s ru ling on  a  mot ion  to suppress in  the 

ligh t  most  favorable to the ru lin g and defers to the t r ia l cour t ‘s 

determina t ions of cr edibility.  S tate v. S chroeder, 330 S.W.3d 468, 472 (Mo. 

banc 2011).  The facts and any reason able inferences from them are to be 

sta ted most  favorably to the order  cha llenged on  appea l.  S tate v. 

B lankenship , 830 S.W.2d 1, 14 (Mo. banc 1992).  ―Evidence and inferences 

cont ra ry to the order  a re to be disr egarded.‖  S tate v. Hutch inson , 796 S.W.2d 
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100, 104 (Mo. App. S.D. 1990).  ―The inquiry is limited to whether  the 

decision  is suppor ted by substan t ia l evidence, and it  will be reversed only if 

clear ly er roneous.‖  S tate v. Oliver, 293 S.W.3d 437, 442 (Mo. banc 2009).  In  

making th is determina t ion , a  reviewing cour t  ―will consider  evidence 

presented a t  a  pre-t r ia l hear ing as well as any addit iona l evidence presented 

a t  t r ia l.‖  Id .  Determining ―[w]hether  conduct  viola tes the Four th  

Amendment  is an  issue of law tha t  th is Cour t  reviews de novo,‖  S chroeder, 

330 S.W.3d a t  472. 

C.  Th e  Fou rth  Am e n dm e n t pe rm its  police  to  de ta in  a  pe rson  to  

in ve stiga te  a  re ason able  su spic ion  th at crim in al activ ity  m ay be  

occu rrin g . 

1.  Th e  law  re gard in g in ve s tigatory  “Ter ry” s tops . 

―The Four th  Amendment  prohibit s ‗u nreasonable searches and 

seizures‘ by the Government , and it s protect ions extend to br ief invest iga tory 

stops of persons or  vehicles tha t  fa ll shor t  of t radit iona l a r rest .‖  United  

S tates v. Arvizu , 534 U.S. 266, 273 (2002).    In  T erry v. Ohio, 392 U.S. 1 

(1968), t he Cour t  ―established the legit imacy of an  invest iga tory stop ‗in  

situa t ions where [the police] may lack probable cause for  an  a r rest .‘‖  Arizona 

v. J ohnson , 129 S. Ct . 781, 786 (2009) (quot ing T erry, 392 U.S. a t  24) 

(a ltera t ion  in  or igina l).  ―Because the ba lance between the public in t erest  and 



45 

 

the individua l‘s r igh t  to persona l secur ity  . . . t ilt s in  favor  of a  standard less 

than  probable cause in  such  cases, the Four th  Amendment  is sa t isfied if the 

officer ‘s act ion  is suppor ted by reasonable suspicion  to believe tha t  cr imina l 

act ivity ‗may be a foot [.]‘‖  Arvizu , 534 U.S. a t  273 (in t ern a l quota t ion  marks 

and cita t ions omit ted).  S ee also United  S tates v. Cortez , 449 U.S. 411, 417 

(1981) (―An invest iga tory stop must  be just ified by some object ive 

manifest a t ion  tha t  t he person  stopped is, or  is about  to be, engaged in  

cr imina l act ivity‖).   

Consequent ly, ―a  police officer  may make an  invest iga tory stop of a  

person , in  the absence of probable cause, when the officer  has a  reasonable 

suspicion  tha t  the person  is engaged in  cr imina l act ivity.‖  Hawkins, 137 

S.W.3d 549, 557 (Mo. App. W.D. 2004).  ―For  such  a  stop to be permissible 

under  the Four th  Amendment , it  m ust  be based on  reasonable suspicion  

suppor ted by a r t icu lable fact s tha t  the person  stopped is engaged in  cr imina l 

act ivity.‖  Id . (in terna l quota t ion  marks omit ted). 

In  making ―reasonable-suspicion  determina t ions,‖ reviewing cour t s 

―must  look a t  the ‗tota lity of circumstances‘ of each  case to see whether  the 

deta in ing officer  has a  ‗par t icu la r ized and object ive basis‘ for  suspect ing lega l 

wrongdoing.‖  Arvizu , 534 U.S. a t  273 (quot ing Cortez , 449 U.S. a t  417-18).  

―This process a llows officers to draw on  their  own exper ience and specia lized 

t ra in ing to make inferences from and deduct ions about  the cumula t ive 
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in format ion  ava ilable to them tha t  ‗migh t  well elude an  unt r a ined per son .‘‖ 

Id . (quot ing Cortez, 449 U.S. a t  418).  ―Although an  officer ‘s reliance on  a  

mere ‗hunch‘ is insu fficien t  to just ify a  stop, the likelihood of cr imina l act ivity 

need not  r ise to the level required for  probable cause, and it  fa lls considerably 

shor t  of sa t isfying a  preponder ance of the evidence standard[.]‖  Id . a t  274 

(in terna l cita t ion  omit ted). 

While ―the concept  of reasonable suspicion  is somewha t  abst ract ,‖ the 

United Sta tes Supreme Cour t  has ―delibera tely avoided reducing it  t o ‗a  nea t  

set  of lega l ru les.‘‖  Arvizu , 534 U.S. a t  274 (quot ing Illinois v. Gates , 462 U.S. 

213, 232 (1983)).  Even  if each  of the ser ies of act s relied on  by police in  

forming r easonable suspicion  a re ―perhaps innocent  in  it self,‖ they can  be 

viewed together  to form reasonable suspicion  to warran t  fu r ther  

invest iga t ion .  Id . (quot ing T erry v. Ohio, 392 U.S. a t  22).  ―A determina t ion  

tha t  reasonable suspicion  exist s, however , need not  ru le out  the possibility of 

innocent  conduct .‖  Id . a t  277.  S ee also United  S tates v. S okolow , 490 U.S. 1, 

9 (1989) (holding tha t  while ―[a ]ny one of [the] factors‖ establish ing 

reasonable suspicion  may ―not  by it self [be] proof of any illega l conduct  and‖ 

may be ―quite consisten t  with  innocent  t ravel,‖ they can  ―amount  to 

reasonable suspicion‖ when ―taken  together‖).  

The United Sta tes Supreme Cour t  has expressly r ejected the adopt ion  

of any ―hard-and-fast  t ime limit  for  a  permissible T erry stop.‖  United  S tates 
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v. S harpe, 470 U.S. 675, 686 (1985).  ―Much as a  ‗br igh t  line‘ ru le wou ld be 

desirable, in  eva lua t ing whether  an  invest iga t ive deten t ion  is unreasonable, 

common sense and ordinary human  exper ience must  govern  over  r igid 

cr iter ia .‖  Id . a t  685.  In  United  S tates v. Place, 464 U.S. 696 (1985), the Cour t  

―quest ion[ed] the wisdom of a  r igid t ime limita t ion‖ because ―[s]uch  a  limit  

would undermine the equa lly impor tan t  need to a llow author it ies to gradua te 

their  responses to the demands of any par t icu la r  situa t ion .‖  Id . a t  709 n .10.  

Instead, in  ―assessing whether  a  deten t ion  is too long in  du ra t ion  to be 

just ified as an  invest iga t ive stop,‖ cour t s ―examine whether  the police 

diligent ly pursued a  means of invest iga t ion  tha t  was likely to confirm or  

dispel their  suspicions quickly, dur ing which  t ime it  was necessary to deta in  

the defendant .‖  S harpe, 470 U.S. a t  686.  ―A cour t  making th is assessmen t  

should t ake ca re to consider  whether  the police a re act ing in  a  swift ly 

developing situa t ion , and in  such  cases the cour t  should not  indulge in  

unrea list ic second-guessing.‖  Id .  ―A crea t ive judge engaged in  post  hoc 

eva lua t ion  of police conduct  can  a lmost  a lways imagine some a lterna t ive 

means by which  the object ives of the police might  have been  accomplished.‖  

Id . a t  686-87. 
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2.  Fou rth -Am e n dm e n t law  pe rta in in g  to  traffic  s tops . 

―[I]n  a  t r a ffic-stop set t ing, t he fir st  T erry [v. Ohio] condit ion —a  lawful 

invest iga tory stop—is met  whenever  it  is lawful for  police to deta in  an  

automobile and it s occupants pending inquiry in to a  vehicu la r  viola t ion .‖  

Arizona v. J ohnson , 129 S. Ct . a t  784.  After  a  motor ist  has been  lawfully 

deta ined for  a  t ra ffic viola t ion , the police may order  the dr iver  and any 

passengers to get  ou t  of the vehicle without  viola t ing the Four th  Amendment .  

S ee Pennsylvania v. Mim m s , 434 U.S. 106, 111 n .6 (1977) (dr iver ); Maryland 

v. Wilson , 519 U.S. 408, 415 (1997) (passengers).  An officer ‘s ―inquir ies in to 

mat ters unrela ted to the just ifica t ion  for  the t ra ffic stop  . . . do not  conver t  

the encounter  in to someth ing other  than  a  lawful seizure, so long as those 

inquir ies do not  measura bly extend the dura t ion  of the stop.‖  Arizona v. 

J ohnson , 129 S. Ct . a t  788.  S ee also S tate v. Woolfolk , 3 S.W.3d 823, 828 (Mo. 

App. W.D. 1999) (holding tha t  while ―police may deta in  a  per son  for  a  rout ine 

t ra ffic stop,‖ they cannot  indefin itely deta in  the t ra ffic offender ).   ―The 

deten t ion  may only last  for  the t ime n ecessary for  the officer  to conduct  a  

reasonable invest iga t ion  of the t ra ffic viola t ion .‖  Woolfolk , 3 S.W.3d a t  828.  

As long as the deten t ion  is not  unnecessar ily prolonged, police may genera lly 

ask quest ions of the deta ined individua ls even  in  the absence of reasonable 

suspicion  because ―mere police quest ion ing does not  const itu te a  seizure.‖  
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Muehler v. Mena , 544 U.S. a t  101 (quot ing Florida v. Bostick , 501 U.S. a t  

434).   

―A rout ine t ra ffic stop is a  permissible Four th  Amendment  seizur e for  

the t ime necessary to reasonably invest iga te the t ra ffic viola t ion .‖  Graham , 

294 S.W.3d a t  63.  ―Such  invest iga t ion  may include (1) request ing a  dr iver ‘s 

license, r egist r a t ion , and proof of in surance; (2) a sking the dr iver  to sit  in  the 

pa t rol ca r ; (3) quest ion ing the dr iver  about  h is pu rpose and dest ina t ion ; (4) 

running a  computer  check on  the dr iver  and h is vehicle; and (5) issu ing a  

warning or  cita t ion .‖  Id .; see also S tate v. R oss, 254 S.W.3d 267, 273 (Mo. 

App. E .D. 2008) (―A reasonable invest iga t ion  of a  t ra ffic viola t ion  may include 

asking for  the dr iver ‘s license and r egist ra t ion , r equest ing the dr iver  to sit  in  

the pa t rol car , and a sking the dr iver  about  h is dest ina t ion  and purpose.‖).  A 

t ra ffic stop cannot  be considered concluded while the officer  is st ill r unning a  

records check.  S ee S tate v. Watk ins, 73 S.W.3d 881, 883-84 (Mo. App. E .D. 

2002). 

Even  a ft er  the invest iga t ion  of the t ra ffic stop has concluded, an  officer  

is not  required to release the deta ined person  if t ha t  officer  has reasonable 

suspicion  tha t  the person  deta ined is involved in  cr imina l act ivity.   S ee S tate 

v. Waldrup, 331 S.W.3d 668, 674 (Mo. banc 2011) (holding tha t  under  T erry v. 

Ohio, ―officers may deta in  t r aveler s involved  in  a  rout ine t r a ffic stop for  

mat ters un rela ted to the t ra ffic viola t ion  if they have r easonable and 



50 

 

a r t icu lable grounds for  suspicion  of illega l act ivity‖) (in terna l quota t ion  

marks omit ted); S tate v. Graham , 294 S.W.3d 61, 63 (Mo. App. S.D. 2009); see 

also Woods, 284 S.W.3d a t  635; Woolfolk , 3 S.W.3d a t  828-29 (not ing tha t  

once the t ra ffic-stop invest iga t ion  has been  completed, ―the officer  must  a llow 

the dr iver  to proceed withou t  fur ther  quest ion ing unless ‗specific, a r t icu lable 

facts crea te an  object ively reasonable suspicion  tha t  t he individua l is involved 

in  cr imina l act ivity‘‖); United  S tates v. Lyons, 486 F .3d 367, 371 (8
th

 Cir . 2007) 

(holding tha t  ―[i]f, dur ing a  t ra ffic stop, an  officer  develops a  reasonable, 

a r t icu lable suspicion  tha t  a  vehicle is car rying cont raband, he has 

‗just ifica t ion  for  a  grea ter  in t rusion  unr ela ted to the t r a ffic offense.‘‖); United  

S tates v. Allegree, 175 F .3d 648, 650 (8
th

 Cir . 1999) (holding tha t  if ―an  

officer ‘s suspicions a re a roused in  the course of‖ invest iga t ing a  t ra ffic stop , 

―the officer  is en t it led to expand the scope of the stop to ask quest ions 

unrela ted to the or igina l t ra ffic offense‖). 

D.  De fe n dan t’s  de te n tion  did  n ot v io late  th e  Fou rth  Am e n dm e n t.  

Defendant ‘s a rgument  mistakenly focuses on  whether  h is deten t ion  

was prolonged beyond what  was necessary to invest iga te the t ra ffic offense.  

Although  Defendant  was in it ia lly deta ined for  the t ra ffic offense of following 

too closely, reasonable suspicion  developed dur ing the cour se of the t rooper ‘s 

invest iga t ion  of the t ra ffic offense to suspect  tha t  Defendant  was engaged in  
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other  cr imina l act ivity; namely, the t ra fficking of illega l drugs.  This 

reasonable suspicion  warran ted the t rooper ‘s fur ther  deten t ion  of Defendant  

so tha t  he could invest iga te th is suspicion  by quest ion ing Defendant  and 

summoning a  drug dog to sn iff Defendant ‘s vehicle.  The t ime elapsed from 

the in it ia l t ra ffic stop unt il t he drug dog a ler ted on  Defendant ‘s vehicle (50 

minutes) was not  unreasonable under  the circumstances of th is case and did 

not  conver t  an  otherwise lawful seizure to invest iga te the t r a ffic offense and 

possible drug t r a fficking in to an  unconst itu t iona lly prolonged deten t ion .  

The informat ion  forming the basis for  the t rooper ‘s reasonable 

suspicion  tha t  Defendant  was engaged in  cr imina l act ivity beyond the t ra ffic 

offense it self, possibly drug t r a fficking, was developed even  before the t rooper  

had completed h is invest iga t ion  of the t ra ffic offense.  The t rooper  was st ill 

en ter ing informat ion  in to the computer  and complet ing a  records check on  

Defendant  when he left  h is pa t rol car  to ret r ieve the ren ta l agreement  from 

Defendant ‘s glove box.  This occur red only 13 minutes a fter  Defendant  had 

been  stopped.  Ret r ieva l of the ren ta l agreement  to insu re tha t  the vehicle 

was proper ly ren ted to Defendan t  was a  legit imate pa r t  of t he t ra ffic 

invest iga t ion .  The t rooper ‘s en ter ing of in format ion  concern ing Defendant ‘s 

passenger  and per forming a  r ecords check on  h im shou ld a lso be considered 

par t  of the t ra ffic invest iga t ion .  And th is occur red immedia tely a fter  the 

t rooper  returned to h is pa t rol car  a fter  r et r ieving the ren ta l agreement .  
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When the t rooper  asked Defendant  for  consent  to search  the vehicle, which  

occurred only 19 minutes a ft er  the in it ia l stop, Defendant  had been , and 

remained, lawfully deta ined as pa r t  of t he invest iga t ion  of the t ra ffic offense.   

Even  if t he 19-minu te deten t ion  to invest iga te the t ra ffic stop was 

―unduly prolonged ,‖ the record shows tha t  from the beginning of the t ra ffic 

stop and throughout  it s dura t ion  there was revea led a  ser ies of numerous 

specific, a r t icu lable facts tha t  provided the t rooper  with  reasonable suspicion  

to believe tha t  Defendant  was involved in  cr imina l act ivity.  This just ified 

Defendant ‘s fur ther  deten t ion  so tha t  those suspicions could be invest iga ted.  

The facts and circumstances tha t  just ified Defendant ‘s cont inued 

deten t ion  to invest iga te the suspicion  of cr imina l act ivity beyond the t ra ffic 

offense included:   

 Defendant ‘s tapping h is brakes without  reason  and dr iving well 

below the speed limit   

 Defenda nt ‘s dr iving a  luxury ren ta l car  with  two same-sex 

occupants  

 The ren ta l ca r  was r egistered in  Ca liforn ia , a  drug-source sta te 

 Defendant  was t raveling eastbound on  I-70, a  known drug 

cor r idor   
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 Defendant  and h is passenger  told inconsisten t  stor ies about  when  

they a r r ived in  Las Vegas and the reason s behind the one-way 

car  ren ta l  

 Travel a r rangement s tha t  included a  one-way fligh t  to Las Vegas 

and return  to Washin gton  D.C. by one-way car  ren ta l  

 Defendant ‘s cla im tha t  he and h is passenger  flew out  to Las 

Vegas to gamble for  one day was inconsisten t  with  h is cla im of 

staying in  cheap hotels   

 Traveling for  mult iple days, including dr iving across the count ry, 

without  luggage  

 The ren ta l agreement  showing both  tha t  the car  was r en ted the 

day before Defendant  sa id he a r r ived in  Las Vegas and tha t  the 

car  was overdue to be returned in  Washington , D.C.  

 The ren ta l of t he ca r  apparent ly taking place as soon  as 

Defendant  a r r ived in  Las Vegas, which  was inconsisten t  with  h is 

cla im tha t  the decision  to ren t  a  car  and dr ive back, ra ther  than  

fly, occur red a ft er  he suffered gambling losses  

 A records check on  Defendant ‘s passenger  revea led mult iple 

drug-rela ted a r r est s   
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 The nervousness and belligerence shown by Defendan t  dur ing 

the stop.   

Taken  together  these circumstances provided reasonable suspicion  for  the 

t rooper  to deta in  Defendant  apar t  from the invest iga t ion  of the t ra ffic offense.  

Reasonable suspicion  st ill existed even  though some of these circumstances 

considered a lone could be innocent ly expla ined. 

Here, reasonable suspicion  tha t  cr imina l act ivity was occurr ing beyond 

the t ra ffic offense it self was being developed a t  each  tu rn  dur ing the t ra ffic 

stop.  The t rooper  a sked for  consent  to search  with in  19 minutes of the in it ia l 

deten t ion .  The fact s and circumstances const itu t ing reasonable suspicion  

tha t  other  cr imina l act ivity was occurr ing were r evea led to the t rooper  while 

he was st ill invest iga t ing the t ra ffic stop, which  included h is collect ing and 

recording requir ed informat ion , running checks on  Defendant  and h is 

passenger , and ret r ieving the ren ta l agreement .   

Nineteen  minu tes a fter  the in it ia l stop, which  occurred on  a  rura l 

sect ion  of I-70 in  Livingston  County, the t rooper  asked Defendant  for  consent  

to search  the vehicle, which  Defendant  refused.  Another  6 minutes elapsed 

before the actua l request  cou ld be made because Defendant  insisted tha t  he 

be given  an  explana t ion  why the t rooper  wanted to sea rch  the car  and was 

belligerent  and obst ruct ing to the poin t  of in ter fer ing with  the t rooper ‘s 
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ability to use t he radio to ca ll the drug dog.  (Sta te‘s Ex. 33).  The dog a r r ived 

19 minu tes a ft er  being ca lled and, a fter  being a llowed to run  a round and 

acclimate h imself to the cold weather  a fter  the long r ide in  the pa t rol car , 

a ler ted on  Defendan t ‘s vehicle w ith in  6 minutes a fter  a r r iva l.  (Sta t e‘s Ex. 

33).   

The tota l t ime from the in it ia l t ra ffic stop unt il t he drug dog a r r ived 

was 44 minutes , and the drug dog a ler t ed on  Defendan t ‘s vehicle 6 minutes 

la ter  for  a  tota l t ime of deten t ion  of 50 minutes, which  included  t ravel t ime 

for  the drug dog to a r r ive.  Consider ing the facts and circumstances peculia r  

to th is case, the dura t ion  of Defendant ‘s deten t ion  to invest iga te the t ra ffic 

offense and the reasonable suspicion  to believe other  cr imina l act ivity, 

possibly drug t r a fficking, were occurr ing was not  const itu t iona lly sign ificant  

under  the Four th  Amendment  and cer t a in ly did not  r ise to the level of an  

unconst itu t iona lly prolonged deten t ion  in  ligh t  of the ―substan t ia l indica tors 

of drug act ivity.‖  Woods, 284 S.W.3d a t  637-38 (collect ing cases on  the 

dura t ion  of t ra ffic stops and wait  for  can ine unit s tha t  were held not  to be 

unreasonable).
5
  United  S tates v. Mayo, 394 F .3d 1271, 1274 (9

th
 Cir . 2005) 

                                         
5
 The cases cited by the cour t  in  Woods included:  ―S tate v. Logan , 914 S.W.2d 

806, 809 (Mo. App. 1995) (finding length  of deten t ion  r easonable where 

canine unit  a r r ived th ir ty-two minutes a fter  being summoned); . . . United  



56 

 

                                                                                                                                   

S tates v. Payne, 534 F .3d 948, 951–52 (8th  Cir . 2008) (finding a  t ra ffic stop of 

th ir ty-n ine minutes reasonable wh ere the deta in ing officer  did not  exceed the 

proper  scope of the t ra ffic stop and conducted each  step of the invest iga t ion  

without  undue delay); Lyons, 486 F .3d a t  372–73 (finding a  twent y-five 

minute wait  for  a  canine unit  and a  th ir ty-one minute tota l deten t ion  

reasonable where there was no evidence the officer s were dila tory in  their  

invest iga t ion  or  tha t  there was any unnecessary delay); United  S tates v. 

Donnelly, 475 F .3d 946, 951, 954 (8th  Cir . 2007) (holding tha t  a  fifty-n ine 

minute deten t ion  to wait  for  a  drug dog was reasonable where the officer  

requested the dog immedia tely a fter  developing reasonable suspicion); United  

S tates v. S anchez , 417 F .3d 971, 975 (8th  Cir . 2005) (finding a  for ty-five 

minute deten t ion  reasonable where the officers acted diligent ly to minimize 

the deten t ion  per iod); . . . United  S tates v. White, 42 F .3d 457, 460 (8th  Cir . 

1994) (determining tha t  it  was reasonable for  an  officer  to deta in  a  t ruck for  

eighty minutes while await ing the a r r iva l of a  drug dog where the officer  

acted diligent ly to obta in  the dog, and the delay was caused only by the 

remote loca t ion  of the closest  ava ilable dog); United  S tates v. B loom field , 40 

F .3d 910, 917 (8th  Cir . 1994) (finding a  deten t ion  of one hour  reasonable 

where the deta in ing officer  acted diligen t ly to ver ify h is suspicions as qu ickly 

as possible)‖. 
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(holding tha t  a  per iod of deten t ion  of up to 40 minutes ―was permissibly 

extended because new grounds for  suspicion  of cr im ina l act ivity cont inued to 

unfold‖); United  S tates v. Lee, 317 F .3d 26, 31 (1
st
 Cir . 2003) (holding tha t  a  

cont inued deten t ion  was reasonable when ―the passage of t im e brought  with  

it  new knowledge . . . tha t  esca la ted the level of suspicion ‖). 

In  S tate v. Miller, 798 So.2d 947 (La . 2001), the cour t  held tha t  the 53-

minute deten t ion  to invest iga te suspected drug t r a fficking a fter  a  t ra ffic stop 

was not  unreasonable because ―it s dura t ion  reasonably cor rela ted with  the 

esca la t ing level of suspicion  as the officers pursued a  means of invest iga t ion  

likely to confirm or  dispel the t rooper ‘s suspicions without  unnecessary 

delay.‖  Id . a t  950.  In  Miller, t he defendant  was stopped a ft er  a  t rooper  saw 

her  ren ta l ca r  cross over  the fog line on  the h ighway.  Id . a t  948.  The rout ine 

quest ion ing as par t  of the t rooper ‘s invest iga t ion  of the t ra ffic offense ―rapidly 

unfolded in to a  broader  inquiry‖ because of the defendant ‘s ―ext reme 

nervousness‖ and ―shaking a lmost  uncont rollably‖; her  admission  tha t  she 

had taken  severa l caffeine t ablet s so she could dr ive th rough the n ight  to 

At lan ta  from Houston  notwithstanding the fact  t ha t  her  employer  had 

purchased a  round-t r ip plane t icket  to fly between these two cit ies on  a  

business t r ip; and the discovery tha t  the pr incipa l dr iver  listed on  the ren ta l 

agreement , whom the defendant  descr ibed as her  ―cousin ,‖ had been  a r rested 

for  possession  of 50 to 2,000 pounds of mar ijuana .‖  Id . a t  948-49.  After  
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respondent  refused consent  to search , t he officer  radioed for  the fir st  

ava ilable drug dog, which  a r r ived approximately ha lf an  hour  la ter .  Id . a t  

949.  The dog a ler ted on  the t runk of the defendant ‘s ca r  and a  subsequen t  

search  revea led a  duffle bag conta in ing a  la rge package of mar ijuana .  Id . 

The 19-minute wait  for  the drug dog was a lso not  unreasonable on  a  

rura l in t ersta te h ighway, and many cour t s have held tha t  delays in  the 

a r r iva l of the drug dog tha t  were much longer  than  what  occur red in  th is ca se 

did not  r esu lt  in  an  unconst itu t iona lly prolonged deten t ion .  United  S tates v. 

Orsolin i, 300 F .3d 724 (6
th
 Cir . 2002) (35 minutes); United  S tates v. Hardy , 

855 F .2d 753 (11
th
 Cir . 1988) (37 minutes); S tate v. Aderhold t , 545 N.W.2d 

559, 564 (Iowa 1996) (50 minutes). 

In  addit ion , the record suggests tha t  the t rooper  might  have asked for  

consent  to search  sooner  than  19 minutes a fter  t he in it ia l t r a ffic stop if not  

for  the delay in  the invest iga t ion  caused by Defendant ‘s fa ilu re to answer  

some quest ions without  the officer  having to repea t  them, the difficu lt ies the 

t rooper  had in  running a  computer  check based on  discrepancies in  

Defendant ‘s dr iver ‘s license informat ion , Defendant ‘s evasive, belligeren t  

a t t itude—especia lly a fter  the t rooper  asked for  consent  to search , and the 

inconsist en t  stor ies Defendant  and h is passenger  told the t rooper .  S ee 

United  S tates v. S im m ons, 172 F .3d 775 (11 Cir . 1999) (ext ra  t ime consumed 

by warran t  check just ified by confusion  regarding the defendant ‘s 
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in format ion); Cady v. S heahan , 467 F .3d 1057 (7
th
 Cir . 2006) (delay 

a t t r ibu table to the defendant ‘s evasive act ions); United  S tates v. McCarthy , 

77 F .3d 522 (1
st
 Cir . 1996) (delay a t t r ibu table to the defendant ‘s evasive and 

defian t  answers); Hardy, 855 F .2d a t  753 (delay a t t r ibu table to inconsisten t  

stor ies given  by suspects). 

Defendant  suggests tha t  the t rooper ‘s quest ions  to Defendant , which  he 

descr ibes as a  ―fish ing expedit ion ,‖ crea ted an  unlawfu l deten t ion  because 

they were not  ―germane to the t ra ffic stop .‖  App. Br . 40-41.  But  the United 

Sta tes Supreme Cour t  has ―held repea tedly tha t  mere police quest ion ing does 

not  const itu te a  seizure.‖  Muehler v. Mena , 544 U.S. 93, 101 (2005) (quot ing 

Florida v. Bostick , 501 U.S. 429, 434 (1991)).  In  Muehler, the cour t  held tha t  

the quest ion ing of a  person  deta ined dur ing the execut ion  of a  search  warran t  

about  tha t  per son‘s immigra t ion  st a tus—a  mat ter  unrela ted to the search —

did not  const itu te a  ―seizure‖ under  the Four th  Amendment  and tha t  police 

―did not  need r easonable suspicion‖ to ask such  quest ions.  Id . a t  100-01.  S ee 

also J ohnson , 129 S. Ct . a t  788 (―An officer ‘s inqu ir ies in to mat ters un rela ted 

to the just ifica t ion  for  the t r a ffic stop, t h is Cour t  has made pla in , do not  

conver t  t he encounter  in to someth ing other  than  a  lawful seizure, so long a s 

those inquir ies do not  measurably extend the dura t ion  of the stop.‖). 

In  S tate v. Cox, 248 S.W.3d 1 (Mo. App. W.D. 2008), t he defendant  

cla imed tha t  an  officer ‘s quest ions abou t  whether  there was a lcohol or  drugs 
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in  the ca r  exceeded the scope of a  t ra ffic stop for  too darkly t in ted windows.  

The cour t  noted, however , tha t  it  was a  ―well-est ablished pr inciple of law‖ 

tha t  a  ―law enforcement  officia l may, a t  any t ime dur ing a  rout ine t r a ffic 

stop, ask a  cit izen  if he has cont raband on  h is person  or  in  h is  car  and may 

ask for  permission  to search .‖  Id . a t  5.  The cour t  a lso cited with  approva l a  

federa l case holding tha t  quest ions tha t  may detect  cr ime, bu t  which  crea te 

lit t le inconvenience, may be asked consisten t  with  the Four th  Amendment  

without  making an  otherwise va lid deten t ion  unreasonable: 

Quest ions tha t  hold poten t ia l for  detect ing cr ime, yet  cr ea te lit t le or  no 

inconvenience, do not  tu rn  reasonable deten t ion  in to unreasonable 

deten t ion . They do not  signa l or  facilit a te oppressive police tact ics tha t  

may burden  the public—for  a ll suspects (even  the guilty ones) may 

protect  themselves fu lly by declin ing to answer . Nor  do the quest ions 

forcibly invade any pr ivacy in terest  or  ext ract  in format ion  without  the 

suspects‘ consen t . 

Id . a t  5-6 (quot ing United  S tates v. Childs , 277 F .3d 947, 954 (7th  Cir .2002)). 

In  Defendant ‘s case, the t rooper  was not  simply asking quest ions  

unrela ted to the t ra ffic offense on  the chance tha t  reasonable suspicion  might  

be uncovered.  Ra ther , the t rooper  a lready had reasonable suspicion  to 

suspect  cr imina l act ivity beyond the t ra ffic offense and h is quest ions to 

Defendant  were par t  of h is invest iga t ion  in to those reasonable suspicions.   
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Defendant  cites to no case suggest ing tha t  the Four th  Amendment  dicta tes 

how an  officer  conducts an  invest iga t ion , as long as he or  she a t tempts to 

diligent ly and quickly confirm or  dispel the suspicion .  In  th is case, t he 

t rooper  chose to in ter roga te Defendant , who, by h is answers, could have 

quickly dispelled the t rooper ‘s suspicions.  Instead, Defendant ‘s responses 

prompted addit iona l suspicion  and more inquiry unt il t he t rooper  determined 

tha t  he had enough reasonable suspicion  to request  consent  for  a  search , and 

a fter  tha t  request  was refused, he quickly summoned a  drug dog to sn iff 

Defendant ‘s car .  No Four th  Amendment  viola t ion  occurred under  the facts 

and circumstances per ta in ing to Defendant ‘s case.  

E.  Th e  case s  on  w h ich  De fe n dan t re lie s  are  in appos ite  be cau se  th e  

troope r h ad re ason able  su spic ion  to  de ta in  De fe n dan t be yon d th e  

traffic  o ffe n se  itse lf. 

Defendant  relies on  Illinois v. Caballes , 543 U.S. 405 (2005), for  the 

proposit ion  tha t  a  ―seizure tha t  is just ified solely by the in terest  in  issu ing a  

warn ing t icket  to the dr iver  can  become unlawful if it  is prolonged beyond the 

t ime reasonably required to complete tha t  mission .‖  Id . a t  407 (emphasis 

added).  Although Defendant ‘s in it ia l seizure was just ified by the t ra ffic 

offense he commit ted, h is con t inued deten t ion , a s expla ined above, was 

just ified so the t rooper  could invest iga te h is reasonable suspicion  tha t  
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Defendant  was engaged in  cr imina l act ivity, i.e. drug t ra fficking, beyond th e 

t ra ffic offense it self.  Thus, Caballes is inapposit e and does not  advance 

Defendant ‘s a rgument . 

Defendant ‘s reliance on  both  S tate v. Maginnis, and S tate v. S und , 215 

S.W.3d 719 (Mo. banc 2007), is a lso misplaced because in  neither  Maginnis 

nor  S und  did the officers have reasonable suspicion  to fur ther  deta in  the 

defendan ts, yet  they cont inued to do so beyond the t ime necessary to 

invest iga te the t ra ffic offense.  Here, on  the other  hand, the t rooper  developed 

dur ing the course of the lawful deten t ion  for  the t ra ffic offense  reasonable 

suspicion  to believe Defendant  was engaged in  cr imina l act ivity (drug 

t ra fficking) apa r t  from the t r a ffic offense. 

In  Maginnis, the cour t  held tha t  t he officer  viola ted the defendant ‘s 

Four th  Amendment  r igh ts by fur ther  deta in ing h im for  the sole purpose of 

in ter roga t ing h im on  mat ter s unrela ted to the t r a ffic viola t ion  for  wh ich  he 

had been  stopped.  Maginnis, 150 S.W.3d a t  121.  According to the cour t , even  

with  th is ―substan t ia l in ter roga t ion ,‖ the officer  developed no reasonable 

suspicion  to just ify the deten t ion .  Id . a t  121-22.  The cour t  a lso cr it icized the 

officer  for  not  running computer  checks on  the defendant ‘s license unt il a fter  

his unrela ted quest ion ing had ended fou r  minutes in to the stop.  Id .   

In  Defendant ‘s case, on  the other  hand, the officer  was runn ing the 

computer  checks and en ter ing informat ion  in to h is computer  while he asked 
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quest ions tha t  were rela ted to the t ra ffic invest iga t ion  and the na ture of 

Defendant ‘s t r ip.  There was appa rent ly no evidence presented in  Maginnis 

regarding the substan t ia l in forma t ion  tha t  an  officer  must  en ter  in to a  

computer  dur ing a  t ra ffic stop.  Noth ing in  the record suggests tha t  

Defendant ‘s ca se involved a  ―fish ing expedit ion ,‖ which  was how the 

Maginnis cour t  descr ibed the quest ion ing tha t  occur red there.  Id . a t  122 

Maginnis should be read as holding tha t  a  Four th  Amendment  viola t ion  

occurs when an  officer ‘s quest ions unduly prolong the deten t ion  to invest iga te 

the t ra ffic offense.  To the exten t  t ha t  Maginnis holds tha t  the Four th  

Amendment  is viola ted simply because an  officer  asks quest ions unrela ted to 

the t ra ffic-offense invest iga t ion , it  is incons isten t  with  the Supreme Cour t ‘s 

opin ion  in  Arizona v. J ohnson , discussed above, and should not  be followed.  

F ina lly, the cir cumstances suppor t ing a  finding of reasonable suspicion  

present  in  th is case were so overwhelming tha t  Maginn is simply does not  

apply here.  S ee Cox, 248 S.W.3d a t  6 and Woods, 284 S.W.3d a t  638 

(dist ingu ish ing Maginnis on  the fact s of those cases). 

In  S und , a fter  t he officer  completed h is invest iga t ion  of the t ra ffic 

offense and retu rned the defendant ‘s  license to her , he asked for  consent  to 

search  and told the defendan t  tha t  if she did not  consent , she would have to 

wait  for  40 minutes unt il a  drug dog a r r ived.  S und , 215 S.W.3d a t  722-23.  

The officer  admit ted tha t  he had no reasonable suspicion  of cr imina l act ivity 
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tha t  wou ld have just ified a  cont inued deten t ion  or  a  search  of the defendant ‘s 

vehicle.  Id . a t  723.  This Cour t  held tha t  th is const itu t ed an  illega l deten t ion  

under  the Four th  Amendment .  Id .   

Defendant ‘s reliance on  S tate v. Granado, 148 S.W.3d 309 (Mo. banc 

2004), is a lso misplaced.  In  Granado, like S und , a fter  the officer  concluded 

the t ra ffic stop and told the defendant  he was free to leave, he cont inued h is 

deten t ion  of t he defendant  and asked for  consent  to sea rch  without  any 

reasonable suspicion  tha t  cr imina l act ivity apa r t  from the t ra ffic offense it self 

was occur r ing.  Granado, 148 S.W.3d a t  311-12.  Also like in  S und , t he officer  

admit ted tha t  he did not  have any reasonable suspicion  to believe the 

defendan t  was engaged in  other  cr imina l act ivity when  he concluded the 

t ra ffic stop.  Id . a t  312. 

Simila r ly, in  S tate v. King, 157 S.W.3d 656 (Mo. App. W.D. 2005), 

another  case on  which  Defendant  relies, the officer  developed rea sonable 

suspicion  a fter  the t ra ffic stop had concluded, and the facts on  which  th is 

reasonable suspicion  were based consisted of nervousness and leg twitch ing, 

which  the cour t  found was insufficien t  t o just ify a  fur ther  deten t ion  of the 

defendan t .  Id . a t  663-64.  S ee also S tate v. Kovach , 839 S.W.2d 303 (Mo. App. 

S.D. 1992) (holding tha t  the facts observed by the t rooper , which  consisted of 

nervousness and other  innocuous observa t ions, did not  provide reasonable 
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suspicion  to fur ther  deta in  the defendan t  a fter  a  t ra ffic stop).
6
  The t rooper  in  

Defendant ‘s ca se had substan t ia lly more facts suppor t ing a  finding of 

reasonable suspicion  than  the officer  in  King. 

F ina lly, in  United  S tates v. Beck , 140 F .3d 1129 (8
th

 Cir  1998), another  

case on  which  Defendant  relies, the cour t  held tha t  it  was on ly a fter  t he 

officer  concluded the t ra ffic stop tha t  he asked for  consent  to search  and 

threa tened to deta in  the defendan t  so a  drug dog could be summoned if he 

did not  consent .  Id . a t  1135-36.  This makes the holding in  Beck  near ly 

ident ica l with  th is Cour t ‘s holdings in  S und  and Granado, and none of these 

cases applies t o Defendant ‘s situa t ion .  The Beck  cour t ‘s considera t ion  of 

whether  r easonable suspicion  existed to fur ther  deta in  the defendant  was, by 

the cour t ‘s own admission , unnecessary to it s resolu t ion  of the case and is 

dicta .  Id . a t  1136.  S ee also United  S tates v. Booker, 269 F .3d 930 (8
th

 Cir . 

2001) (holding tha t  the officer  developed reasonable suspicion  dur ing the 

course of the t ra ffic stop to believe cr imina l act ivity was occurr ing and 

                                         
6
 It  a lso appear s tha t  the cour t  in  Kovach  considered each  fact  suppor t ing a  

finding of reasonable suspicion  in  isola t ion  when ana lyzing the reasonable -

suspicion  issue, Id . a t  313, which  was cr it icized by the dissent  in  tha t  case, 

Id . a t  313-14, and is an  improper  ana lysis under  Arvizu  and S okolow  a s noted 

above. 
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dist inguish ing Beck  on  the ground tha t  t he officer  in  Beck  illega lly deta ined 

the defendant  a fter  the t ra ffic stop had been  completed).  In  addit ion , the 

Beck  cour t  employed an  improper  methodology in  determin ing whether  the 

officer  had reasonable suspicion  to fur ther  deta in  the defendant  a fter  the 

t ra ffic stop had been  completed because it  considered in  isola t ion  each  factor  

upon which  reasonable suspicion  was  based, a  m ethodology tha t  is cont ra ry 

to the Supreme Cour t ‘s holdings  in  Arvizu  and S okolow  a s noted above. 

The t r ia l cour t  did not  clear ly er r  in  over ru ling Defendant ‘s mot ion  to 

suppress evidence of the PCP found in  h is t runk. 

F.  Th e  e xc lu s ion ary ru le  sh ou ld  n ot  apply  in  th is  case . 

Although  the record quite clear ly shows tha t  the t rooper  had 

reasonable suspicion  to deta in  Defendant  for  suspected drug t ra fficking, to 

the exten t  tha t  th is Cour t  finds  a  const itu t iona l viola t ion , t he exclusionary 

ru le shou ld not  apply because noth ing in  the record shows tha t  the t rooper  

knew or  should have known tha t  t he manner  in  which  he conducted h is 

invest iga t ion  viola ted the Four th  Amendment . 

―The fact  tha t  a  Four th  Amendment  viola t ion  occurred—i.e., tha t  a  

search  or  a r rest  was un reasonable—does not  necessar ily mean tha t  the 

exclusionary ru le applies.‖  Herring v. United  S tates , 129 S. Ct . 625, 700 

(2009).   ―Indeed, exclusion  ‗has a lways been  our  last  r esor t , not  our  fir st  
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impulse . . . .‖  Id .  ―[T]he exclusiona ry ru le is not  an  individua l r igh t  and 

applies on ly where it  ―‗resu lt [s] in  appreciable deter rence.‘‖  Id .  The Cour t  

has ―repea tedly rejected the a rgument  tha t  exclusion  is a  necessary 

consequence of a  Four th  Amendment  viola t ion .‖  Id .  Instead, the focus is ―on  

the efficacy of the ru le in  deter r ing Four th  Amendment  viola t ions in  the 

fu ture.‖  Id . Moreover , ―the benefit s of deter rence must  ou tweigh  the costs.‖  

Id .  The Cour t  expla ined why the exclusionary ru le shou ld not  be applied in  a  

mat ter -of-fact  fash ion: 

The pr incipa l cost  of applying the ru le is, of course, let t ing guilty and 

possibly dangerous defendan ts go fr ee-someth ing tha t  ―offends basic 

concepts of the cr imina l just ice system.‖ ―[T]he ru le‘s cost ly toll upon  

t ru th-seeking and law enforcement  object ives presents a  h igh  obstacle 

for  those urging [it s] applica t ion .‖ 

Id . a t  701. 

To make 10 ga llons of PCP disappear  by applying the exclusionary ru le 

in  th is case is to exa lt  form over  substance and to ignore the ana lysis tha t  

must  be applied before it s applica t ion  is considered.  This case does not  

involve the type of flagrant  police misconduct  tha t  the exclusionary ru le was 

designed to address: 

[E]vidence should be suppressed ―only if it  can  be sa id tha t  the law 

enforcement  officer  had knowledge, or  may proper ly be cha rged with  
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knowledge, tha t  the search  was unconst itu t iona l under  the Four th  

Amendment .‖ 

Id .  Tha t  requirement  was cer ta in ly not  sa t isfied under  the facts of th is case.   

Even  if it  were found tha t  the t rooper  unduly prolonged h is invest iga t ion  

before summoning the drug dog, the viola t ion  would be measured by only 

scant  minutes.  This hardly just ifies applica t ion  of the exclusionary ru le.  
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III (m otion  to  su ppre ss — n o  Mira nd a  w arn in gs). 

Th e  tria l cou rt d id  n ot c le arly  e rr in  ove rru lin g  De fe n dan t’s  

m otion  to  su ppre s s  s tate m e n ts  h e  m ade  du rin g th e  cou rse  of th e  

traffic  s top on  th e  grou n d th at th e  troope r fa ile d  to  g ive  h im  th e  

Mira nd a  w arn in gs  im m e diate ly  afte r th e  traffic  s top occu rre d  

be cau se  Mira nd a  w arn in gs  are  n ot re qu ire d be fore  police  m ay 

qu e stion  a  m otoris t  de ta in e d for a  traffic  v io lation .
7
 

Defendant  filed with  the t r ia l cour t  a  boiler -pla t e mot ion  to suppress 

any incr imina t ing sta temen ts he made.  (L.F . 16-17).  Although  each  par ty 

filed wr it ten  suggest ions a ft er  the suppression  hear ing, n owhere in  

Defendant ‘s suggest ions does he a rgue tha t  the t rooper ‘s fa ilure to give 

Defendant  the Miranda  warn ings immedia tely a fter  being stopped warran ted 

the suppression  of Defendant ‘s st a tements.  (Tr . 106-08; L.F . 26-36).  Before 

the fir st  witness test ified a t  t r ia l, Defendant  objected on  the ground tha t  a fter  

Defendant  was ―deta ined and in  custody immedia tely a fter  being stopped, 

[he] was not  Mirand ized  a t  tha t  poin t .‖  (Tr . 322).  The record shows tha t  

Defendant  was not  given  the Miranda  warn ings unt il a fter  h is car  had been  

searched and the su itcase conta in ing the PCP had been  discovered.  (Tr .  96; 

                                         
7
 The standard of review for  th is cla im is set  ou t  in  Poin t  II.  
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Sta te‘s Ex. 33).  After  th is discovery, both  Defendant  and h is passenger  were 

given  Miranda  warn ings.  (Tr . 96, 468-69; Sta te‘s Ex. 33). 

In  Berkem er v. McCarty, 468 U.S. 420 (1984), t he Un ited Sta tes 

Supreme Cour t  held tha t  the roadside quest ion ing of a  motor ist  deta ined for  

a  t ra ffic viola t ion  does not  const itu t e custodia l in ter roga t ion  under  Miranda 

v. Arizona , 384 U.S. 436 (1966).  Berkem er, 468 U.S. a t  439-42.  S ee also 

Pennsylvania v. Bruder , 488 U.S. 9, 11 (1988).  The Berkem er Cour t  

compared t ra ffic stops to T erry stops in  ana lyzing whether  a  person  deta ined 

for  a  t ra ffic offense is ―in  custody‖ for  Miranda  purposes.  Berkem er, 468 U.S. 

a t  439-40.  The non threa ten ing na ture of such  stops expla ined why the Cour t  

had not  previously held tha t  Miranda  warn ings a re r equ ir ed when a  suspect  

is deta ined for  a  T erry stop: 

The compara t ively nonthrea ten ing cha racter  of deten t ions of th is sor t  

expla ins the absence of any suggest ion  in  our  opin ions tha t  T erry stops 

a re subject  to the dicta tes of Miranda . The simila r ly noncoercive aspect  

of ordinary t ra ffic stops prompts us to hold tha t  persons temporar ily 

deta ined pursuant  to such  stops a re not  ―in  custody‖ for  the purposes of 

Miranda . 

Id . a t  440.  S ee also Hiibel v. S ixth  J udicial Dist. Court of N evada , 542 U.S. 

177, 187 (2004) (acknowledging the sta t ement  in  Berkem er that  ―T erry stops 

have not  been  subject  to Miranda‖).  In  S tate v. Keeth , 203 S.W.3d 718 (Mo. 



71 

 

App. S.D. 2006), the cour t  noted tha t  ―the Miranda  warn ings do not  need to 

be given  dur ing rout ine roadside quest ion ing of a  motor ist  pur suant  to a  

rout ine t r a ffic stop‖ because ―rout ine t ra ffic stops a re more ana logous to a  

‗T erry stop‘ than  a  formal a r rest .  Id . a t  725. 

Severa l Missour i ca ses have applied the holding in  Berkem er to 

situa t ions in  which  a  motor ist  in it ia lly deta ined for  a  t ra ffic offense was la ter  

convicted of felony possession  of illega l drugs based on  sta tements or  

evidence obta ined dur ing the t ra ffic stop despite not  having received Miranda  

warn ings.  In  each  of these cases, t he cour t s have held tha t  Miranda  

warn ings were not  r equired before the police asked invest iga tory quest ions 

dur ing the course of a  t ra ffic s top because such  quest ion ing did not  const itu te 

a  ―custodia l in ter roga t ion .‖  S ee S tate v. Brown , 814 S.W.2d 304, 308-09 (Mo. 

App. S.D. 1991); S tate v. S anad , 769 S.W.2d 436, 439-40 (Mo. App. W.D. 

1989); S tate v. Pena , 784 S.W.2d 883, 885 (Mo. App. W.D. 1990) (abroga ted on  

other  grounds by S tate v. Davis, 126 S.W.3d 398, 405 (Mo. App. W.D. 2004)); 

S tate v. N eal, 682 S.W.2d 860, 860 (Mo. App. E .D. 1984). 

Here, the officer  was not  required to give Defendant  Miranda  warn ings 

a fter  deta in ing h im for  a  t ra ffic viola t ion .  Moreover , no Miranda  warn ings 

were required to the exten t  Defendant  was being deta ined while the officer  

invest iga ted the circumstances giving r ise to reasonable suspicion  tha t  

Defendant  may be engaged in  cr imina l act ivity.  The cour t s have not  
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extended Miranda  t o apply to these so-ca lled T erry stops.  Defendant  was 

given  the Miranda  warn ings when  probable ca use developed tha t  he was 

guilty of a  drug offense a fter  the officer s discovered the su it case filled with  

PCP in  h is t runk.  Before th is discovery occurred and Defendant  was formally 

a r rested, Miranda  warn ings were not  r equired. 

Defendant ‘s reliance on  S tate v. Wilson , 169 S.W.3d 870 (Mo. App. W.D. 

2005), and S tate v. Hosto-Worthy, 877 S.W.2d 150 (Mo. App. E .D. 1994), is 

misplaced.  F ir st , both  Wilson  and Hosto-Worthy involve sta t e appea ls from a  

t r ia l cour t ‘s ru ling suppressing sta t ements made wi thout  Miranda  warn ings.  

Here, the t r ia l cour t  over ru led Defendan t ‘s mot ion  to suppress.  Second, the 

police in  Wilson  a sked severa l incr imina t ing quest ions without  giving 

Miranda  warn ings after finding a  bag conta in ing mar ijuana  in  the searched 

vehicle.  Wilson , 169 S.W.3d a t  873-79.  In  th is ca se, the police gave 

Defendant  the Miranda  warn ings a fter  they found the su itcase conta in ing 

PCP.  The Hosto-Worthy case does not  even  involve a  t ra ffic stop.  The 

defendan t  in  tha t  ca se was subject ed to a  prolonged in t er roga t ion  in  her  

home regarding ch ild-abuse a llega t ions a fter  she became the focus of the 

invest iga t ion .  Hosto-Worthy, 877 S.W.2d a t  151-53. 

The t r ia l cour t  did not  clear ly er r  in  over ru ling Defendant ‘s mot ion  to 

suppress and in  admit t ing in to evidence the sta temen ts he made to the 

t rooper  dur ing the t ra ffic stop.  
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IV (e v ide n ce —re fu sal of con se n t to  se arch ). 

Th e  tria l cou rt d id  n ot abu se  its  d iscre tion  in  adm ittin g  

e v ide n ce  th at De fe n dan t re fu se d con se n t to  se arch  h is  ve h ic le  

be cau se  th at e v ide n ce  w as  re le van t to  g ive  a  com ple te  an d coh e re n t 

p ic tu re  of th e  e ve n ts  th at tran spire d afte r con se n t w as  de n ie d in  th at 

it  e xpla in e d De fe n dan t’s  be h avior in  obstru ctin g  th e  arre stin g  

office r w h ile  h e  atte m pte d to  u se  th e  radio  to  su m m on  a  dru g  dog .  

De fe n dan t w as  n ot pre ju dice d be cau se  th is  e v ide n ce  w as  n ot offe re d, 

n or re lie d  on  in  argu m e n t , as  e v ide n ce  of De fe n dan t’s  gu ilt .  

A.  Th e  facts  re lat in g  to  th is  c la im . 

J ust  before t r ia l began , Defendant ‘s counsel in formed the t r ia l cour t  

tha t  por t ions of the t ra ffic-stop recording showing Defendan t  refusing to 

consent  to a  search  of the vehicle should not  be shown to the jury.  (Tr .  129-

31).  He a rgued tha t  it  was improper  for  the Sta t e to rely on  the 

const itu t iona l r igh t  to refuse a  consent  to search  as evidence of gu ilt .  (Tr .  

130).  The prosecutor  responded tha t  the encounter  between the officer  and 

Defendant  rega rding the sea rch  issue a nd Defendant ‘s anxious, obst ruct ive 

behavior  would not  be under stood unless the en t ire recording was played.  

(Tr . 131-32).  He sa id tha t  Defendant ‘s heightened level of anxiety in  

an t icipa t ion  of a  sea rch  by a  drug dog was proba t ive of Defendant ‘s gu ilt  a nd 
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provided necessary context  t o the r emainder  of the recording.  (Tr .  131-32).  

The cour t  inst ructed Defendant ‘s counsel to make any object ions to th is 

t est imony dur ing t r ia l.  (Tr . 132). 

Dur ing t r ia l, t he a r r est ing officer  test ified on  direct  examina t ion  tha t  

he was not  permit ted an  oppor tunity to search  Defendant ‘s vehicle: 

Q.   Okay.  And were you  permit ted an  oppor tunity to search? 

A.  No. 

(Tr . 434).  Defendan t  objected on  the ground tha t  Defendant ‘s exercis e of h is 

Four th  Amendment  r igh t  not  to consen t  to a  sea rch  should be excluded from 

evidence.  (Tr . 434-35).  Dur ing a  bench  conference, the prosecutor  responded 

tha t  the refusa l of consent  to search  expla ined Defendant ‘s behavior  a fter  he 

was informed a  drug dog would be ca lled: 

[The Prosecutor ]:  J udge, I believe the videotape is going to show and 

confirm tha t  I believe, and I believe th is witness will confirm, 

which  is tha t  fir st  of a ll he consent s and then  he r efuses consent  

and then  he a llows them to ca ll the drug dog.  They go back and 

for th  abou t  it . He tells h im just  to go get , get  the dog, get  h im 

here.  And the conversa t ion  when he t r ies to go ahead and ca ll for  

the dog he keeps in t er rupt ing h im when  he t r ies to even  make 

the ca ll for  the dog.  The tot a lity of the circumstances cannot  be 
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separa ted with  respect  to a ll of the th ings tha t  happened because 

of the anxiety he notes when  he makes tha t  simple request .  

The Cour t :  Is t here— 

[Defendant ‘s Counsel]:  J udge, I object  t o tha t  a s well.  

The Cour t :  I understand.  Is there any case law or  other  au thor ity tha t  

you  have says tha t  t he exercise of four th  amendment  r igh ts 

should be kept  from the jury? 

[The Prosecutor ]:  Not  tha t  I have on  tha t  poin t , your  honor . 

The Cour t :  I‘m going [to] over ru le the object ion  a t  the present  t ime.  If 

you  have something on  tha t  I‘d be in terested in  reading it .  

(Tr . 435-36).  The officer  then  test ified tha t  he a sked Defendant  for  consent  to 

search , which  was denied: 

Q.  (By [The Prosecutor ]:)  What  did you  decide to do a t  tha t  poin t? 

A.   After  I‘d asked consent  and h e denied tha t?  

Q.   Yes. 

A.   To ca ll for  a  can ine, bu t  tha t  wasn‘t  able to t ake place immedia tely.  

(Tr . 436). 

Before the tape recording of the t ra ffic stop (Sta te‘s Ex. 33) was played 

for  the jury, Defendant ‘s counsel objected because it  showed Defendant  

refusing consent  to search  the vehicle.  (Tr . 493-94). 
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After  closing a rguments, the cour t  told the a t torneys tha t  it  was willing 

to give a  no-adverse-in ference inst ruct ion  to the jury regarding Defendant ‘s 

refusa l t o consent  to search .  (Tr . 798).  The text  of tha t  inst ruct ion  was:  ―A 

person  has the r igh t  to refuse consent  to search .  No presumpt ion  of gu ilt  or  

in ference of any kind may be drawn from the fact  tha t  the defendan t  refused 

a  consent  to search .‖  (Tr . 802).  Defendant ‘s counsel objected to tha t  

inst ruct ion , and the cour t  did not  read it  to the ju ry.  (Tr . 798-99, 802-03). 

B.  Stan dard of re vie w . 

To the exten t  t ha t  Defendant  is asser t ing tha t  h is const itu t iona l r igh ts 

were viola ted by admission  of evidence showing tha t  he refused to give 

consent  for  a  search , tha t  cla im is not  preserved for  appella t e review.  

Neither  the mot ions to suppress nor  the suggest ions in  suppor t  filed by 

Defendant  ra ise a  const itu t iona l cha llenge to evidence of Defendant ‘s refusa l 

of consen t  to search .  (L.F . 16-17, 24-36).  ―The ru le has long been  est ablished 

tha t  to preserve const itu t iona l quest ions for  review on  appea l, the 

const itu t iona l issue must  be ra ised in  the t r ia l cour t  a t  the ear liest  

oppor tunity, consist en t  with  good pleading and order ly procedure.‖  

Carpenter v. Countrywide Hom e Loans, Inc., 250 S.W.3d 697, 701 (Mo. banc 

2008).  ―This ru le is necessary to preven t  surpr ise to the opposing par ty and 

to a llow the t r ia l cour t  the oppor tunity to ident ify and ru le on  the issue.‖  Id .  
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Defendant  did not  r a ise th is issue unt il the eve of t r ia l; consequent ly, it  is 

waived. 

Thus, th is issue is simply one regarding the admission  of evidence, and 

the standard of review is abuse of discret ion .  The t r ia l cour t  is vested with  

broad discret ion  to admit  and exclude evidence a t  t r ia l, and er ror  will be 

found only if th is discret ion  was clear ly abused.  S tate v. S im m ons, 955 

S.W.2d 729, 737 (Mo. banc 1997).  On direct  appea l, th is Cour t  reviews the 

t r ia l cour t  ―for  prejudice, not  mere er ror , and will rever se only if the er ror  

was so prejudicia l t ha t  it  depr ived the defendan t  of a  fa ir  t r ia l.‖  S tate v. 

Morrow , 968 S.W.2d 100, 106 (Mo. banc 1998). 

―In  a  cr imina l proceeding, quest ions of r elevance a re left  to t he 

discret ion  of the t r ia l cour t  and it s ru ling will be distu rbed only if an  abuse of 

discret ion  is shown.‖  S tate v. S an tillan , 1 S.W.3d 572, 578 (Mo. App. E .D. 

1999).  A t r ia l cour t  will be found to have abused it s discret ion  only when a  

ru ling is ―clear ly aga inst  the logic and circumstances before the cour t  and is 

so a rbit r a ry and unreasonable as to shock the sense of just ice and indica te a  

lack of carefu l considera t ion ; if rea sonable persons can  differ  about  the 

propr iety of the act ion  taken  by the t r ia l cour t , t hen  it  cannot  be sa id tha t  the 

t r ia l cour t  abused it s discret ion .‖  S tate v. Brown , 939 S.W.2d 882, 883 (Mo. 

banc 1997). 
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C.  Th e  tria l cou rt  d id  n ot abu se  its  d iscre tion . 

Defendant  compla ins tha t  the t r ia l cour t  should not  have admit ted any 

evidence showing tha t  Defendant  r efused consent  for  a  search .  But  evidence 

regarding the exchange between Defendant  and the t rooper  was not  admit ted 

to show that  Defendant  was guilty of any offense, bu t  t o expla in  Defendant ‘s 

behavior  when  the t rooper  informed h im tha t  he wou ld ask a  drug dog to sn iff 

the car . 

After  the officer  asked Defendant  for  permission  to sea rch  the car , 

Defendant ‘s demeanor  changed and h e became argumenta t ive.  (Sta te‘s Ex. 

33).  At  fir st , Defendant  objected to a  search  and suggested tha t  a  warran t  be 

obta ined.  (Sta te‘s Ex. 33).  After  the officer  sa id tha t  he wou ld just  ca ll a  dog 

to sn iff t he car  for  drugs, Defendan t  told h im tha t  he s hould just  do what  he 

needed to do.  (Sta te‘s Ex. 33).  Defendant  repea tedly in ter rupted the officer  

as he a t tempted to use the r adio to ca ll for  the drug dog.  (Tr . 439-40; Sta te‘s 

Ex. 33).  Defendant  then  ment ioned for  the fir st  t ime tha t  he needed to be  on  

h is way because h is mother  was sick and may be hospita lized.  (Tr .  438; 

Sta te‘s Ex. 33).  Defendant  a lso asked the officer  to get  h is cigaret tes so he 

could smoke, bu t  when the officer  went  to ret r ieve them, the passenger  told 

him tha t  Defendant  didn‘t  smoke.  (Tr . 440-41; Sta te‘s Ex. 33). 
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Without  knowing about  the r equest  to search  the vehicle and the 

t rooper ‘s in ten t ion  to ca ll a  drug dog to sn iff the car  ra ther  than  obta in ing a  

search  warran t , the jury would not  have proper ly understood the sign ifica nce 

of Defendant ‘s behavior  immedia tely a ft er  the request  t o sea rch  was made.  

Under  Missour i law, the ―prosecutor  is en t it led ‗to present  a  complete and 

coherent  picture of the event s tha t  t ranspired.‘‖  S tate v. Cam pbell, 143 

S.W.3d 695, 701 (Mo. App. W.D. 2004) (quot ing S tate v. Harris, 870 S.W.2d 

798, 810 (Mo. banc 1994)).  The evidence here was offered solely for  tha t  

purpose.  It  was not  relied on  by the Sta t e as evidence of Defendant ‘s gu ilt .  

In  a t  lea st  one Missour i case, the cour t  sta ted tha t  a  d efendant ‘s 

―refusa l t o give consent  to search  cannot  be used to infer  wrongful act ivity.‖ 

S ee S tate v. West , 21 S.W.3d 59, 66 (Mo. App. W.D. 2000).  As suppor t  for  th is 

proposit ion , the West  cour t  cit ed S tate v. S lavin , 944 S.W.2d 314, 319 (Mo. 

App. W.D. 1997).  But  the S lavin  opin ion  conta ins the much  nar rower  

asser t ion  tha t  ―a  refusa l to consent  to a  search  may not  be used as suppor t  for  

the requisite reasonable suspicion  to suppor t  the search .‖  Id . a t  319.  The 

S lavin  cour t  then  concluded tha t  the defendant ‘s refusa l to consent  to a  

search  was ―ir r elevant‖ in  determin ing whether  r easonable suspicion  existed 

to believe tha t  the defendant  was engaged in  cr imina l act ivity to just ify 

fur ther  deten t ion  of h im after  a  t ra ffic stop.  Id .  This sta tement  is consisten t  

with  United Sta tes Supreme Cour t  decisions holding tha t  a  suspect ‘s refusa l 
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to coopera te cannot  by it self const itu t e r easonable suspicion  to deta in  tha t  

person .  S ee Florida v. Bostick , 501 U.S. a t  437.  S ee also United  S tates v. 

Wood , 106 F .3d 942, 946 (10th  Cir . 1997) (holding tha t  ―[t ]he fa ilure to 

consent  to a  search  cannot  form any par t  of the basis for  reasonable 

suspicion‖).  In  one other  Missour i case, the cour t  refused to conduct  pla in -

er ror  review of the defendant ‘s cla im tha t  the t r ia l cour t  both  improper ly 

admit ted evidence of the defendant ‘s refusa l to consent  to a  search  and  

improper ly a llowed the prosecutor  to a rgue tha t  th is const itu ted evidence of 

gu ilt .  S ee S tate v. Mick le, 164 S.W.3d 33, 58-60 (Mo. App. W.D. 2005). 

Some st a te and federa l cour t s have held tha t  it  is improper  to admit  

evidence tha t  a  defendant  refused consent  to a  search  as proof of the 

defendan t ‘s gu ilt .
8
  But  th is does not  mean tha t  a ll evidence of a  defendant ‘s 

refusa l t o consent  to a  search  is prohibit ed.  For  example, in  United  S tates  v. 

Dozal, 173 F .3d 787 (10
th

 Cir . 1999), the defendan t  cla imed tha t  h is 

const itu t iona l r igh ts were viola ted by admission  of evidence showing tha t  he 

refused to consent  to a  search  of h is proper ty.  Id . a t  793.  Although the cour t  

                                         
8
 S ee S tate v. Palenkas, 933 P .2d 1269 (Ar iz. App. 1996); United  S tates v. 

T ham e, 846 F .2d 200, 206 (3
rd

 Cir . 1988); Padgett v. S tate, 590 P .2d 432, 434 

(Alaska  1979); Longshore v. S tate, 924 A.2d 1129, 1159 (Md. 2007); R eeves v. 

S tate, 969 S.W.2d 471, 493-95 (Tex. Ct . App. 1998). 
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noted tha t  evidence of a  refusa l to consent  to a  search  may not  be used to find 

reasonable suspicion  under  the Four th  Amendment  and could not  be 

admit ted to impute guilty knowledge to the defendant , it  was never theless 

admissible to establish  the defendant ‘s dominion  and con t rol over  the 

premises where drugs were found.  Id . a t  794.  S ee also United  S tates v. 

McN att , 931 F .2d 251, 256-58 (4th  Cir . 1991); Coulthard  v. Com m onwealth , 

230 S.W.3d 572, 582-84 (Ky. 2007). 

Defendant  a rgues tha t  a  suspect ‘s refusa l of consent  to search  is akin  to 

a  suspect  rema in ing silen t  a fter  being given  the Miranda  wa rn ings.  In  Doyle 

v. Ohio, 426 U.S. 610 (1976), the Cour t  held tha t  ―the use for  impeachment  

purposes of [a  defendant ‘s] silence, a t  the t ime of a r rest  and a fter  receiving 

Miranda  warnings,‖ viola tes the Due Process Clause.  Doyle, 426 U.S. a t  619.  

S ee also S tate v. Mahan , 971 S.W.2d 307, 314 (Mo. banc 1998).  In  Doyle, t he 

issue involved ―cross-examina t ion  of a  person  who ‗does remain  silen t ‘ a fter  

police inform him tha t  he is lega lly en t it led to do so.‖  Anderson  v. Charles, 

447 U.S. 404, 407 n .2 (1980).  Doyle and it s progeny a re cases in  which  ―the 

government  had induced silence by implicit ly assur ing the defendant  tha t  h is 

silence would not  be used aga inst  h im.‖  Fletcher v. Weir, 455 U.S. 603, 606 

(1982).   

These cases teach  tha t  it  is the silence induced by the implicit  

assurance sur rounding the Miranda  wa rn ings tha t  precludes the admission  
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a t  t r ia l of evidence showing a  defendant ‘s silence in  response to these 

warn ings.  When the defendant  is not  induced in to silence as a  consequence 

of those warn ings, t he Const itu t ion  does not  prohibit  t he government  from 

offer ing evidence as to what  the defendant  sa id a fter  waiving h is r igh t  to 

remain  silen t .  No simila r  assurances accompany a  request  for  consen t  to 

search  by police since no warnings a re r equired when police make such  a  

request .  S tate v. Metz , 43 S.W.3d 374, 382-83 (Mo. App. W.D. 2001).  

Therefore, no implicit  assurances a re made to the suspect  when a  request  for  

consent  to search  is made. 

Defendant ‘s reliance on  Doyle for  t he proposit ion  tha t  h is response to 

the sea rch  request  was inadmissible is equa lly unava iling.  Doyle holds only 

―tha t  the use for  impeachment  purposes of [a  defendan t ‘s] silence, a t  the t ime 

of a r rest  and a fter  r eceiving Miranda  warnings‖ viola t es the Due Process 

Clause.  Doyle, 426 U.S. a t  619.  As expla ined in  Poin t  III, Defendant  was 

neither  under  a r rest  nor  ―in  custody‖ dur ing the t ra ffic stop unt il a fter  the 

su itcase was discovered.  Unt il th en  the t rooper  was under  no duty to give 

Miranda  warn ings. 

Even  if t h is evidence was improper ly admit ted, r eversa l is not  requir ed.  

In  determining whether  the improper  admission  of evidence is harmless 

er ror , the reviewing cour t  employs the ―outcome-determina t ive‖ test .  S tate v. 

Barriner, 34 S.W.3d 139, 150 (Mo. banc 2000).  Improper ly admit ted evidence 
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is ou tcome-determina t ive when it  has ―an  effect  on  the jury‘s delibera t ions to 

the poin t  tha t  it  con t r ibu ted to the resu lt  reached.‖  Id . a t  151.  In  other  

words, a  finding of ou tcome-determina t ive prejudice occurs when ―the 

er roneously admit ted evidence so in fluenced the jury tha t , when considered 

with  and ba lanced aga inst  a ll evidence proper ly admit ted, there is a  

reasonable probability tha t  t he jury wou ld have acquit ted bu t  for  the 

er roneously admit ted evidence.‖  S tate v. B lack , 50 S.W.3d 778, 786 (Mo. banc 

2001). 

Consider ing the wealth  of evidence (out lined in  Poin t  I) demonst ra t ing 

Defendant ‘s knowledge and possession  of the drugs loca ted in  the t runk of h is 

ren ta l ca r , it  st ra ins logic to suggest  tha t  the jury would have acquit t ed 

Defendant  if it  had not  heard evidence of h is refusa l to consent  to a  search  

offered solely to expla in  h is and the officer ‘s subsequen t  conduct  a fter  consent  

to search  was r efused.  Defendant ‘s cla im is a lso weakened by the fact  tha t  he 

expressly rejected the cour t ‘s invit a t ion  to inst ruct  the jury tha t  it  could not  

consider  Defendant ‘s refusa l to consent  to a  search  as evidence of h is gu ilt .  

Com pare S tate v. McCaw , 753 S.W.2d 57, 59 (Mo. App. E .D. 1988) (r efusing 

to find tha t  the t r ia l cour t  pla in ly er red in  fa iling to decla re a  mist r ia l a fter  

the er roneous admission  of evidence because ―[a ]ny er ror  in  fa iling to take 

other  cura t ive measures was invited by counsel‘s own condu ct  in  reject ing the 

t r ia l cour t ‘s proposa ls‖ for  cura t ive r elief). 
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The t r ia l cour t  did not  er r  in  admit t ing evidence of Defendan t ‘s refusa l 

to consen t  to a  search  solely for  the purpose of expla in ing the subsequent  

conduct  of both  Defendant  and the t rooper  in  th is case. 

  



85 

 

V (e vide n ce —DEA com m e n dation ). 

Th e  tria l cou rt d id  n ot e rr in  pe rm ittin g  th e  troope r to  te s tify  

th at h e  re ce ive d a  DEA com m e n da tion  for m akin g  th e  large st P CP  

se izu re  in  th e  Un ite d  State s  be cau se  th is  e v ide n ce  w as  n ot h e arsay  

in  th at w h e th e r a  com m e n dation  w as  g ive n  to  th e  office r w as  

som e th in g abou t w h ich  h e  h ad firs t -h an d kn ow le dge .  More ove r, 

e v ide n ce  of th e  com m e n dation  w as  re le van t be cau se  i t  in form e d  th e  

ju ry  th at th e  am ou n t of P CP  discove re d w as  re la tive ly  large , w h ich  

sh ow e d n ot on ly  De fe n dan t’s  aw are n e ss  of it , bu t  a lso  th at it  w as  an  

am ou n t con s is te n t w ith  sa le  or d is tribu tion  an d n ot for pe rson al u se .  

F in ally , De fe n dan t  can n ot sh ow  pre ju dice  be cau se  s im ilar e v ide n ce  

w as  adm itte d  w ith ou t obje ction . 

A.  Th e  re cord re gardin g th is  c la im . 

During the a r rest ing officer ‘s direct  examina t ion , the prosecutor  

a t tempt ed to elicit  t est imony tha t  the amount  of PCP found in  Defendant ‘s  

t runk was inconsist en t  with  an  amount  one migh t  possess for  persona l use: 

Q.  Based on  your  knowledge and exper ience as an  officer  and your  t en  

years as a  narcot ics officer , does th is appear  to be an  amount  of 

PCP consisten t  with  persona l use? 
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[Defendant ‘s Counsel]:  Object ion  aga in , your  Honor , I don‘t  believe the 

witness is qua lified to give tha t  response. 

The Cour t :  Overru led. 

A.  To da te, 11-25 ‗03, th is don‘t  [sic] compare with  other  seizures 

because th is was the la rgest  Meth  seizu re— 

[Defendant ‘s Counsel]:  Your  Honor , tha t ‘s not  the response, or  tha t ‘s 

not  the quest ion , I don‘t  believe. 

The Cour t :  Answer  the quest ion . 

Q.  Is it  a  normal possessory amoun t  of PCP in  your  exper ience? 

A.  No. 

Q.  Did you  receive any commenda t ions from any agencies for  th is 

seizure? 

A.  Yes. 

Q.  From whom? 

A.  From the Drug Enforcement  Admin ist ra t ion . 

Q.   Wha t  was tha t  commendat ion? 

[Defendant ‘s Counsel]:  I object , the quest ion  ca lls for  hearsay.  

The Cour t :  over ru led. 

Q.   Wha t  was tha t  commendat ion  for? 

A.   For  the la rgest  seizure, drug in t erdict ion  seizure of PCP in  the 

United Sta tes up un t il 2003. 
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(Tr . 546-47). 

B.  Stan dard of re vie w . 

The standard of review for  a  t r ia l cour t ‘s ru ling on  the admission  of 

evidence is for  an  abuse of discret ion , as descr ibed in  Poin t  IV. 

C.  Th e  tria l cou rt  d id  n ot e rr in  ove rru lin g  De fe n dan t’s  obje c tion .  

―A hearsay sta tement  is any out -of-cour t  sta tement  tha t  is used to 

prove the t ru th  of the mat ter  asser t ed and tha t  depends on  the veracity of the 

sta tement  for  it s va lue.‖  S tate v. Forrest , 183 S.W.3d 218, 224 (Mo. banc 

2006).  But  ―[t ]est imony from a  witness based upon h is or  her  persona l 

knowledge is not  hearsa y where it  is dir ect  t est imony a s to facts about  which  

the witness possesses persona l knowledge.‖  S tate v. N eely, 979 S.W.2d 552, 

563 (Mo. App. S.D. 1998).  S ee also S tate v. McKinney , 718 S.W.2d 583, 587 

(Mo. App. E .D. 1986) (holding tha t  a  police officer ‘s test imony descr ibing the 

defendan t ‘s previous a r rest s for  promot ing pornography was not  hear say 

when it  was based on  the officer ‘s persona l observa t ions and knowledge).  

Here, it  was with in  the t rooper ‘s persona l knowledge whether  he received  a  

commendat ion  from the DEA and what  it  was for .  Thus, the fact  tha t  he 

received an  award did not  const itu t e inadmissible hear say.   

When the test imony is viewed in  context , the record shows tha t  the 

Sta te did not  offer  t h is test imony to prove tha t  t he s eizure in  th is ca se was, in  
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fact , the la rgest  PCP seizure in  the United Sta t es a t  t ha t  t ime, bu t  to 

demonst r a te to the jury tha t  the amount  of PCP seized was not  for  persona l 

use, bu t  was an  amount  consisten t  with  sa le or  dist r ibu t ion .  Proof of in ten t  

to sell or  dist r ibu te an  illega l drug is necessary to establish  tha t  fi r st -degree 

t ra fficking occur red.  S ee Poin t  I.  In  addit ion , the finding of a  la rge amoun t  

of drugs in  the vehicle is relevant  to show the defendan t ‘s knowledge and 

cont rol over  the drugs in  quest ion .  S ee Woods, 284 S.W.3d a t  640. 

Even  if hearsay evidence is improper ly admit ted dur ing a  ju ry t r ia l, a  

convict ion  will not  be reversed unless the defendant  shows ―tha t  he suffe red 

undue prejudice as a  resu lt  of the er ror .‖  S tate v. Haddock , 24 S.W.3d 192, 

196 (Mo. App. W.D. 2000).  ―Any er ror  in  admit t ing evidence is not  considered 

prejudicia l when simila r  evidence is proper ly admit ted elsewhere in  the case 

or  has otherwise come in to evidence without  object ion .‖  S tate v. Crum p , 986 

S.W.2d 180, 188 (Mo. App. E .D. 1999).  ―Genera lly, a  par ty cannot  compla in  

about  the admission  of test imony over  h is object ion , where evidence of the 

same tenor  is admit ted without  object ion .‖  S tate v. S loan , 998 S.W.2d 142, 

145 (Mo. App. E .D. 1999) (quot ing S tate v. Griffin , 876 S.W.2d 43, 45 (Mo. 

App. E .D. 1994)).  Simila r  evidence rega rding the amount  of PCP seized in  

th is case was admit ted without  object ion  elsewhere dur ing Defendant ‘s t r ia l.  

The drug chemist  who tested the liqu id samples in  th is case had been  

employed in  the Highway Pa t rol‘s drug lab for  n ine yea rs and had per formed 
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drug ana lysis in  over  2500 cases.  (Tr . 651, 653, 655).  Although it  had been  

over  four  years since she had tested the samples, the chemist  t est ified tha t  

one of the reasons th is case stood out  to her  was because of the volume of 

liqu id involved.  (Tr . 661).  She sa id tha t  th is was the most  PCP she had ever  

seen .  (Tr . 672).  She a lso test ified tha t  since one dosage unit  of PCP is 

approximately one millilit er , which  is t he amount  normally applied to a  

mar ijuana  or  tobacco cigaret t e tha t  is then  smoked to ingest  the PCP, the 

amount  of PCP liqu id recovered in  th is case was equiva len t  t o 37,850 doses.  

(Tr . 678-79).   

In  addit ion , the admission  of th is evidence was harmless because the 

evidence about  the DEA commendat ion  cannot  be considered ―outcome 

determina t ive‖ according to the test  employed in  Barriner and Black  a s 

descr ibed in  Poin t  IV.  The r ecord was r eplete with  evidence of Defendant ‘s 

guilt , and even  if the disputed evidence had not  been  admit t ed, the ju ry 

would have st ill found Defendant  gu ilty. 
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VI (ve rd ict d ire ctor). 

Th e  tria l cou rt d id  n ot p la in ly  e rr in  su bm ittin g  In stru ction  No. 

6, th e  ve rdict d ire ctor for firs t -de gre e  traffickin g . 

A.  Th e  re cord re gardin g th is  c la im . 

In  the amended informat ion  charging Defendant  with  fir st -degree 

t ra fficking for  a t tempt ing to sell or  dist r ibu te the PCP, the St a te a lleged tha t  

Defendant  acted either  a lone or  with  h is passenger , Or is But ler , in  

possessing the PCP and tha t  th is was substan t ia l step toward commit t ing 

fir st -degree t ra fficking.  (L.F .58). 

During the inst ruct ion  conference, Defendant ‘s counsel sta t ed tha t  

while he believed tha t  the in st ruct ions conformed to the MAI, they were 

never theless st ill confusing to the jury on  the ―defin it ions of possession .‖  (Tr .  

737-38).  The cour t  submit ted to the jury Inst ruct ion  No. 6, the verdict  

director  for  fir st -degree t ra fficking.  (L.F . 95-96). 

B.  Stan dard of re vie w . 

This cla im is not  preserved for  appella t e review because the object ion  

made a t  t r ia l differs from the cla im asser ted on  appea l.  At  t r ia l, Defendant  

sa id tha t  the inst ruct ion  complied with  the MAI-CR 3d pa t t ern  inst ruct ions, 

bu t  compla ined about  the defin it ion  of possession .  On appea l, Defendant  now 

asser t s t ha t  a  phrase (―knowing of the substance‘s conten t  and character‖) 
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conta ined in  the MAI-CR 3d pa t tern  verdict  director  was omit ted from the 

inst ruct ion  given  to the jury.  This Cour t  may find tha t  Defendant  waived h is 

r igh t  to appella te review by fa iling to object  a t  t r ia l tha t  the inst ruct ion  did 

not  completely conform to the MAI-CR 3d pa t tern  inst ruct ion .  Consequent ly, 

th is Cour t  is not  required t o give pla in -er ror  review to th is cla im, especia lly 

since Defendan t  fa iled to comply with  Rule 28.03 , wh ich  requires ―specific 

object ions to the inst ruct ions‖ and tha t  ―[n]o par ty may assign  as er ror  the 

giving or  fa ilure to give inst ruct ions  . . . un less the par ty objects  . . . sta t ing 

dist inct ly the mat ter  objected to and the grounds of the object ion .‖ 

An appella te cour t  should be especia lly reluctan t  to gran t  pla in -er ror  

relief on  inst ruct iona l issues when  counsel has fa iled to comply with  Rule 

28.03.  This Cour t  may find tha t  Defendant  wa ived the r igh t  for  review, and 

decline to give pla in -er ror  review, because of h is fa ilure to comply with  Ru le 

28.03.  S ee S tate v. Wurtzberger, 40 S.W.3d 893, 898 (Mo. banc 2001); S tate v. 

Martindale, 945 S.W.2d 669, 673 (Mo. App. E .D. 1997). 

If th is Cour t  should grant  pla in -er ror  review, Defendant  has a  

t remendous burden  to show tha t  he suffered man ifest  in just ice.  

―Inst ruct iona l er ror  seldom  r ises to the level of pla in  er ror .‖  S tate v. Wright , 

30 S.W.3d 906, 912 (Mo. App. E .D. 2000); S tate v. Holm an , 965 S.W.2d 464, 

470 (Mo. App. W.D. 1998).  For  in st ruct iona l er ror  to be pla in  er ror , t he 

defendan t  must  show more than  mere prejudice; he must  ―establish  tha t  t he 
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t r ia l cour t  has so misdirected or  fa iled to inst ruct  the ju ry tha t  it  is apparent  

to the appella t e cour t  tha t  t he inst ruct iona l er ror  a ffect ed the jury‘s verdict .‖  

Wright , 30 S.W.3d a t  912. 

This Cour t  will reverse on  a  cla im of inst r uct iona l er ror  ―only if there is 

er ror  in  submit t ing an  inst ruct ion  and prejudice to the defendant .‖  S tate v. 

Z ink , 181 S.W.3d 66, 74 (Mo. banc 2005).  It  is with in  the t r ia l cour t ‘s 

discret ion  to decide whether  a  tendered jury inst ruct ion  should be submit t ed. 

S tate v. J ohnson , 244 S.W.3d 144, 150 (Mo. banc 2008). 

C.  Th e  tria l cou rt  d id  n ot p la in ly  e rr in  g iv in g  th is  in stru ction .  

The verdict  director  in  th is case was pa t terned a fter  MAI -CR 3d 

325.10.2 (fir st -degree t ra fficking) as modified by MAI-CR 3d 304.04 (a iding 

and abet t ing).  The defin it ion  of ―possession‖ complied with  the defin it ion  

conta ined in  MAI-CR 3d 325.02.  Although the inst ruct ion  complied in  a ll 

other  respects to the pa t tern  inst ruct ion  under  MAI -CR3d 325.10.2, the 

phrase ―knowing of the substance‘s conten t  and charact er ,‖ which  is included 

in  the pa t tern  inst ruct ion , was omit ted from Inst ruct ion  No. 6: 

A person  commits the cr ime of t ra fficking in  the fir st  degree of a  

cont rolled substance if he knowingly dist r ibu tes, delivers, or  sells 90 

grams or  more of a  mixture or  substance conta in ing a  detectable 

amount  of phencyclidine (PCP), a  cont rolled substance. 
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(L.F . 77).  The pa t tern  inst ruct ion  conta ins th is phrase, which  should have 

appeared a t  the end of the paragraph .  S ee MAI-CR 3d 325.10.2.   

Defendant  did not  compla in  a t  t r ia l tha t  the verdict  dir ector  fa iled to 

comply with  MAI-CR 3d.  If he had, the t r ia l cour t  would have undoubtedly 

added the phrase he now cla ims was omit ted.  In stead, Defendant  a rgued 

tha t  the defin it ion  of possession  was confusing.  Defendant  cannot  

demonst r a te tha t  the omission  of the disputed language so misdirect ed the 

jury tha t  it  con t r ibu ted to the verdict .  Consider ing tha t  10 ga llons of PCP, 

which  was stored in  conta iner s with  duct -taped lids and wrapped in  towels, 

was found in  a  su itcase in  the t runk of Defendant ‘s ren ta l ca r , it  cannot  be 

ser iously a rgued tha t  the jury had any doubt  about  Defendant ‘s awareness of 

the ―substance‘s con ten t  and character .‖  This is not  a  case in  which  the 

amount  of drugs involved were so small tha t  a  reasonable a rgument  could be 

made tha t  the Defendant  did not  know it  was present .  Com pare Ingram , 249 

S.W.3d a t  892 (holding tha t  t he record conta ined insufficien t  evidence to 

prove the defendant  possessed a  small rock of crack coca ine found on  the 

dr iver ‘s sea t  on  which  the defendan t  was sit t ing). 

Also, the verdict  dir ector  set  ou t  the elements of fir st -degree t ra fficking 

and posited tha t  Defendant  or  h is passenger  (Or is But ler ) possessed the PCP 

and a t tempted to dist r ibu te or  sell it .  In  paragraph  Four th  of tha t  

inst ruct ion , the jury was told tha t  to find Defendant  gu ilty it  must  find tha t  
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he acted a lone or  together  with  h is passenger  with  the purpose of promot ing 

or  fur ther ing the commission  of fir st -degree t ra fficking.  The jury was a lso 

inst ructed tha t  to act  purposely a  person  must  have the conscious desire to 

engage in  conduct  or  cause a  resu lt .  It  st ra ins logic to believe t ha t  t he jury 

would have found Defendant  gu ilty of th is offense if it  believed tha t  

Defendant  was not  aware of the PCP in  the t runk  or  was ignorant  of it s 

―content  and character .‖  In  fact , the manner  in  which  the in st ruct ion  is 

wr it ten  pract ica lly precludes the jury from doing so, even  without  the phrase 

tha t  Defendan t  now cla ims was omit ted. 

The t r ia l cour t  did not  pla in ly er r  in  submit t ing the verdict  director  to 

the jury and Defendant  has fa iled to car ry h is bu rden  of proving tha t  he 

suffered manifest  in just ice. 
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CONCLUSION  

The circu it  cour t  did not  commit  reversible er ror .  Defendan t ‘s 

convict ion  and sen tence should be a ffirmed. 
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