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ARGUMENT

|.  REPLY TO STANDARD OF REVIEW ON ALL POINTS

When analyzing Relators’ Reply, the standard aEisequired Respondent to “err on
the side of class certification,” without inquiringo the merits of the lawsuitdale v. Wal
Mart Stores, Ing 231 S.W.3d, 215, 221 (Mo. App. 2003%}ate ex rel. Coca-Cola v. Nixon
249 S.W.3d 855 (Mo. 2008).
II.  BAsSs PrRO'S ATTEMPTS TO ESCAPE THE CONSEQUENCES OF MAKING

INCONSISTENT JUDICIAL REPRESENTATIONS FAILS DUE TO ITS (A) FACTUAL

I NACCURACIES AND (B) INCOMPLETE REFERENCES TONON-PRECEDENTIAL OUT-

OF-STATE CASES, AND THUSBASSPRO SHOULD BE ESTOPPED FROMARGUING ANY

LAwW OTHER THAN MISSOURI’S.

A. INTRODUCTION

Bass Pro requires every customer to agree thatoMliskaw as applied in Greene
County controls, yet it relies almost entirely art-of-state cases to argue against estoppel
arising from its representations in Missouri couriegardless, the issue is simple: if the
McKeage’s claimsrise fromthe contract, as Bass Pro represented when ihstnagsfer
of venue, then class certification of all its cusérs — including its out-of-state customers
—is required. Bass Pro’s position that becassiatérests have changed, the Court cannot
judicially estop it, would eliminate the doctrinetieely. The purpose of judicial estoppel is

to prevent a party from making inconsistent judicgpresentationdjecausats interests
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have changed.

Bass Pro inaccurately claims it argued that onlyr@&1 of the McKeage'’s Petition
arises fromthe purchase agreement. Bass Pro unambiguouskseyed that Greene
County venue was required becausecallnts in the McKeage’s Petition, including the
unauthorized practice of law coumatjse fromthe agreement. Bass Pro cannot sidestep
estoppel by misstating the record.

Finally, the only argument Bass Pro made when r&qgethat the St. Charles Circuit
Court transfer venue to Greene County, was_thayewint in the Petitioarises fronthe
agreement requiring transfer to Greene County. Stheharles court granted the relief
requested, on the only basis Bass Pro requestess B30 cannot avoid estoppel by claiming
the St. Charles countay nothave bitten the only lure it cast. Moreover, elfénwere not
obvious that the court relied on Bass Pro’s reprad®ns, judicial estoppel applies, to
prevent Bass Pro’s contradictory judicial repreasgonhs; reliance by the court is not
required under Missouri law. Bass Pro’s briefimgsl nothing to remove its conduct from
the textbook teaching of why judicial estoppel &xis

B. ARGUMENT
1. There Has Been No Change in the Legal Nor Factu@lontext, and Bass
Pro’s “Changed Circumstance” Defense is No Defensd All.
It is noteworthy that the company who requiresitll customers regardless of

purchase state submit to Greene County venue arsgoMii law now relies almost
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exclusively on citations to other states, while radding its judicial representations in
Missouri courts. First, at issue in both the veand class certification hearings were
whether plaintiffs’ claims ‘arise from’ the purcleaagreements. The issue was exactly the
same; the facts were the same; and the allegatiere the same. The only change was the
amount of Bass Pro’s financial interest, and assalt, its judicial representations.

Second, Bass Pro’s “changed circumstance” defens® idefensat all. Quite
simply, applying the “rule” that Bass Pro positsulb eliminate judicial estoppel in
Missouri. For example, Im re Contest of FletcheFletcher could ndtave been estopped
because the “facts changed” from his wanting “ddeiidn California to his wanting
“residency” in Missouri. 337 S.W.3d 137, 138-40dM\pp. 2011). Moreover, these were
different “legal contexts,” because Mr. Fletchektaconsistent positions in different types
of proceedings — once in dealing with politics, &nel other time in dealing with his suit
against the stated. at 142. While “domicile” itself can have differtaneanings in different
contexts, the court estopped Fletcher from plajaist)and loose.

Likewise, if the court had applied “Bass Pro Law"State ex rel. KelCor, Inc., v.
Nooney Realty Trust, Inc966 S.W.2d 399 (Mo. App. 1998), KelCor could hate been
estopped from taking inconsistent positions. HavetheKelCor court considered the
“legal change” that KelCor’s first representatioasan a declaratory judgment proceeding
and the second in a mandamus action, consideréthttiaal change” of a subsidiary sale,

and held estoppel was propéd. at 403-04. Directly on point with Bass Pro’s askion
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that it changed positions solely to defeat classfioation, Exhibit 19* at 76:5-77;5, the
KelCor court explained, “KelCor's change in position asrporate strategy is an
impermissible attempt to play fast and loose whi ¢ourt.” Id. at 404.

In Jeffries v. Jeffries840 S.W.2d 291, 294 (Mo. App. 1992), under “Basss law,”
Jeffries could nahave been estopped from claiming he was not tit@sfather, since there
was a new “factual context.” However, the Missaainrt judicially estopped him, despite
these “changed” facts. Morhof v. Vorhqf532 S.W.2d 830 (Mo. App. 1975), the court
could nothave estopped wife because there was a chaniggal tontext,” i.e. a new statute
to enforce her contract rightsd. at 832. Yet the court estopped wife from claignthe
award was “decretal,” since she previously claim&ds contractual.

In short, the facts from Missowrases on judicial estoppel prove the oppositehaitw
Bass Pro argues. A change in circumstance doeslinohate the estoppel doctrine; it is
often the reason for it. The version of “estopfdss Pro requests does not exist. If it did,
not one Missouri court decision applying the doemnwould remain.

Even the most renowned judicial estoppel case iergan jurisprudence would be
non-existent. INMNlew Hampshire v. Maineb32 U.S. 742 (2001), the Supreme Court
summarily rejected the same arguments Bass Promakes. New Hampshire argued that
its prior representations were made only for commee; that it discovered new facts by

searching historical records; and that there welsamge in public policy after the state’s

L All exhibits referenced herein are included in Appendix to Relators’ Brief

4
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original representationld. at 1811-12. The United States Supreme Courttesgjeevery
argument, holding that “the purpose of the doctis® protect the integrity of the judicial
process by prohibiting parties from deliberatelyamging positions according to the
exigencies of the momentld. at 1810. Bass Pro asks the Court to nullify pugpose.

Simply stated, because its financial interests gbhdn Bass Pro asserts that
representations it made to the St. Charles coddrte venue in Greene County, are false.
Missouri courts do not allow this. Nothing in B&®'s piecemeal citations to other states’
cases changes the analysis. Respondent abushsidnetion and caused Bass Pro’s out-of-
state customers irreparable harm by failing to8tass Pro.

Bass Pro relies heavily on an unpublished Wiscooginion. InO-Ton-Kah Park
230 Wis.2d 747 (Wis. App. 1999), defendant trieduaicially estop O-Ton-Kah from
claiming it had a right to build a pier, by arguitigat O-Ton-Kah had previously made a
contrary representatioid. at *2. The appellate court disagreed, explaitirag O-Ton-Kah
did not argue in favor of pier rights in the pnyoceeding, and in fact, “did not convince the
Stoessecourt of any position regarding pier rights” whaser. Id.

In this case, Bass Pro clearly (a) did argue failaintiffs’ claims arise from the
contract, and (b) convinced the St. Charles toaktthat “all six of plaintiff's claims arise
from the purchase agreement.” Respondent showlel éstopped Bass Pro from claiming
that “not one of plaintiffs’ claims arise from tharchase agreement,” solely to defeat its out-

of-state customers’ claims. While O-Ton-Kah did taixe inconsistent positions, Bass Pro
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clearly did. Missouri courts have consistentlylaggpthe doctrine to similar fact&elCor,
Inc. (Mo. App. 1998); Jeffries(Mo. App. 1992);Vorhof(Mo. App. 1975)Fletcher(Mo.
App. 2011);Shockley v. Dir. of Diy980 S.W.2d 173 (Mo. App. 1998). Bass Pro’s ralea
on an unpublished Wisconsin opinion does not umifotm Missouri law. Rather, Bass Pro
should be held to its judicial admissions thatt Sat (6) counts of plaintiffs’ Petition ‘arise
from’ the purchase agreement,” which “clearly dietathat claims arising from the
agreement will be governed by Missouri la.”

2. Bass Pro Continues to Play Fast and Loose withsitArguments in this

Court.

Bass Pro continues to talk out both sides of itsitho Bass Pro claims that its
“position has been consistentRespondent’s Briefat 85, even where the record
unequivocally contradicts its claim. The factswigass Pro’s representations to be quite

inconsistent:

March 11, 2009: St. Charles County November 6, 2@8ene County

“All six counts of plaintiffs’ Petition “Not one of plaintiff's claims arise from

‘arise from’ the Purchase Agreement.” | the Sales Agreements.”

Please see Exhibit 14t A72; Exhibit 15at A79, emphasis added. See also Exhihit 18
at 29-30; and see Exhibit 18t A250. Bass Pro clearly said thatddlplaintiffs’ claims,

including its customers’ claims for the unauthodipeactice of law'arise from’ the contract,

2 Exhibit 14 at A72; Exhibit 15at A79.
6
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in order to force its customers into Greene CouNiyw, in an about-face due to its changed
interests, Bass Pro argues plaintiffs’ unauthorpragtice claims for document fees (charged
on the face of the contracts), do rerise from’ the contracts. These representatares
blatantly inconsistent.

Bass Pro now also erroneously relies on an arguitneewermade to the trial court,
claiming it “only arguedthat the forum selection clause found in the purchse agreement
should apply . . . to Count VI's claim for rescissin/revocation” Respondent’s Brieft
42, emphasis; see aldd, at 33-34. Bass Pro argued nothing of the sBess Pro very
clearly argued:

“ All six countsof plaintiffs’ petition ‘arise from’ the Purchase Agreement.

Accordingly, the Purchase Agreement’s forum seleatn clause must be

given effect.”

Exhibit 14 at A72, emphasis. Bass Pro clearly recognizéteaime of venue transfer, that
all of the McKeage's claims needediase fromthe contract, in order to force its customers
into Greene County; and that is what it represetidehe Court. In fact, Bass Pro’s own
briefing cites tahe Service Vendingase for the proposition that a forum selectionista
only applies if alclaims stem from the contrad®espondent’s Brigat 52-53, citingervice
Vending v. Wal-Mart Stores, I1n®93 S.W.3d 764, 767-69 (Mo. App. S.D. 2002), and
providing, “Existence of a forum selection clausaicontract . . . does not require (other)

claims between the parties be litigated in thasgliction absent concise language to that
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effect.”

The St. Charles court transferred all of the casepart of it. Bass Pro cannot rewrite
the facts, and its current claim that it said tkirtgnever said does not change those facts, nor
its prior judicial representations. Rather, itsreat representations are the same type of
patently inconsistent comments that judicial esgébjppohibits.

Bass Pro also now says it cannot be held to itsieve@amissions in choice of law
analysis, seRespondent’s Bright 30, while also claiming that the analysistlse“same”
for choice-of-law clauses (and) forum selectiorusks. Respondent’s Brieat 53, where
Bass Pro states, “Although (these cases) involerdhi selection clauses, the analysis is the
same for choice of law clauses.” Again, Bass lPgaes fast and loose to this Court. Quite
simply, Bass Pro wrote the provisions, enforcedantlagainst the McKeages, has enforced
them against customers nationwide, and now triesrtomvent the provisions it drafted,
promised and required. Under clear Missouri ldwannot do this.

Very simply, in Bass Pro’s own words,

“All 6 counts of plaintiff's Petition ‘arise fromthe purchase agreement,”

which “language clearly dictates that claims agdiom the agreement will

be governed by Missouri law.”

Exhibit 14 at A72; _Exhibit 15at A79. Relators request nothing more than wiaeisB?ro
has admitted. Respondent abused his discretigeebyitting Bass Pro to benefit from

diametrically opposite representations to Missoaurts, particularly where Respondent was
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required to “err on the side of upholding certifioa.” Hale, at 221. Bass Pro’s customers
suffer the irreparable harm of having no practieatedy because of the size of their claims
andfor many, their statutes of limitations have r@ass Pro’s reliance on out-of-state cases
to address its conduct in Missouri courts, anaatstinued decision to play fast and loose
with Missouri courts, do nothing to defeat applicatof judicial estoppel. Judicial estoppel
applies under Missoutaw.
3. Reliance by the St. Charles Court is not Requiredo Estop Bass Pro,
Although the Court’'s Reliance on Bass Pro’s Only Agument is Self-
Proving.
Bass Pro’s claim that there is no evidence thatSth&€harles court accepted Bass
Pro’s representation is at best odRespondent’s Bright 27. Bass Pro sought transfer of
all counts on only one ground, that being thatcallnts of the Petition arose from the
purchase contract. The court then transferrezbalhts as Bass Pro requested. To claim that
the court did not accept the only representatidarkat when granting the relief requested
Is nonsensical. Furthermore, Bass Pro loses, beaaliance by the trial court is not an
element of estoppel in Missouri.
For example, inGalaxy Steel928 S.W.2d 420, 423 (Mo. App. 1996), the court
estopped a party from changing its argument, a@f&euriginal representation was clearly
rejectedby the court. Likewise, th#effriescourt unambiguously held, “Judicial estoppel

does notequire reliance or prejudice before the party magke it (because) it protects the
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integrity of the judicial process.Jeffries at 293, emphasis. Similarly, théetchercourt
explained, “Missouri courts (apply) the doctrinees the prior statements were not made
under oath and even when the prior statements negnmade in court at all.” 337 S.W.3d
137, 144-45 (Mo. App. 2011), citifgooney 966 S.W.2d 399, 403.

Rather, as Missouri courts have repeatedly heddddctrine ensures that “one party
will not be allowed to take ‘clearly inconsisteaghl positions on any given day according
to that party’s whims.’ 'Fletcher, at 144. Here, taking “clearly inconsistent lggasitions”

— guidedonly by Bass Pro’s bottom line — is exactly what BassHas done. As such, even
if the trial court had not given Bass Pro the fatieequested, estoppel would be proper, to
prevent it from playing fast and loose in Missargurts. Galaxy Steelat 423; Fletcher, at
144-45; Nooney at 403.

Nonetheless, the basis for the St. Charles cdimtings is clear. The one argument
Bass Pro made before the St. Charles Circuit ¢oufavor of venue transfer) was that “all
six counts of plaintiffs’ Petition ‘arise from’ theturchase Agreement.” Exhibit ,JAG8-
A72. The St. Charles court’s grant of the relexfuested explicitly and implicitly shows the
court accepted Bass Pro’s representation. A nurobdfissouri cases have addressed
implicit findings in court decisions. fhomas v. Lloydl7 S.W.3d 177, 187 (Mo. App. S.D.
2000), the Southern District considered a deferiglafdgim that the trial court should have
partitioned a piece of propeiitykind, rather than through a forced sale. Defendanheld

that the trial court erred, because the trial ctaileéd to make the requisite findings that the

10
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parties would suffer “great prejudice” by partitiond. The Court of Appeals rejected
defendant’s claim, explaining that the court dexidorcing a sale was “an obvious reference
and response by the court to plaintiff’'s pleading'guest to sell the land because partition
in kind would greatly prejudice both partiedd. TheThomascourt held, “When read in
context, the judgment contains a sufficient, allwefilicit, finding of ‘great prejudice.’ 1d.
See alsoReding v. Redin@®36 S.W.2d 37, 42 (Mo. App. S.D. 199Rurdun v. Purdunl63
S.W.3d 598 (Mo. App. W.D. 20038ellon Wrecking v. OrB83 S.W.2d 541, 546 (Mo. App.
E.D. 1999);State v. Royab10 S.W.2d 946 (Mo. 1981), all reading “implitrtdings” into
trial court decisions.

Similarly, the St. Charles court made an obviGalkheit implicit, finding” that_allof
plaintiffs’ claims ‘arise from’ the purchase agresm because that was the only thing Bass
Pro argued. This Court’s “consideration” of whettiee trial courts relied on Bass Pro’s

prior representation weighs heaviiyfavor of estoppef,inasmuch as the court’s findings

were implicit. Bass Pro very clearly argued thatalunts must be transferred, because all
counts“arise from the Agreement.” Exhibit, .4 A71-A72. The St. Charles court agreed,
and transferred the case to Greene County. Extibidrder. The courts reliance on Bass
Pro’s representation is obvious, even though roptired for estoppel.

As Jeffriesexplains, “Judicial estoppel does not requirearade or prejudice before

3 Contrary to Bass Pro’s briefing, reliance by tbert is_notanelemenbf the

doctrine but rather eonsideration Jeffries at 293, KelCor, at 403;Fletcher at 144-145.

11
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the party may invoke it (because) it protects thiegrity of the judicial process.Jeffries
at 293. The purpose of the doctrine is to prepanties from taking inconsistent positions
and from playing fast and loose with the courtchrecalities pulled from snippets of other
states’ cases do not unwind that purpose, norpdication to Bass Pro’s conduct.
Respondent erred in failing to estop Bass Pro.
4. There is Nothing Inconsistent about the McKeage'Representations
Throughout These Proceedings.

Bass Pro’s claim that the McKeages have presentamhsistent claims is simply
wrong. Bass Pro argues that because (a) the McKgageiously argued the purchase
agreement is a contract of adhesion and/or (b)t&slalaim Respondent erred in his class
definition, the McKeagewould be‘estopped” from enforcing the Missouri choice olvla
clause in this class actiofRespondent’s Brighat 47.

The McKeages have claimed since day one thatdlas adhesion contract, and this
remains the case today. Seelators’ Brief at 37-47. Simply put, the law requires strict
construction of adhesion contracts, when enforgaihat the drafter Thus, interpretation
of the purchase agreement is resolved againstrdygdarty Bass Pro, and in favor of every
customer Greenberg v. Saha84 S.W.3d 474 (Mo. App. 2002 rimba v. Pracha
167S.W.3d 706 (Mo. 2005). Similarly, as againsttcact drafter Bass Pro, customers’
reasonable expectations must be enforéstkin Construct. Co., Inc., v. Aetr@l2 S.W.2d

413 (Mo. App. 1981)Zemelman v. Equify935 S.W.2d 673, 675 (Mo. App. 1996). In
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addition to estoppel, these clear rules of law edspiire Bass Pro’s choice of Missouri law

be enforced, regardless of customer purchase fRalators’ Brief at 37-47. Principles of

both (a) adhesion contracting, and (b) judiciabpptl_.independently requitdissouri law
apply.

The ambiguities that Bass Pro writes into its pasghcontracts do netiminate its
customers’ rights to enforce the contract. Custsman still enforce the contract and its
terms — and enforce those terms (a) pursuathietio reasonable expectatioasd (b) with
all ambiguities interpreted in their favor. Théenothing inconsistent in the McKeage'’s
position. Bass Pro’s estoppel analogy on Relafmesfectly consistent issues, is factually
and legally groundless.

Likewise, Bass Pro’s argument that Relatwouild bebarred from pursuing a class
action because Relators contestdbepeof Respondent’s order, is again illogical. Relato
have claimed all along that Respondent appropyiagstified a class action, albeit under too

narrow a class definition. See Exhibit 24 A276, A280; Exhibit 25at A624-A625. The

fact that plaintiffs have sought to expand the<hfter learning that Bass Pro uses the same

contract, with the same choice of law and venugipians nationwide, is 100% consistent
with the McKeage'’s original claim. There is no dont of the McKeages to estop.

In an attempt to deflect attention from its inceteint judicial representations, Bass
Pro posits that Relators’ entirely consistent posg were inconsistent. Its claims are

baseless.
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5. Bass Pro’s Heavy Reliance o@wensis Unpersuasive, as Missouri Cases
Requiring Bass Pro be Estopped are Numerous and Gle

TheOwens v. Contigroup Companies, 2011 WL 1118665 (Mo. App. 2011) court
held estoppel was not required, while noting thatldwyer’s statements were in front of the
same judge, the plaintiff never received an outcoimeresolution as a result of his first
representation, and it was unclear whether pléin&ifl misled the courtid. at *7. In fact,
the court explained that if the court was mislehctions may be appropriatéd. at *7.
However, here Bass Pro (a) took opposite positif)stook the positions in front of two
separate judges,(c) obtained a favorable outcomeessilt of its initial position, i.e. transfer
to Greene County, Missouri, and (d) currently has\srable outcome for taking the
opposite position, i.e. depriving out-of-state wmd from receiving promised protections
under Missouri law.

TheOwengase does nothing to undo the heavy weight ofddisauthority applying
the doctrine to prohibit conduct like Bass Prdis fact, theOwenscourt cited to a number
of cases with facts similar to the issues here reviMissouri courts judicially estopped a
party from taking inconsistent positions regardimg same matteid. at *7, citingVorhof
v. Vorhof 532 S.W.2d 830, 831 (Mo. App. 1975tate v. Dillon41 S.W.3d 479, 485-86
(Mo. App. 2000)Jeffries v. Jeffries840 S.W.2d 291 (Mo. App. 1992).

A brief review of these cases undermines Bass Rrgisment. Iistate v. Dillonthe

conduct at issue and estopped was conduct in the &l In estopping the party from
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taking opposite positions, the court explained,

“A party may not conduct himself throughout thaltrso as to leave the

adversary with the understanding that a fact iootroverted and then take

the position it has not been proved . . . Appellanherefore estopped from

arguing the lack of evidence.”
Id. at 485-86, emphasis. Vforhof, the court estopped wife from claimitige samechild
support she previously claimed was decretal, wagractual. Vorhof,at 831. Similarly in
Jeffries the court estopped husband from obtaining rélah the court’s divorce decree,
based on prior representations aboutsiume decreeleffries at 294. There is nothing in
Owensthat undermines the mandate to estop Bass Protucth

Bass Pro wrote the contract. It chose the wordihghose the state law that would
apply. It chose to impose the language it wrotet®rustomers, and to force them into
Greene County, Missouri. Under Missouri state, lavich it chose for this contract with
fill-in-the-blanks for document fee charges, Bass'$°conduct is not allowed. When it
realized Missouri law does not allow its condut{a) tried to invalidate the provision it
wrote and (b) took clearly inconsistent positidnsits own admission solely to escape class
certification. _Exhibit 19 at A250 (hearing at 76:5-77:5). Bass Pro shdwalde been
estopped from objecting to the choice of law priovisit wrote, particularly after it
previously argued, and benefitted from arguingt:ti®&ut for the terms of the Purchase

Agreement, Counts I-V would not exist. All six @unts of plaintiffs’ Petition ‘arise from’
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the Purchase Agreement.” Exhibit, 4 A71-A72. Respondent abused his discretion in
failing to estop Bass Pro and is causing irreparatm to Bass Pro’s out-of-state customers
by depriving them of contractual legal remediesyised by Bass Pro.
lll. A PPLYING MISSOURILAWTO ALL OF BASSPRO CUSTOMERS' CLAIMS DOES
NOT VIOLATE A FUNDAMENTAL PoLicY oF ANY OTHER STATE, AND BASS
PRO'S ARGUMENTS |IGNORE BAsiIC RuULES OF CONTRACTUAL
INTERPRETATION WHICH REQUIRE BASS PRO’S CHOICE OF LAW BE
ENFORCED
A. INTRODUCTION
The cases do not support Bass Pro, so it posiis &acl holdings found nowhere in
the cases it cites. Bass Pro’s analysis ignorgis bales of contractual interpretation. It can
provide no reason why the parties’ reasonable d¢apens should be disregarded. Its
analysis is likewise almost entirely devoid of casgerpreting “choice of law” issues, but
rather relies on authority enforcing the partiesisonable expectations against the contract
drafter, albeit on noghoice of law matters. Furthermore, this coutiegision inEiselis
perfectly consistent with certification of all casters’ claims, and in repeatedly referencing
Eisel Bass Pro “cites” issues and facts that werdafire theEisel court.
Finally, there is no state that has a fundameraty (1) preventing a Missouri
company from subjecting itself to the laws of Migsp(2) requiring that Bass Pro charge

document fees in their state, (3) permitting Basd®object to the contractual promises and
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rights it provided to that states’ citizens, noy (dquiring that its citizens be fleeced by an
out-of-state company’s add-on charges. Basic aonfirinciples an®estatement (Second)
Conflicts of Law 8187equire Missouri law apply to all claims, regardle$ the customers’
purchase state.
B. ARGUMENT

1. Missouri Case Authority Requires That Missouri Lav Apply.

Bass Pro erroneously claims Relators “do not cémgle Missouri case” in support
of applying Missouri law to all of Bass Pro custosielaims.Respondent’Brief, at 52.
This proves Relators’ supposition that Bass Prandicdkead Relators’ brief. S&elators’
Brief, generally; see also, e.Bauer v. Farmers270 S.W.3d 491 (Mo. App. 2008);
Zemelmann v. Equity Muty&35 S.W.2d 673, 675 (Mo. App. 1996pachs Electric v. H.S.
Construction 86 S.W.3d 445 (Mo. App. 2002).

For example, ibachs Electric v. H.S. Constructj@®6 S.W.3d 445 (Mo. App. 2002),
the Missouri court applied the doctrine of reasdé@a@xpectations to require that Missouri
law apply to alkclaims, including claims arising in Texas.Bauer v. Farmer270 S.W.3d

491 (Mo. App. 2008), the Missouri court requiredsburi law apply to all claims based on

a choice of law provision, because defendant fadgmove Kansas had a materially greater

interest in applying a fundamental policy.
Moreover, the principles that require the contraksissouri choice of law provision

apply to customer claims for document fees fountherface of every agreement, are firmly
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rooted in Missouri case authoritRheem Mfr. Co. v. Progressi&8 S.W.3d 333 (Mo. App.
2000), holding “Missouri courts honor contractuabice of law clauses”Missouri Rental
& Leasing v. Walkerl4 S.W.3d 638 (Mo. App. 2000), holding disputiesia contract terms
are resolved against the draftéfemelmann v. Equity Muty&#35 S.W.2d 673, 675 (Mo.
App. 1996), holding “reasonable expectations” doetrapplies if contract “contains an
ambiguity or is a contract of adhesiorEstrin Construct, Inc. v. Aetn&12 S.W.2d 413
(Mo. App 1981), explaining that terms in a form tawt are interpreted pursuant to the
“typical life situation to determine the purposetbé contract.” Bass Pro objects to the
provision it chose, wrote, required and enfordédssouri law does not now let it complain,
when its customers enforce its promise.

Bass Pro’s position that Relators do not cite Misscases is not only incorrect, but
ironic given that in response to precedential Missauthority opposite Bass Pro’s position,

Bass Pro cites cases that intergretboundforum selectiorclauses against the contract

drafter These cases also all enforce the parties’ redd@mxpectationgust as this Court

should do by applying Missouri law to all of Basso'B customers’ claims. See
Respondent’s Brigat 83, 86, claimingervice Vending, JitterswindansonandHigh Life

prohibit a Missouri choice of law from being applieContrary to Bass Pro’s briefing, not
oneof these cases addresses a choice of law issibker rall involve legally disfavored
outbound forum clauses. The cases Bass Pro psodol@otsupport its arguments, nor

stand for what it claims.
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Plaintiff's tort claims inService Vending v. Wal-Mart Stores, .\n@¢3 S.W.3d 764

(Mo. App. 2002), were wholly independesftthe terminated contract between the parties.

After Wal-Mart terminated its vending contract wilervice Vending (SVC), SVC entered
into negotiations with a third party, Store Servidd. at 767. SVC then brought tortious
interference claims against Wal-Mart for interfgrimith the negotiations between SVC and
Store Serviceld. at 767-68. SVC'’s claims had nothitagdo with SVC'’s prior contract with
Wal-Mart, nor issues thereind. When Wal-Mart tried to enforce a forum seleciitause
from the terminated contract, the court explained,

“The litigation that embodied SVC’s claim did nais® due to the parties’

agreement. . The tort claim Wal-Mart was defending was liimation that

arose ‘due to the parties’ agreemetit arose on the basis of allegations that

Wal-Mart unreasonably interfered with business tiagjons between SVC

and Store Service.”
Id. at 769, emphasis. In refusing to apply the teat@dcontractual language to the issue
before it, theService Vendingourt went no further than common sense. Logictilcourt
held that a terminated contractual forum selectitause does not control completely
independent claims between parties, but ratheralsnonly claims that “arise due to the
parties’ agreement.ld. at 769. Moreover, in refusing to enforce theiforselection clause,
the court ruled against the contract drafter.

Whereas th&ervice Vendinglaims “did not arise due to the parties’ agreenrient
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Relators’ claims clearly do. Whereas reasonatpjeeations irservice Vendingiere that

a forum clause not apply to issues “wholly indeparitiof a terminated contract, the parties’
reasonable expectations here are that (a) Basir&fted Missouri choice of law and venue
to ensure uniform application of Missouri laws, dbylthe contract drafter cannot object to
the language it wrote, required and promised. Basshas itself defined the parties’
reasonable expectations, by admitting “all six dewf plaintiffs’ Petition arise from the
purchase agreement” and “the law very clearly tkstahat claims arising from the
agreement will be subject to Missouri law.” Exhibd, at A72; Exhibit 15at A79.

Bass Pro’s reliance ahtterswingis likewise inapposite. Like thifeervice Vending
court, the Eastern District igitterswingaddressed aautboundforum selection clause.
Jitterswingv. FranCorp, Inc, 311 S.W.3d 828, 831 (Mo. App. 2010). The ceuglained
that enforcement of the outbound forum clause wbaltunfair,” because it would leave the
consumer “without recourseld. at 831. Thditterswingcourt interpreted the terms against

the contract drafteriIn relying onJitterswing Bass Pro ignores basic rules of contractual

interpretation, namely (a) interpretation of foragreements against the contract drafter, and
(b) enforcement of the parties’ reasonable expectst Bass Pro’s attempt to support its
anti-consumer position with a case that preventsogporate contract drafter from
undermining consumer rights, is illogical.

Bass Pro likewise string-citéigh Life Sales v. Brow823 S.W.2d 493 (Mo. 1992),

before then proclaiming thétigh Life “instruct(s) that (the) Missouri choice of law céau

20

1d2 NV #1:01 - L10Z ‘61 lequeaides - uno) swaldng - paji4 A|leaiuclyo(g



may not be applied.Respondent’s Bright 86. LikelitterswingandService Vendinddigh
Life has nothindo do with a choice of law clause, much less agghof law clause to which
the drafting party is objecting. Rather, tHegh Life court again dealt with aoutbound

forum selection clause that the court interpretgalrest the drafterld. at 495-98.

Finally, Bass Pro cites the federal caselafison v. Legalzoom.com, In€27 F.
Supp.2d 782 (W.D. Mo. 2010), which also concermderpretation of anutboundforum
selectionclause, and which that court also interpretgdinstthe contract drafter. In fact,
the court explained there was “uncertainty as t@hvlkaw applies,” despite “Missouri law
iIssues beyond the sales transactidd.at 789. LikeService VendinglitterswingandHigh
Life, Jansondoes nothing to unravel required enforcement oha@ice of law clause (a)
against the contract drafter, (b) when reasonatgeatations require enforcement, (c) when
plaintiffs’ claims concern document fees chargethaface of the agreement, (d) when the
contract drafter enforced the venue provision pamsto judicial representations that @l
plaintiffs’ claims ‘arise from’ the contract, and)(when the drafter admitted all six (6)
counts of plaintiffs’ claims ‘arise from’ the agraent and that all claims arising from the
agreement are governed by Missouri law.

The cases that Bass Pro says “instruct that a Missboice-of-law clause may not
be applied when application of Missouri law cortfliwith a fundamental policy of (another)
jurisdiction,” say no such thingRespondent’s Bright 86. These cases have nothimgo

with a (a) choice of law clause nflr) interpreting the fundamental policy of anothtate.

21

1d2 NV #1:01 - L10Z ‘61 lequeaides - uno) swaldng - paji4 A|leaiuclyo(g



Because Bass Pro’s position is unsupported byabkescit cites, it represents to this Court
that the cases address issues, and make holdiagi$hé cases simply never todch.

Missouri case authority, and basic legal princiglesly rooted in Missouri law,
overwhelmingly require the Missouri choice of lalause be enforced. See eRBpuer, at
498-99; Sachsat 454, 457,Zemelmanpat 675; Walker, at 641-42. The drafter intended
to force all out-of-state customers to file suitGneene County, no matter how small the
claim. Surely Bass Pro felt this to be fair andidple and not just a means to abuse its
customers. If it was fair and equitable agairsstitstomers, it is certainly fair and equitable
against Bass Pro, the drafter. Respondent abuselishretion in denying certification of
all claims regardless of purchase state.

2. Nothing in Eisdl is Inconsistent with Certifying All Customer Claims,

Regardless of Purchase State.

* Bass Pro’s fleeting reference to other Missousiesais no more persuasive, nor
on point. InMajor v. McCallister 302 S.W.3d 227 (Mo. App. 2009), the court
considered a forum selection clause and held itlshoe enforced “where the statements
giving rise to a claim are integrally linked to tbentractual relation between the parties.”
Id. at 231. IrHuch v. Charter290 S.W.3d 721 (Mo. Banc. 2009), the court adohés
neither forum nor choice of law clauses but rathade a merit decision unfavorable to
Bass Pro’s position. IRarmers Exchangel07 S.W.3d 381 (Mo. App. 2003), the court

dealt with conflict issues where there waschoice of law.
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Bass Pro adds words to this Court’s holdindzisel v. Midwest Bankcentrg30
S.W.3d 335 (Mo. Banc. 2007), and draws legal canchs without legal analysis. Bass Pro
claims that granting Relators’ Petition for Writ 6wid require disregard oEisel”
Respondent’s Brieht 63; see aldd., at 59, 81, 85. This is incorrect and lacks amption.
TheEiselcourt held that under Missouri law, i.e. the laasB Pro has chosen, companies
like Bass Pro cannot charge their customers “dootifees” for preparing and processing
legal documentsEisel at 339.

This Court inEiselnever expressed the opinion that it is fundameaiaty to permit
a Missouri company to (a) fleece out-of-state anmeis; (b) benefit from claiming it
intentionally wrote an unenforceable choice of paawision; (c) take diametrically opposite
positions because its interests have changedigdaim contract provisions it drafted and
from which it benefits. Nor did this Court expres<€iselthat (f) another states’ lack of
Missouri’s protections is a fundamental policy tpung a Missouri choice of law provision
drafted by a Missouri company; nor (g) anotherestats a fundamental policy preventing its
citizens from receiving the full protections of Mauri law, when a Missouri company
requires its citizens agree to Missouri law applred Missouri courtroom in order to buy
Bass Pro products.

In fact, quite contrary to Bass Pro’s briefinrge word “fundamental” appears
nowherein the Eisel opinion. Despite Respondent’s repeated referenEeseladdressing

(other) states’ “fundamental policies” in choicelaiv analysisRespondent’s Brieat 77,
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81, 83, 85, this Court ikisel performed no such analysis. Once again, the dase not
support Bass Pro, so it implies a holding that dassexist.

This Court inEisel held that charging document fees, as Bass Pralbias, is
prohibited by Missouri lawld. at 339> Bass Pro has illegally charged these fees, utsder
own choice of Missouri law. Accordingly, undeéisel andCarpenter v. Countrywide Home
Loans 250 S.W.3d 697 (Mo. 2008), all of Bass Pro’s oosdrs regardless of purchase state,
are entitled to a return of money illegally takenBass Pro; this, pursuant to the law of
Missouri that Bass Pro chose to apply to each €deause Bass Pro has chosen this state’s
law to apply, all its customers regardless of stpethe benefit of Missouri law, which
prohibits Bass Pro’s conduct.

Moreover, whether something is fundamental policiiissourj or not, is not the
issue. The issue is whether other statdé (1) materially greater interesthave (2)
fundamental policiethat are NOT protected by application of Missoaww Ito Bass Pro
customer claims. Bauer, 270 S.W.3d 491 (Mo. App. 2008)Restatement (Second) of
Conflicts8187 (1998). In order to meet its burden, Bassniust prove that each state in
which it does business promising customers theeptioin of Missouri law and requiring
Greene County, Missouri venue, has a fundamenlialy{a) prohibiting Bass Pro from fully

complying with Missouri law, (b) prohibiting its aes’ citizens from receiving the

® Relators note that the merits are not at isswtass certification. Sddixon 249

S.W.3d 855 (Mo. 2008).
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contractually promised benefits of Missouri lawda(t) requiring dealers charge their
customers document fees amounting to whatever #inkatwill bear. Bass Pro has not, and
cannot, meet its burden.

Furthermore, Bass Pro’s claim that Relators areunshingEisel“in reverse” is not
accurate. Bass Pro implies that if this court esée the Missouri choice of law promised
to all Bass Pro customers, lllinois law would appligere an lllinois company charges
document fees to customers in Cape Girardeau mirguan lllinois choice of law clause.
The issue is inapposite to the issue here. Funal@athe the question in the example is, “Can
the Illinois company as drafter force illegal feedts customers in another state ?”; whereas
here, the question is, “Can the drafter promiseofdtate consumers Missouri legal
protection and then abandon the promise it wrote?”

Moreover, Bass Pro’s example is devoid of legalysmi® and ignores basic contract
law andRestatement 81&halysis. Several relevant questions bearing ochndtates’ law

would apply, are unanswered. For example:

> What is lllinois’ policy on document fees?

> Is lllinois policy on document fees consistent ncansistent with
Missouri?

> Is lllinois’ policy more or less restrictive thanidgouri?

> What are the parties’ reasonable expectations uhdeelevant facts?

> Is the drafter objecting to language it wrote drsaj is drafter claiming
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the language it drafted lacks conciseness?
> Is the company who drafted the choice of law claause benefitted
from it (to eliminate enumerable customers’ abit@ybring claims in
other states), then trying to disclaim the prownsiowrote?
> Who is the choice of law clause being interpretgairsst — the drafter
or non-drafter?
> Did the company who is now trying to disclaim thepsion force its
customer into Cape Girardeau pursuant to a venodspon on the
same issues?
This “reverse” is not the reverse. Nothing in theurt’s decision would answer the example
Bass Pro provides. The coanayor may notapply lllinois law, andnayor may notapply
Missouri law, depending on the facts. But the tewould apply choice of law analysis to
the facts, not leap-frog choice of law analysisniigking an unsupported “sea change”
argument. Bass Pro’s example is unpersuasivetifiCation of all Bass Pro customer
claims, regardless of purchase state, is perfecthsistent with, and supported by, this
Court’s decision irEisel
3. No Other State Requires Boat Dealers Charge Doment Fees,
Particularly No State Compels Out-of-State DealersCharge Their
Citizens Fees Amounting to “What the Market Would Bear.”

Bass Pro’s claims that many states do not prevémm charging document fees is
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irrelevant.Respondent’s Brigét 61-63. Bass Pro chose to promise, and regopdication

of Missouri law to all its customers’ claims. Naofghe cases Bass Pro cites reqdealers

to charge document fees, nor do any of the casdshira Missouri company conducting
business in their states from subjecting itseMissouri’s laws. It would in fact be very odd
for a state to force an out-of-state company tedeits citizens with spurious add-on fees.
Furthermore, while Bass Pro claims certain stadwe Imandatory licensing fees, that is not
what Bass Pro charges as “document fees,” as BassBbashedly admits to charging its
customers “what the market would bear.” Exhibit 2PA264, A268.

Whether other states (a) allow dealers to chargermdent fees if they include specific
language, or not, or (b) deem the charging of damurfees the practice of law, or not, are
irrelevant issues. As thdall court explained, “The fact that (Missouri) law fmmighot
otherwise apply is irrelevant because the paripsassly agreed that (Missouri) law would
apply.” 876 N.E.2d 1036, 1042 (lll. App. 2007)helparties have chosen Missouri law to
govern all of these claims, and Missouri law shapgly. Bass Pro cannot meet its burden
to prove any other state requires Bass Pro chavgandent fees, precludes a company
headquartered in Missouri from subjecting itselMissouri law, or requires its customers
be fleeced with add-on charges after the sale appézsed.

In fact, theBrack v. Omni Loan Cocase that Bass Pro hails from California,
illustrates this burden that Bass Pro cannot meed. Cal. App.4th 1312 (Cal. App. 2008).

There, the court considered “which state, in theurnstances presented, will suffer greater
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impairment of its policies if the other state’s l@iapplied.” Id. at 1328. In reaching its
decision, the court explained,

“Nevada . . . has no policy which prevents its Emdfrom subjecting

themselves to the regulatory authority of othetesta That is to say, nothing

in Nevada law prevented Omni from fully complyingtwCalifornia law.”
Id. at 1329. Likewise here:

“(Florida, Texas, lllinois, etc.) has no policy whiprevents its boat dealers

from subjecting themselves to the regulatory autyrof other states. That is

to say, nothing in (Florida, etc.) law preventeg8Rro from fully complying

with Missouri law.”
For pages, Bass Pro discussessbateother stateallow document fees to be charged; but
no state requirelsoat dealers do so. There is thus no evideneaybther state having a
policy that is unprotected by application of Misgolaw. No state has an interest in
preventing its citizens from receiving greater eaonsr protection, by contract. Further,
there is nothing novel about Missouri courts gouegrout-of-state conduct of a Missouri
(citizen or corporation) that is, or is not, engagn the practice of law outside the state. See
Supreme Court Rule 5.20; see alsoe Winder530 S.W.2d 222 (Mo. 1975), supplemented
547 S.W.2d 459 (Mo. 1975In re Storment873 S.W.2d 227 (Mo. 1994).

Bass Pro produces no evidence that any otherrsig@es it to charge its customers

whatever fee the market will bear, because no dtzde. Bass Pro chose Missouri law, and
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thus, Missouri law applies to all of Bass Pro’stousers’ claims. Respondent abused his
discretion in failing to certify a class of all damers regardless of purchase state who were
charged document fees pursuant to a contract requissouri law.

4. Application of Missouri Law Brings Predictability of Result.

Bass Pro unsupportedly claims that enforcing thesbliri choice of law clause would
produce “unpredictability” of result®espondent’s Brigat 82. This is silly. Applying the
same state law to all claims insures predictabiitlyich is why Bass Pro claims it put this
choice of law provision in the contract. Bass Bmirrent unpredictability claim is nothing
more than a self-centered stance that it wantsgedulity only when it favors Bass Pro.

Even when there are no estoppel issues presentsaauclass cases uniformly
enforce the chosen law, to ensure uniformity aedlijstability of result. Sedall v. Sprint
876 N.E.2d 1036 (lll. App 2007)Schlesinger v. Supreme Cqu2010 WL 3398844 (Cal.
App. 2010); Nedlloyd v. Superior CourB34 P.2d 1148, 1154 (Cal. 1992). There is no
doubt Bass Pro has countless times prevented cemsuwiits in other states from proceeding,
by forcing Greene County venue and Missouri chofdaw. When a Missouri company (a)
writes a Missouri choice of law provision into eyerustomer contract, (b) forces its
customers into a Greene County courtroom, (c) sgmts that all of plaintiffs’ claims arise
from the contract requiring Greene County venueNisgdouri law, and then tries to disclaim
the Missouri provisions it wrote and enforced,résult should be predictable — Missouri law

applies.
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CONCLUSION

Bass Pro wrote the contract requiring Missouri kpply in Greene County, and
enforced it. It did so either to ensure consisgafaesult, or to close the courthouse doors
to its out-of-state customers. Either way, if toatract applies to Bass Pro’s customers, it
likewise applies to Bass Pro, the drafter. BasssRould be held to the promise of Missouri
law that it provided every customer. It shoulddstopped from backtracking from its
judicial representations that all counts in thatet ‘arise from’ the agreements requiring
Missouri law. Bass Pro’s opposition is based @omplete citations to out-of-state cases
and utter disregard for basic rules of contraantalpretation. It is clear that Missouri law
governs all claims, and thus, Respondent abusetidusetion and causes irreparable harm

to Bass Pro’s out-of-state customers by precluthegh from the class.
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/sl Steve Garner
Steve Garner - MO Bar #35899
Chandler Gregg - MO Bar #56612
415 E. Chestnut Expressway
Springfield, MO 65802
Phone 417-887-4300
Fax 417-887-4385
sgarner@stronglaw.com
chandler@stronglaw.com
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David Baylard
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Union, MO 63084-1812
Phone 636-583-5103
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CERTIFICATE OF COMPLIANCE WITH RULE 84.06
and CERTIFICATE OF SERVICE_

STATE OF MISSOURI )
) ss:
COUNTY OF GREENE )

Pursuant to Rule 84.06(c) and 84.24(l), counseRelators certify that this brief
complies with the limitations contained therein.ckxling the cover page and this
certification, there are 7,407 words in this bri€his complies with Rule 84.06(b). Counsel
for Relators relied on the word count of their wgmbcessing system in making this
certification.

Counsel for Relators state that Relators’ Brief feaswarded to the Missouri Supreme

Court Clerk vieE-FILING , on this 19 day of September, 2014nd served Vig-FILING

and U.S. MAIL to all parties of record as listed below, on_tB& day of September, 2011

James D. Griffin - Mo Bar # 33370 Bryan Wade / Jason C. Smith
Husch Blackwell Sanders, LLP Husch Blackwell Sanders LLP
4801 Main Street, Suite 1000 901 St. Louis Street, Suite 1900
Kansas City, MO 64112 Springfield, MO 65806

Phone 816-421-4800 Phone 417-268-4000

Fax 816-421-0596 Fax 417-268-4040
James.Griffin@huschblackwell.com Jason.Smith@huschblackwell.com

Attorneys for Defendant Bass Pro

Honorable Michael Cordonnier
Greene County Judicial Center
1010 N. Boonville Ave.
Springfield, MO 65802
Respondent
STRONG-GARNER-BAUER, P.C.
/s/ Steve Garner
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