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JURISDICTIONAL STATEMENT

Appellants Missouri Bankers Association, Inc. andnekburg State Bank
(collectively "Appellants”) challenge St. Louis Guy's ("County") enactment of
Ordinance 25,190 of 2012, as amended by Ordinas@32 of 2012 ("Ordinance"). The
Ordinance purports to amend Title VIl of the Redisgt. Louis County Code ("County
Code") by requiring mediation prior to any forealos on a deed a trust. The Ordinance
violates the Missouri Constitution, Missouri stagiand the County's own charter.

On September 24, 2012, Appellants filed suit foclaetory judgment and
injunctive relief in the Circuit Court of the Coyndf St. Louis. On September 27, 2012,
the trial court entered a temporary restrainingeodTRO") enjoining the County and
Charlie A. Dooley (collectively "Respondents”) froemforcing the Ordinance. On
November 14, 2012, after briefing on cross motiémrssummary judgment, the trial
court entered judgment in favor of Respondentsdasgblved the TRO.

Appellants timely appealed the trial court's judgmend on October 15, 2013,
the Court of Appeals for the Eastern District ighite opinion. The opinion held that the
Ordinance conflicted with Missouri Revised Stat§té43.454, but dismissed the appeal
as moot because the County represented it woul@mforce the Ordinance. Based on
the County's "concession"” that it would not enfaitoe Ordinance, the Court of Appeals
deemed it unnecessary to consider this controver$ye appellate court opinion did not
void the Ordinance or direct the County to repbal®rdinance. The opinion also failed
to address the other grounds for appeal presemtéppellants. On October 30, 2013,

Appellants filed a Motion for Rehearing or, In tAdernative, to Modify, as well as a
1
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Motion to Transfer pursuant to Missouri Rule of ICRrocedure 83.02. The Motion and
Application were denied on November 25, 2013.

In accordance with Missouri Rule of Civil Proceel@&3.04, Appellants timely
sought transfer to this Court. This Court grarggellants' Application on February 25,
2014. The Court has jurisdiction pursuant to Miss@onstitution Article V, § 10,
which provides in pertinent part:

Cases pending in the court of appeals may be tramesf to the supreme

court . . . by order of the supreme court beforafter opinion because of

the general interest or importance of a questionlwed in the case, or for

the purpose of reexamining the existing law, orspant to supreme court

rule. The supreme court may finally determinecallses coming to it from

the court of appeals, whether by certificationngfar or certiorari, the

same as on original appeal.

Mo. CONST,, art. V, 8 10 (emphasis addedee alsavo. R. Civ. P. 83.09 (2014) ("Any
case coming to this Court from a district of theu@oof Appeals, whether by
certification, transfer or certiorari, may be filyaletermined the same as on original

appeal.”)
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STATEMENT OF FACTS

l. The Appellants

Missouri Bankers Association ("MBA") is a non-profissociation comprised of
commercial banks and savings and loan associdtaiserves as the principal advocate
for the banking industry within the State of Misgou(L.F.17.} MBA brought suit on
behalf of members who would be adversely affecietriplementation of the Ordinance.
(1d.)

Jonesburg State Bank ("JSB") is a lending and defasng entity subject to
state laws and regulations, as well as supervisiothe Missouri Division of Finance.
(L.F. 18.) JSB is a taxpayer. (L.F.21.) JSB t@astracts with homeowners that will be
subject to the Ordinance if not invalidated. (Id.)

Il. The Ordinance

A. Purpose and Scope

The County Council purportedly enacted the Ordieatoc address the "national
residential property foreclosure crisis,” and tduee its impact on the County's property
values, tax base, budget and collection of reghgnty taxes. (L.F. 84.) To accomplish
this monumental feat, the Ordinance dictates timyt lander who made a residential

property loan secured by a deed of trust ("Lendariyl any defaulting owner of said

! Citations labeled "L.F." refer to the "Legal Filiedbm the Court of Appeals. The Court
of Appeals Legal File was transferred in its emyitte this Court.

3
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property ("Homeowner") must participate in a mandaimediation program ("Mediation
Program™) before a foreclosure deed may be filegtinouis County. (L.F. 91-98.)

B. Mediation Program Implementation

Under the Ordinance, a single individual managed @versees the Mediation
Program ("Mediation Coordinator"). (L.F. 86.) Thdediation Coordinator is a
contractor for the County, rather than a Countyceffor employee. (Id.) Additionally,
appointed mediators conduct the mediation confe®nc(ld.) Both the Mediation
Coordinator and mediators are appointed by the §dtxecutive. (Id.)

The Ordinance requires the Lender to notify the Howner, in writing, about the
Mediation Program and his/her rights thereunderegdMtion Notice"). (L.F. 92-93.)
The Mediation Notice must be provided to the Homeewalong with the Notice of
Foreclosure. (Id.) A copy of this Notice mustoal®e sent to the Mediation Coordinator.
(L.F.92.) The Coordinator is then required to makéeast three (3) attempts to contact
the Homeowner regarding participation in the Madmfrogram. (L.F. 93.)

If the Homeowner foregoes mediation, the Lendedteiemed to have satisfied its
obligations under the Mediation Program, and thelist&éon Coordinator must issue the
Lender a Certificate of Compliance. (Id.) If th#omeowner decides to mediate,
Ordinance 8 727.500 governs. (L.F. 94-97.) Untet section, the Mediation
Coordinator must schedule mediation within sixtyO)(6days of receiving the
Homeowner's notice of intent to participate. (L98.) If the Lender and Homeowner
reach a settlement at the mediation, the Medialioardinator must issue a Certificate of

Compliance within one (1) business day of the canfee. (L.F. 96.)
4
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If no settlement is reached, the Lender nevertbelttisfies the Mediation
Program's requirements so long as the Lender médeaal faith effort” to settle. (L.F.
96-97.) The "good faith" determination is madethyy Mediation Coordinator and/or the
County Counselor. (Id.) In that instance, a @iedie of Compliance will issue within
one (1) business day of the mediation conferenteeifLender submitted all "necessary"
paperwork, all required payments and was repredattéhe Mediation Conference by a
person with the "authority to negotiate and modiifg loan in question and the ability to
review and approve options for the Homeowner's iipelype of loan as required by
Section 727.500(6)." (Id.)

C. Taxes Collected Under the Mediation Program

In conjunction with a copy of the Mediation Notidbe Lender must also send a
$100 payment to the Mediation Coordinator. (L.B.)9This payment is non-refundable.
(L.F. 93-94.) If the Homeowner elects to medidkes Lender must pay an additional
$350 not less than seven (7) business days beffieremiediation. (L.F. 94.) The
payments are made directly to the Mediation Coa@idin—the funds are never paid to,
nor accounted for, by the County Treasurer. (I86.) These flat taxes are collected
without regard for whether the Homeowner actualytipipates in the mediation and/or
how much time the mediator spends on a particukiation. (L.F. 94.)

D. Consequences of Non-Compliance

To receive a Certificate of Compliance, the Lendaequired to participate in the
Mediation Program. (L.F. 97.) The Lender must pbmwith all of the Ordinance's

requirements to obtain a Certificate. (ld.) THRiertificate must be filed with the St.
5
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Louis County Assessor ("Assessor") simultaneousih whe filing of a conveyance of
the foreclosed property with the St. Louis Coungc®der of Deeds ("Recorder”). (Id.)
Although the Recorder cannot refuse to file a cgamnee without a Certificate of
Compliance, any Lender filing a non-certified coyamece is subject to prosecution and a
fine of up to $1,000. (L.F. 97-98.)

If a Lender faces prosecution under the Ordinamcefdilure to comply, it is a
"complete defense to prosecution [under the Ordiepthat the Lender . . . complied
with the requirements set forth in Section 727.50()-(d)." (L.F. 97.) Section
727.500.13 of the Ordinance, however, states thatl “documents and discussions
presented during the Mediation Conference shall deemed confidential and
inadmissible in subsequent actions or proceedirgpravided in Section 435.014,
R.S.Mo. and Missouri Supreme Court Rule 17 excepté¢ extent needed pmosecutea
violation of Section 727.700." (Id.) (emphasis edld The Ordinance also does not
require the mediator to issue findings of fact on@dusions of law to support a finding
that a Lender violated the Ordinance. (L.F. 94-97.

[ll.  Procedural History

Appellants filed suit for declaratory judgment angunctive relief in the Circuit
Court of St. Louis County on September 24, 2012n S2ptember 27, 2012, the trial
court entered a TRO enjoining Respondents from remigp the Ordinance. On
November 14, 2012, the trial court entered sumnuaalgment in favor of Respondents

and dissolved the TRO.
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Appellants timely appealed the trial court's judgineOn January 18, 2013, the
Court of Appeals for the Eastern District of Missagranted Appellants injunctive relief
and delayed the Ordinance's implementation andregricent during the appeal. On
October 15, 2013, the Court of Appeals ruled that®@rdinance conflicted with Missouri
Revised Statute 8§ 443.454. The majority opiniawdéwver, did not void the Ordinance.
Instead, the court accepted a representation byCthenty Counselor that the County
would not enforce the Ordinance and dismissedfalippellant's claims as moot. The
Court of Appeals then remanded the case to thlecwiart with instructions to vacate the
underlying judgment.

On October 30, 2013, Appellants filed a Motion fBehearing or, In the
Alternative, to Modify, as well as an ApplicatioarfTransfer to the Supreme Court of
Missouri. The Motion and Application were denigdMovember 25, 2013.

Pursuant to Missouri Rule of Civil Procedure 83.8gpellants timely filed their
Application for Transfer to the Supreme Court ofssburi on December 10, 2013. This
Court granted Appellants' Application on February, 2014. As indicated in the
Jurisdictional Statemensuprg this Court is empowered to grant Appellants alfin

determination on their claims.
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POINTS RELIED ON

l. THE TRIAL COURT ERRED IN GRANTING RESPONDENTS
SUMMARY JUDGMENT BECAUSE ENACTING THE ORDINANCE
EXCEEDS THE COUNTY'S CHARTER AUTHORITY UNDER
MISSOURI CONSTITUTION ARTICLE VI, §18(B) IN THAT T HE
ORDINANCE CONFLICTS WITH STATUTES OF GENERAL
STATEWIDE APPLICABILITY.

Flower Valley Shopping Citr., Inc. v. St. Louis Cyi628 S.W.2d 749, 754 (Mo. banc
1975)

Jackson County v. State07 S.W.3d 608, 612 (Mo. banc 2006)

State ex rel. Am. Eagle v. St. Louis Cou#2 S.W.3d 336, 341 (Mo. Ct. App. 2008)

State ex rel. St. Louis County v. Edwars®9 S.W.2d 283, 287 (Mo. banc 1979)

Mo. CONST,, art. VI, 88 18(b), 18(c)

Mo. REV. STAT. 88 443.454, 362.109, 361.020.1, 408.554, 408.455.300, 442.020,

443.310, 443.320, 443.325, 443.327 (2014)
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Il. THE TRIAL COURT ERRED IN GRANTING RESPONDENTS
SUMMARY JUDGMENT BECAUSE ENACTING THE ORDINANCE
VIOLATES CONSTITUTIONAL PROVISIONS IN THAT THE
ORDINANCE IMPOSES NEW TAXES AND FEES WITHOUT A VOTE
OF THE PEOPLE, CREATES A REAL ESTATE TRANSFER TAX,
IMPOSES A TYPE OF TAX NOT AUTHORIZED FOR THE COUNTY |,
LEGISLATIVELY DELEGATES JUDICIAL AUTHORITY, USES
COUNTY RESOURCES TO BENEFIT INDIVIDUALS AND
COMPENSATES THE APPOINTED COUNTY MEDIATION
COORDINATOR AND MEDIATORS WITH A PER-MEDIATION FEE
RATHER THAN BY SALARY.

Arbor Inv. Co., LLC v. City of Herman841 S.W.3d 673, 679 (Mo. banc 2011)

Beatty v. Metro. St. Louis Sewer Dig67 S.W.2d 217, 221 (Mo. banc 1993)

Feese v. City of Lake Ozark, Misso@®93 S.W.2d 810 (Mo. banc 1995)

State ex rel. Goldberg v. Barber & Sons Tobacco.,, %9 S.W.2d 859, 861
(Mo. banc 1983)

Mo. CoNsT,, art. I, 8 1; art. V, 8§ 1; art. VI, 88 12, 18(dR;2art. X, 88 1, 22(a), 25

Mo. REv. STAT. 88 67.042, 67.110, 137.035 (2014)
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THE TRIAL COURT ERRED IN GRANTING RESPONDENTS
SUMMARY JUDGMENT BECAUSE ENACTING THE ORDINANCE
EXCEEDS THE COUNTY'S CHARTER AUTHORITY UNDER
MISSOURI CONSTITUTION ARTICLE VI, 8§18(C) IN THAT T HE
ORDINANCE IS NOT A VALID EXERCISE OF THE COUNTY'S P OLICE

POWER.

Casper v. Hetlage859 S.W.2d 781, 789 (Mo. 1962)

Chesterfield Fire Prot. v. St. Louis Cound@5 S.W.2d 367, 371 (Mo. banc 1983)

Flower Valley Shopping Citr., Inc. v. St. Louis Cyi628 S.W.2d 749, 754 (Mo. banc

1975)

THE TRIAL COURT ERRED IN GRANTING RESPONDENTS
SUMMARY JUDGMENT BECAUSE THE ORDINANCE VIOLATES
APPELLANTS' CONSTITUTIONAL RIGHTS IN THAT THE

ORDINANCE CONSTITUTES AN IMPAIRMENT OF CONTRACT, A

RETROSPECTIVE LAW, A TAKING WITHOUT COMPENSATION AN D

A DEPRIVATION OF APPELLANTS' DUE PROCESS RIGHTS.

City of Creve Coeur v. NottebroB56 S.W.3d 252, 257 (Mo. Ct. App. 2011)

Hess v. Chase Manhattan Bank, USA, N280 S.W.3d 758, 769 (Mo. banc. 2007)

Missouri Real Estate Comm'nRayford 307 S.W.3d 686, 690 (Mo. Ct. App. 2010)

State ex rel. Nixon v. Jewgel0 S.W.3d 465, 467 (Mo. Ct. App. 2001)

Mo. ConsT,, art. |, 88 10, 13, 26

10
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THE TRIAL COURT ERRED IN GRANTING RESPONDENTS

SUMMARY JUDGMENT BECAUSE THE ORDINANCE CONFLICTS

WITH THE ST. LOUIS COUNTY CHARTER IN THAT THE ST. L OUIS

COUNTY CHARTER DOES NOT GRANT THE ST. LOUIS COUNTY

COUNCIL THE AUTHORITY TO ENACT THIS TYPE OF

LEGISLATION.

Avanti Petroleum, Inc. v. St. Louis Courly4 S.W.2d 506, 512 (Mo. Ct. App.

1998)

Schmoll v. Housing Authority of St. Louis Coul®1 S.W.2d 494, 498 (Mo. 1959)

Yellow Freight Sys., Inc. v. Mayor's Comm'n on HaRRgghts of City of Springfield91

S.W.2d 382, 385 (Mo. banc 1990)

Mo. CONST,, art. VI, § 18(a)

VI.

THE TRIAL COURT ERRED IN DENYING APPELLANTS' MOTION
FOR SUMMARY JUDGMENT BECAUSE APPELLANTS ARE
ENTITLED TO JUDGMENT AS A MATTER OF LAW IN THAT THE
ORDINANCE CONFLICTS WITH PROVISIONS OF THE MISSOURI
CONSTITUTION, MISSOURI STATUTES OF GENERAL STATEWID E

APPLICABILITY AND THE COUNTY'S OWN CHARTER.

James v. Payuk9 S.W.3d 678, 682 (Mo. Ct. App. 2011)

State v. Nationwide Life Ins. C&40 S.W.3d 161, 179 (Mo. Ct. App. 2011)

11
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STANDARD OF REVIEW

l. Standard of Review for Summary Judgment Ruling

The standard of review for appeal from a grantwhmsary judgment was well-
stated inITT Commercial Fin. v. Mid-Am. Mariné'When considering appeals from
summary judgments, the Court will review the recordhe light most favorable to the
party against whom judgment was entered. .. adé®rd the non-movant the benefit of
all reasonable inferences from the record. Qur review is essentiallge nova. 854
S.w.2d 371, 376 (Mo. banc 1993). The facts in tdse are undisputed because the
Ordinance speaks for itself. The issue before @usrt is therefore one of law. This
standard of review is applicable to all of AppetirPoints Relied On.

“[T]he denial of a motion for summary judgment n@yreviewed when its merits
are completely intertwined with a grant of summgndgment to the opposing
party." State v. Nationwide Life Ins. C&40 S.W.3d 161, 179 (Mo. Ct. App. 2011). In
such a case, this Court may direct the judgmerttttieatrial court should have entered.
Id. Summary judgment should be granted where "theimggearty has demonstrated, on
the basis of facts as to which there is no gendispute, a right to judgment as a matter
of law." ITT, 854 S.W.2d at 378. Review of a summary judgraatehial is done under
the same standard set forth abov&eeThiemann v. Columbia Pub. Sch. Dis338
S.W.3d 835 (Mo. Ct. App. 20118auvain v. Acceptance Indem. Ins., G389 S.W.3d

555 (Mo. Ct. App. 2011).

12
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Il. Severability

When evaluating the validity of a law, the issueseferability must be addressed.
To determine whether an ordinance provision is sdle, courts apply the following
test:

[T]he [ordinance] is valid, regardless of invalibpisions, unless the Court

finds the valid provisions of the statute are sgeasially and inseparably

connected with, and so dependent upon, the vonigom that it cannot be

presumed [the County] would have enacted the yabgisions without the

void one; or unless the Court finds that the vplidvisions, standing alone,

are incomplete and are incapable of being exedatedcordance with the

legislative intent.
Avanti Petroleum, Inc. v. St. Louis Couyrly4 S.W.2d 506, 512 (Mo. Ct. App. 1998).
Here, the Ordinance contains no severability claudeF. 84-98.) In fact, because the
Ordinance creates an integrated mediation scheneeewdach provision is necessary for
the system to function, invalidating any part oé t®rdinance would defeat its goal.
Additionally, the Ordinance expressly requires ander's satisfaction of all its
obligations under the Ordinance to receive a Geaté of Compliance and avoid
prosecution. (L.F. 97.)

For example, without the charges to the Lender,pgiogram is unfunded and
cannot proceed. Similarly, any change to the eodicd timing provisions would leave
participants without any substantive guidelinesHow the program should function. In

short, no provision is severable because they laretegral to the Mediation Program's
13
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effectiveness. Appellants can think of no argunwvemth results in only a portion of the
Ordinance being stricken while the remainder i©ovedld to stand. The lack of a

severability clause could be considered as evid#ratehe County would concur.

14
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ARGUMENT

l. THE TRIAL COURT ERRED IN GRANTING RESPONDENTS
SUMMARY JUDGMENT BECAUSE ENACTING THE ORDINANCE
EXCEEDS THE COUNTY'S CHARTER AUTHORITY UNDER
MISSOURI CONSTITUTION ARTICLE VI, §18(B) IN THAT T HE
ORDINANCE CONFLICTS WITH STATUTES OF GENERAL
STATEWIDE APPLICABILITY.

A. Missouri's Constitution and Case Law Prohibit the Gunty From
Enacting an Ordinance that Conflicts With Statutes of General
Statewide Applicability.

In Missouri, two specific provisions of the MissouConstitution grant charter
counties their power. The provisions state, itipent part:

Article VI, 8 18(b). The charter shall provide fiis amendment, for the
form of the county government, the number, kindanner of selection,
terms of office and salaries of the county officensd for the exercise of all
powers and duties of counties and county officerssgribed by the
constitution and laws of this state.

Article VI, 8 18(c). The charter may provide foethiesting and exercise of

legislative power pertaining to any and all sersi@nd functions of any
municipality or political subdivision, except schabstricts, in the part of

the county outside incorporated cities...

15
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Mo. CoNsT,, art. VI, 88 18(b) and (c). Although charter ntes possess wide authority
under § 18(c) to regulate municipal functions, aintg cannot enact legislation that
"invade[s] the province of general legislation itwmog the public policy of the state as a
whole." Flower Valley Shopping Ctr., Inc. v. St. Louis Cyud28 S.W.2d 749, 754
(Mo. banc 1975).See also State ex rel. Am. Eagle v. St. Louis @o@rR S.W.3d 336,
341 (Mo. App. 2008)charter counties cannot enact legislation comfigcivith "general
legislation involving the public policy of the statas a whole.") The Missouri
Constitution "clearly envisions the laws of thetstarescribing the powers and duties of
[its] charter county officers" under Article VI, §8(b). Jackson County v. Stat207
S.W.3d 608, 612 (Mo. banc 2006%ee also State ex rel. St. Louis County v. Edwards
589 S.W.2d 283, 287 (Mo. banc 1979) (charter coumtght change personnel or
methods, but cannot ignore responsibilities impadsgdConstitution and/or state law);
State ex rel. St. Louis County v. Campb#88 S.W.2d 833, 836 (Mo. Ct. App. 1973)
(charter counties are amenable to state contnolatiers concerning the general public).
The County is indisputably a charter county subjectatewide general laws and
public policy. As such, the County exceeded ittharity by enacting the Ordinance,
which is "out of harmony with the general laws loé tstate and amount[s] to an attempt
to change the policy of the state as declaredHerpeople at large."Am. Eagle 272
S.W.3d at 343. "A charter county's exercise of @ouwhat produces this result is

impermissible."ld. (emphasis added).

The Ordinance is admittedly designed to remedy teoma—not local—crisis.

(L.F. 84.) The County tries to camouflage thispby arguing the Ordinance addresses
16
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local unsecured and unmaintained properties. 84F. Yet the Ordinance contains no
specific provisions for "unsecured and unmaintaipeaperties." (L.F. 84-98.) Rather,
the Ordinance addresses all residential propevitesre the Homeowner is in default
under a mortgage or deed of tréisfld.) Merely reciting an alleged municipal fuioct
cannot hide the Ordinance's true goal—changing gage foreclosure procedures that
are already governed by a myriad of general, sideegtatutes.

From a policy perspective, it is unimaginable thatarter counties have
constitutional authority to subject banks and lead® local regulations. Banking
regulations must be the subject of generally appli, statewide legislation; otherwise, a
city and/or county might enact banking regulatigsporting to trump or add to state

statutes or that conflict with one another—leavenignder to decide whether to comply

2 Notably, a Homeowner's failure to secure or mamgaproperty is often a default under
a deed of trust that triggers a Lender's rightietlegal possession of that property. For
example, the FannieMae standard Missouri deedust form 3026 provides that failure
to maintain the subject property to prevent detation and waste is a default. Missouri
Deed of Trust Form 3026, 88 7 and Z2€https://www.fanniemae.com/s/ more?query
=form+3026(last visited Feb. 11, 2013)). Upon this type efallt, the Lender becomes
responsible for securing and maintaining the prigpefhe Ordinance, therefore, actually
delays corrective action by suspending foreclodoremediation because the Lender
cannot promptly foreclose, secure and maintaincgpegnty, as currently allowed under
state law.

17
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with state, county or city law. Any local ordinansubjecting banks and lenders to
regulations that vary, or even conflict, with ottetate and/or local regulations, would
create chaos and uncertainty in the banking inguskurther, this result would nullify
the State's comprehensive, generally applicabliiteta on these same topics. As a
matter of law, policy and common sense, the Cowugys not have the constitutional
authority to enact an Ordinance that exceeds dstehpowers and directly conflicts with
Missouri statutes declaring comprehensive, statewdalicy.
B. The Ordinance is Inconsistent with Missouri Revised®tatute § 443.454,
Which Became Effective on August 28, 2013.

1. Under the plain language of Missouri Revised S¢afuii43.454, the

Ordinance is invalid and must be declared void.

Section 443.454 was passed by the Missouri GéAssembly in House Bills 446
and 211 (collectively "HB 446") of the 97General Assembly, during its first regular
session. The Governor neither signed nor vetoed48Bso pursuant to Article Ill, 8 31
of the Missouri Constitution, HB446 became law omgAst 28, 2013. Section 443.454
provides:

The enforcement and servicing of real estate |eaasired by mortgage or

deed of trust or other security instrument shalpbesuant only to state and

federal law and no local law or ordinance may add dhange, delay

enforcement, or interfere with, any loan agreemseaturity instrument,
mortgage or deed of trust. No local law or ordoemay add, change, or

delay any rights or obligations or impose fees ates of any kind or
18
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require payment of fees to any government contractiated to any real

estate loan agreement, mortgage or deed of trigr eecurity instrument,

or affect the enforcement and servicing thereof.
MoO. REV. STAT. § 443.454 (2014).

There is no dispute that the Ordinance confliath & 443.454, or that the statute
Is a law of general, statewide applicability. T@eurt of Appeals declared that "Section
443.454 expressly prohibits local government frarfoecing the type of regulation that
has been enacted by the County." (10/15/13 MoA@p. E.D. Op. at p. 4, App. p. A61.)
Even the County Counselor conceded this pointingtah a letter brief to the Court of
Appeals: "[T]he Mortgage Foreclosure Interventiond€ at issue is clearly inconsistent

with the newly stated policy of the State and carbeenforced by St. Louis County."

3 Judge Van Amburg's dissent argues that the Ordinana proper expression of
the County's authority under Article VI, § 18(c)chese "[tlhe ambit of 'general
legislation involving the public policy of the stabs a whole' must end where charter
counties' constitutional authority over municipdlinctions and services' begins."
(10/15/13 Mo. Ct. App. E.D. Op. at p. 5, App. p. 7A6(Van Amburg, J. dissenting).
That is not the law. Well-settled precedent hdltst a charter county's authority must
surrender to statewide policy expressed in geneaplplicable legislationFlower Valley
Shopping Ctr., Inc528 S.W.2d at 754Am. Eagle 272 S.W.3d at 341lackson County
207 S.W.3d at 6125t. Louis County589 S.W.2d at 28T Gampbell498 S.W.2d at 836.
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(Resp. 8/15/13 Letter Brief at p. 2, App. p. A57Therefore, Appellants, Respondents
and the Court of Appeals all agree that the canflith § 443.454 is dispositive and
renders the Ordinance unenforceable.

2. The Court of Appeals Opinion did not render thisecenoot.

Relying on the County's representation that it wWonibt enforce the Ordinance,
the appellate court dismissed the entire case @ amul ordered the trial court to vacate
its judgment. (10/15/13 Mo. Ct. App. E.D. Op. at5 App. p. A62.) The Court of
Appeals did not declare the Ordinance void. TharCaf Appeals did not address any of
Appellants' other claims regarding the invalidifytioee Ordinance. Nor did the Court of
Appeals rule on Appellants' request for attorn&ess in Counts | and IV of the Petition.
Thus, the result of the appellate court's opin@@an express finding that the Ordinance
conflicts with § 443.454, but no opinion or judgrheleclaring the Ordinance void or
addressing Appellants' other grounds and requestsefief. The Court of Appeals'

dissenting opinion correctly noted that the Couttity not repeal the Ordinance and thus

Further, if charter counties could vary or contcadjenerally applicable state laws
under the guise of municipal services, chaos—padity in regulated industries—would
ensue. This is why the Missouri Constitution amaires interpreting the Constitution
have held that the powers of charter counties ecerslary to statewide laws of general
applicability passed for the health and welfaralbMissourians. If Judge Van Amburg's
expansive view of charter power were adopted by @uourt, it would essentially destroy
the legislature's ability to set statewide genpdaddicy.

20
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remains free to resume enforcement at any timé/1§113 Mo. Ct. App. E.D. Op. at pp.
5-6, App. pp. A67-68.) (Van Amburg, J. dissenting).

The appellate court should have entered a judgtmeattthe Ordinance is void.
Am. Eagle,272 S.W.3d at 341. Without that judgment, a lingesticiable controversy
exists between Appellants and Respondént$he case oBratton v. Mitchel] 979
S.w.2d 232 (Mo. Ct. App. 1998), is instructive brstpoint. There, appellant challenged
how the department of corrections calculated heolpaeligibility. 1d. at 234. After
briefing, but before argument, the department afremions issued a memo that, in
effect, agreed with appellant's positiod. at 235. The department then argued the
appeal was moot because the memo granted plahmiffelief she soughtd.

The Bratton court held that appellant's request for a declamatvas not moot and
that appellant was entitled to a judgment configriner status as agreed to in the memo.
Id. The court stated: "This court rules the posgjuént memo, which is in the nature of

a confession of judgment, still does not satisfg thootness litmus test language of

* Appellants' case is also not moot because legslagnders a challenge to existing law
moot only if the legislation itself repeals the lkbaged law. See, e.g., C.C. Dillon Com.
v. City of Eurekal2 S.W.3d 322 (Mo. 2000omm. for Educ. Equality v. Stat@78
S.W.2d 446 (Mo. 1994)Bank of Washington v. McAuliffé76 S.W.2d 483, 487 (Mo.
1984); State v. Salter250 S.W.3d 705, 715 n. 4 (Mo. 2008). Accordinghe General
Assembly's enactment of § 443.454 did not, byfitsabot this case because the statute's
language did not expressly repeal the Ordinance.
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rendering the issue (regarding parole eligibilégademic."Id. The court reversed the
judgment of the trial court and remanded with dimts to enter judgment in favor of
appellant.Id. at 237.

Like the appellant irBratton Appellants here are entitled to a judgment on the
merits that the Ordinance is void. As Judge VanbArg recognized, "[a]s long the
ordinance remains in effect, [the] County is freadsume enforcement at any time . . .
By dismissing this case as moot, the majority Isave ordinance in limbo, and denies
[Appellants] a resolution of the issue over whibkyt brought suit.” (10/15/13 Mo. Ct.
App. E.D. Op. at p. 6, App. pp. A67-68) (Van Ambudg, dissenting). The County's
stipulation that it will not enforce the Ordinan@ée no way binds future County
Counselors, Executives, Councils, or other sepgratected officials like the assessor,
who have duties and obligations under the Ordinandéthout a judgment, property
transferred after foreclosure without the requiésttificate of Compliance has a cloud
on its title. Homeowners subject to a foreclosuegy assert rights to mediation under the
Ordinance. The Ordinance might even become this barsclass action lawsuits against
lenders who conduct foreclosures without mediatiorf&mply put, regardless of the
County's pledge not to enforce the Ordinance, deremains a valid part of the County
Code absent a judgment declaring it void. Andosglas the Ordinance remains in the
Code, this case is not moot.

This remains true despite the Court of Appealshait to dismiss Appellants' case
because that dismissal is procedurally questionabBoth the Eastern District and

Western District Courts of Appeal contend thatsit'procedurally contradictory” for a
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trial court to rule on the merits of a claim by giiag a motion to dismiss.Sandy v.
Schriro, 39 S.W.3d 853, 857 (Mo. Ct. App. 2001). Similarby,trial court cannot
properly decide the merits of a declaratory redietion via dismissalCity of St. Peters v.
Concrete Holding C.896 S.W.2d 501, 503 (Mo. Ct. App. 199%jtihg Moutray v.
Perry State Bank/48 S.W.2d 749, 753 (Mo. Ct. App. 1988)). Here tbBourt of
Appeals' opinion and order to the trial court tcwat® and dismiss the case did exactly
that — purported to dismiss a properly plead datday relief action for mootness. Given
existing Missouri lawsee suprathe appellate court's action was improper. Rétin a
dismissal, Appellants are entitled to a judgmentt@merits that the Ordinance is void.
Bratton 979 S.W.2d at 234-237.

Equally questionable is the Court of Appeals'amtie on the County Counselor's
letter brief concession as the grounds for disrhisBg accepting that representation and
finding the case moot, the Court of Appeals avoidedering an adverse judgment
against the County, avoided addressing the mefifgppellants' remaining grounds for
relief and avoided the question of whether Appédiaare entitled to the attorneys' fees.
Specifically, an adverse judgment on Count | (aposed to a dismissal) could have
resulted in an award of attorneys’ fegSoellner v. Goellner Printing226 S.W.3d 176,

179 (Mo. Ct. App. 2007). The same is true of ameask judgment on Count IV of the
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Petition, Appellants’ Hancock Amendment claim, wher successful challenge entitles
the victor to fees as well.Mo. CONST,, art. X, §23.

In short, the Court of Appeals' decision to dismiggellants' case allowed the
County to stipulate its way out of a potential asvaf attorney fees and avoid repealing
the Ordinance. This gambit also left Appellanteeo grounds for relief unresolved. But
Appellants, like the appellant iBratton are entitled to a judgment on the merits,
particularly where, as here, everyone concedeghbaDrdinance impermissibly conflicts

with § 443.454 . Bratton, 979 S.W.2d at 237.

® See Missouri Bankers Ass'n, et al. v. City of 8uid, et al, No. 1322-CC00511, Mem.
Order & Op. (2% Circuit Court for City of St. Louis Jan. 17, 201L4There, the City of
St. Louis enacted an ordinance virtually identicaihe one at issue here. The court held
the ordinance conflicted with § 443.454 and awarpladhtiffs attorneys' fees under the
Hancock Amendment.ld. at p. 6. The court reasoned that the Hancock Almemt
"should be liberally construed to warrant an awarfees whenever taxpayers prosecute
an action to enforce the constitutional provisiamd aare successful in any material
respect."Id. at p. 4. Finding that "there is no question fhlaintiffs had secured relief to
preclude the collection of the illegal mediatiome, f@and the record is clear that plaintiffs
were likely to succeed on the merits of their clamad not the General Assembly
intervened,” the court granted plaintiffs attorieyses commensurate with their
successful effort to "secure[] significant relief the basis of the Hancock claim, at least
in part.” Id. at p. 5.

24

INd 20:S0 - ¥TOZ ‘LT YoIeiN - I4NOSSIN 40 14N0D INILJNS - paji4 Ajlediuonds|3



As the remaining Points Relied On demonstrate Qfdinance fails for a number
of reasons beyond its conflict with 8§ 443.454. Ideer Point I, standing alone, and
Respondents' concession that the Ordinance canflicth 8§ 443.454, is grounds for
entering judgment in Appellants' favor and voidihg Ordinance. This case could then
be fully disposed of by addressing the award obra#tlys' fees under the Hancock
Amendment or general law. This Court should, tfogee enter a judgment that the
Ordinance is void because it conflicts with Missdsilatute 8§ 443.454, and directing the
Circuit Court to award Appellants attorneys' fees.

C. The Ordinance is Inconsistent With and More Restritive Than State

Laws Governing Lenders in Violation of Missouri Rewsed Statute
§ 362.1009.

The Ordinance also directly conflicts with Missoustatute 8§ 362.1009.
Section 362.109 provides that any ordinance endxyeal political subdivision "shall be
consistent with and not more restrictive than stateand regulations governing lending
or deposit-taking entities regulated by the Diuisiof Finance." Nb. REvV. STAT.

§ 362.109 (2014). Appellants represent Lenderstete by the State of Missouri who
seek to foreclose upon defaulting properties in anmer regulated by the Missouri
Division of Finance. M. Rev. STAT. § 361.020.1 (2014). By enacting § 362.109, the
Legislature explicitly precluded the applicationtibé Ordinance to Appellants.

The plain language of 8§ 362.109 prohibits politisabdivisions, including charter
counties, from passing ordinances that are inctamgisvith or create greater obligations

on banks than any state statute or regulationdigaissed below, the Ordinance imposes
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greater restrictions on the method and manner inclwh.enders foreclose upon
Homeowners' property. (L.F. 84-98.) Thereforee tArdinance violates 8§ 362.109,
exceeds the County's charter authority under thesddiri Constitution and must be
declared invalid.O'Brien v. Roos397 S.W.2d 578 (Mo. 196555m. Eagle 272 S.W.3d
336.

D. The Ordinance Directly Conflicts With Missouri Revised Statute
Chapter 443 Which Regulates Mortgages, Deeds of Tst and
Foreclosure Proceedings.

The General Assembly enacted a body of compreherasid extremely specific
legislation regulating mortgages, deeds of trust fameclosure proceedings in Missouri.
Codified in Missouri Revised Statutes Chapter 448se provisions in no way require
mediation prior to foreclosure. ®MREV. STAT. Chapter 443 (2014). Chapter 443 does,
however, specify how and in what manner a lendestmatify a debtor of a foreclosure
and sale. M. Rev. STAT. 88 443.310 — 443.327 (2014). Chapter 443 also atasdhat
the only circumstance staying a foreclosure is diebtor's death. MOo. REV. STAT.

§ 443.30C. By requiring mediation prior to foreclosure, matidg notice requirements

® Section 443.300 states: "If any person shalloslieing real estate on which there is an
outstanding deed of trust or mortgage of real estathaving subjected personal property
to a security interest with power of sale, shadl, dio sale shall take place under the deed
of trust or mortgage conveying real estate withi reonths after the death of such
person, and no sale shall take place of personakpty so subjected to a security interest
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in conjunction with that mediation and adding andiadnal method for staying
foreclosure, the Ordinance directly conflicts withnd is more restrictive than, the
provisions of Chapter 443. Therefore, the Ordimaexceeds the County's charter
authority under the Missouri Constitution, confiaith the provisions of Chapter 443
and must be declared invali@'Brien,397 S.W.2d 578Am. Eagle 272 S.W.3d 336.
E. The Ordinance Contradicts the Provisions of MissourRevised Statutes
Chapter 408 Relating to the Enforcement of Securitynstruments.

Chapter 408 of the Missouri Statutes codifies ttemdards for enforcement of
security instruments, particularly when a debtomiglefault. Pursuant to 8§ 408.555, a
lender is entitled to take possession of propeutjext to a security interest after a 20-
day notice period. K. REV. STAT. § 408.555 (2014). Section 408.554 also spedifies
type of notice a lender must give to a defaultiebtdr. Id.

Under the Ordinance, if a Lender takes possesdi@anHomeowner's property at
the end of the 20-day notice period—as expressbyvall by state statute—the Lender is
subject to municipal prosecution and a fine. (I8%498.) Similarly, if the Lender gives
the notice authorized by state law (as opposetidmbtice required by the Ordinance),

the Lender is subject to prosecution. (ld.) ThdiQance, therefore, clearly exceeds the

within four months after the death of the persofit'is a general principle of statutory
interpretation that "the mention of one thing ineglithe exclusion of another thing;
expressio unius est exclusio alterfusKansas City v. J.I. Case Threshing Mach. &a.,
S.w.2d 195, 205 (Mo. 1935) (en banc).
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County's charter authority under the Missouri Cibuison, is contrary to the provisions
of Chapter 408 and must be declared inval@Brien,397 S.W.2d 578Am. Eagle 272
S.W.3d 336.

F. The Ordinance Creates Additional Preconditions forConveying a Deed

That Directly Conflict With the Provisions of Missouri Statute
§ 442.020.

Section 442.020 provides that "conveyances of laod®f any estate or interest
therein, may be made by deed . . . without anyradice or ceremony whatever." iM
REv. STAT. § 442.020 (2014). The Ordinance contradicts th&ute by requiring
Lenders to mediate and obtain a Certificate of d@mpe prior to conveying the

foreclosed property or face monetary penaltief..F. 97-98.) Therefore, the type of

" The term "Lender," as used in the Ordinance, iiéé as "a person or entity which has
advanced funds for a loan to a Homeowner secured tbged of trust on a Residential
Property. For the purpose of this Chapter, 'Lendeall also include any servicer of
mortgage loans, trustee named in the deed of arustduly appointed successor trustee."
(L.F. 91-92.) The Ordinance applies to a much teogroup of individuals than just the
entity extending the loan. So the Ordinance sethe possible scenario that a successful
bidder at the trustee's sale could be someone ttherthe Lender, as defined by the
Ordinance. In this situation, it may be impossiiolethe purchaser to obtain a Certificate
of Compliance and, therefore, the purchaser coeldubject to prosecution and a fine of
$1,000.
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transfer authorized by 8§ 442.020 is directly prdki by the Ordinance. So, yet again,
the Ordinance exceeds the County's charter aughonitler the Missouri Constitution,
violates 8§ 442.020 and must be declared invaBrien, 397 S.W.2d 578Am. Eagle
272 S.W.3d 336.

G. The Ordinance Creates Responsibilities for County Asessors in

Addition to Those Outlined in Missouri Revised Staites Chapter 53.

Missouri Revised Statutes Chapter 53 governs coasggssors. ® REV. STAT.
Ch. 53 (2014). The Ordinance imposes requirememtte St. Louis County Assessor
(related to recording transfer deeds, mortgagescamdeyances of deeds of trust) in
excess of the requirements codified in Chapter B8der the Ordinance, the Assessor
must accept Certificate of Compliance filings fordclosed properties and presumably
maintain records related to those filings, althodlgl Ordinance does not outline what
sort of records must be maintairfed(L.F. 97.) None of these duties are imposed on
county assessors under Chapter 53. Accordingly,Qhdinance exceeds the County's
charter authority under the Missouri Constitutithre requirements established in Chapter

53 and must be declared invali@.Brien,397 S.W.2d 578Am. Eagle 272 S.W.3d 336.

® As discussed above, a charter county may not #ierduties prescribed to county
officers, although it may change the name of thiecef or divide the duties between
individuals. See Edward$89 S.W.2d at 287.
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THE TRIAL COURT ERRED IN GRANTING RESPONDENTS
SUMMARY JUDGMENT BECAUSE ENACTING THE ORDINANCE
VIOLATES CONSTITUTIONAL PROVISIONS IN THAT THE
ORDINANCE IMPOSES NEW TAXES AND FEES WITHOUT A VOTE
OF THE PEOPLE, CREATES A REAL ESTATE TRANSFER TAX,
IMPOSES A TYPE OF TAX NOT AUTHORIZED FOR THE COUNTY ,
LEGISLATIVELY DELEGATES JUDICIAL AUTHORITY, USES
COUNTY RESOURCES TO BENEFIT INDIVIDUALS, AND
COMPENSATES THE APPOINTED COUNTY MEDIATION
COORDINATOR AND MEDIATORS WITH A PER MEDIATION FEE
RATHER THAN BY SALARY.

All County ordinances must comply with the Misso@onstitution. SeePoint

I(A), supra Here, as explained below, the Ordinance directyflicts with several

mandates set forth in the Missouri Constitution angst be declared invalid.

A. Because the Ordinance was Not Submitted for Voter gproval, It
Violates the Hancock Amendment.

The Ordinance imposes a payment of $100 on altfoseres in St. Louis County

and an additional payment of $350 if the Homeoweeguests mediation. (L.F. 93-94.)
Despite these charges—which are actually taxes—Gtdinance was passed by the
County Council and signed by the County Executivéheut submitting any portion of

the law to a vote of the people. (L.F.98.) &ese the Ordinance creates new taxes that
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were not approved by the residents of St. LouisBguthe Ordinance violates the
Hancock Amendment to the Missouri Constitution.
Article X, 8 22(a) of the Missouri Constitution feered to as the "Hancock
Amendment") provides in pertinent part:
Counties and other political subdivisions are hergiohibited from
levying any tax, license or fees . . . when thistisa is adopted or from
increasing the current levy of an existing taxetise or fees . . . without the
approval of the required majority of the qualifieaters of that . . . political

subdivision voting thereon.

® An argument that the Hancock Amendment is not itapéd here because the
Ordinance increased a license or fee related t@-dlpncock program must be rejected.
The County's failure to comply with Missouri St&&7.042 essentially admits that the
Ordinance enacts a new program, with new charges.excuse compliance with the
Hancock Amendment under § 67.042, a program mu& Bristed prior to November 4,
1980, or been subsequently approved by the votkts. REV. STAT. 8 67.042 (2014).
No version of the Mediation Program existed prior November 4, 1980, so any
contention that Ordinance's fees merely adjust yastieg program's requirements is
inaccurate on its face. Further, the County faitedgenerate the required public
statement identifying the program being funded bg fees and costs necessary to
maintain the program. Id. These failures undeenainy exemption argument.
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Mo. CONST,, art. X, 8 22(a). Under this Constitutional psion, "fee increases that are
taxes in everything but name" are prohibited, whiée increases which are general and
special revenues but not a tax" are allow@dbor Inv, 341 S.W.3d at 67Ziting Keller

v. Marion County Ambulance Dis820 S.W.2d 301 (Mo. banc 1991)).

To evaluate whether a charge is a fee or a taxtsoansider the five factors first
set forth inKeller: (1) when the fee is paid, such as periodicalgx-{tke) or after
provision of a good or service to the individuayipg the fee (fee-like); (2) who pays the
fee, such as a fee that is blanket billed to ak{ike) or charged only to those using the
service (fee-like); (3) if the amount of the feeafected by the level of goods or services
provided to the payer (fee-like); (4) if the goverent is providing the service or good (if
someone unconnected with the government is prayitle good or service, then the
charge required by the government is probably sulbgethe Hancock Amendment); and
(5) if the activity has historically and exclusiyddeen provided by the government (and
therefore likely subject to the Hancock Amendmer®ee Arbor Iny.341 S.W. 3d at
680. While these five factors guide a court's asialy"[n]Jo specific criterion is
independently controlling” and the list is not exbtive. Id. at 680 & 682. In this case,

however all five factorsalign against the County.

' When there is "genuine doubt" as to the naturehefdharge, uncertainties must be
resolved "in favor of the voter's [sic] right toeggise the guarantees they provided for
themselves in the constitution.Beatty v. Metro. St. Louis Sewer Dig67 S.W.2d 217,
221 (Mo. banc 1993).
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First, fees subject to the Hancock Amendment arnel paespective of the
provision of a good or serviced. at 679. There is no good or service providechw t
Lender in exchange for the required payment ofptt@0. (L.F. 93.) This charge is paid
before any contact with the Homeowner, regardiésshether mediation actually occurs
and is non-refundable. (L.F. 93-94.)

Second, fees subject to the Hancock Amendment kmekdt-billed and not
charged only to those using the servi@eatty,867 S.W.2d at 220. All Lenders (or any
Servicer or Trustee) must pay $100 to the MediatBwordinator before recording a
trustee’s deed and transferring title to real prgpe (L.F. 91-93.) This charge is not
limited only to those Lenders utilizing mediatioergces. (L.F. 93-94.) The Ordinance,
therefore, effectively imposes an illegal forecl@stax.

Third, if the fee amount is unaffected by the levkkervice provided, the fee is
likely subject to the Hancock AmendmenBeatty, 867 S.W.2d at 220. Under the
Ordinance, the initial $100 payment is unrelatechty service, let alone the level of
service provided. (L.F. 93-94.) The further asssnt of $350 (levied if the
Homeowner proceeds with mediation) has no relatipngo the actual mediation
services provided. (L.F. 94.) The Homeowner miglitto attend. If the Homeowner
does attend, the Mediation Conference could takg tminutes or two days. Document
production and exchanges could be brief or volunsno The possible resolutions
presented and evaluated could be few or many. rGikke wide range of mediation
scenarios, it is clear the $350 payment bears tetioeship to the services being

provided.
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Fourth, government-imposed fees for services peuioy someone unconnected
with the government are subject to the Hancock Adnesnt. Arbor Inv, 341 S.W.3d at
680. Here, the Mediation Coordinator is a contrastlected or appointed by the County
Executive, not a County employee or official. (L#5.) The contract between the
County Executive and the Mediation Coordinatorioet the Coordinator and mediators'
duties, and guarantees that the Mediation Coomlinaihd mediators are compensated
solely with money generated by the Ordinance.) (Id.

Finally, the Mediation Program payments are forvises historically and
exclusively provided by a governmental entity anel therefore subject to the Hancock
Amendment. Arbor Inv, 341 S.W.3d at 680. The initial $100 is esselytialreal estate
recording and transfer tax—a service historicallyd aexclusively provided by the
government. While the subsequent $350 paymengedlly relates to a mediation
conference, this government required and sanctidnetliation” is actually a skewed
and prejudicial judicial proceeding that affectseanders' right to foreclose on property in
compliance with established state law. Judiciatpedings are clearly and exclusively a
governmental service.

Based on the foregoing, the mediation costs lebiethe Ordinance are clearly a
tax subject to the Hancock Amendment. There idiapute that voter approval was not

obtained for the Ordinance. Accordingly, the feevisions cannot be enforced and the
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Ordinance must be declared invaltd.SeeFeese v. City of Lake Ozark, Misso8B3
S.w.2d 810 (Mo. banc 1995) (sewerage service chartp@ut vote of people could not
be levied);Avanti Petroleum974 S.W.2d at 512.

B. The Ordinance Violates Article X, 8 25 of the Missori Constitution

Which Prohibits the Imposition of Any New Tax on the Transfer of
Real Estate.

The Ordinance creates a new tax of at least $16frdb@ Lender may record a
foreclosure deed with the County Recorder of Deefls.F. 93.) If the Homeowner
wants to mediate, this tax increases to $450. .(R3-94.) This process creates an
impermissible tax on the transfer of real estate.

Article X, 825 of the Missouri Constitution provislein pertinent part, "the state,
counties, and other political subdivisions are hgrprevented from imposing any new
tax, including a sales tax, on the sale or transfdromes or any other real estate."'o.M

CONST,, art. X, § 25.

' As set forth in the Standard of Review sectisapra the Ordinance contains no
severability clause, which evidences legislativeenih that the fee provisions are not
severable. (L.F. 84-98.) The fees are the onlyre® of funding for the Mediation

Program. Without them, the entire Program—the sulans of accomplishing the
Ordinance's purpose—collapses. Thus, to the exthat Court invalidates the

Ordinance's fee provisions under any of the argusnpresented in this brief, the entire
Ordinance fails and must be invalidated.
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By imposing the mediation charge on all Lenders, @rdinance improperly imposes a
tax on Lenders who are permitted by generally apple state statutes to foreclose upon,
sell and/or transfer residential properties in #went of default. (L.F. 94-97.) The
Ordinance therefore violates Art. X, 825 of the &tigri Constitution and is invalid.

C.  The General Assembly and Constitution Do Not Granthe County the

Power to Tax Real Property as Outlined in the Ordimnce.

As discussed above, the Ordinance creates a nevortathe transfer of real
property. The County does not have the authonitgen the Missouri Constitution or
state statutes, to impose such a tax. AccorditigeyOrdinance's fees are invalid.

Article X, 81 of the Missouri Constitution provides

The taxing power may be exercised by the genesalnalsly for state

purposes, and by counties and other political sukidns under

power granted to them by the general assembly faunty,

municipal and other corporate purposes.
Mo. CoNsT,, art. X, 8 1. Similarly, Article VI, 818(d) ofhe Missouri Constitution
provides: "The county shall only impose such taxgst is authorized to impose by the
constitution or by law." M. ConsT, art. VI, 8 18(d). Under these Constitutional
provisions, the power to tax is a legislative fumctand its exercise by a political
subdivision, such as a county, must be based cgcifgp or clearly implied" authority
delegated by the general assemb§tate ex rel. Goldberg v. Barber & Sons Tobacco,

Inc., 649 S.W.2d 859, 861 (Mo. banc 1983).
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The General Assembly did not empower counties tsolve the national
residential property crisis through taxes on Idnadinesses. Further there isprovision
in the Constitution or state law authorizing theemimposed by the Ordinance. In short,
the stated purpose of the Ordinance far exceedscityge of the County's ability to levy
taxes. For instance, under Missouri statute 8Q3%/.the County may impose the
following real property taxes:

[T]he state tax and taxes necessary to pay theetliod bonded debt of the

state, county, township, municipality, road digdtrior school district, the

taxes for current expenditures for counties, towssshmunicipalities, road

districts and school districts, including taxes ethimay be levied for

library, hospitals, public health, recreation grdsiand museum purposes,

as authorized by law.
Mo. Rev. STAT. § 137.035 (2014). Nowhere in the Constitution taites statutes is the
County authorized to impose the type of taxes erkdly the Ordinance. A county's
power to to impose taxes, moreover, "is not theoatrolled power to impose any tax
except as limited by its charter, or general la@n the contrary, it is only the power to
impose such taxes as have been authorized by ther&eé\ssembly in a general law, or
by the people in its charter—if not in conflict ithe Constitution."Carter Carburetor
Corp. v. St. Louis356 Mo. 646, 655 (Mo. 1947) (en banc).

In summary, the Ordinance imposes unauthorizedstéhat exceed the County's
power and conflict with the Missouri ConstitutionThe Ordinance therefore violates

Article X, 81 and Article VI, 818(d) of the MissauConstitution and is invalid.
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D. The Ordinance Constitutes an lllegal Legislative Diegation of Judicial
Authority.

The Ordinance creates an impermissible judicialeseh whereby the County
Executive appoints a Mediation Coordinator to méketual and legal determinations
regarding Lenders' compliance with the terms of @ndinance. (L.F. 84-98.) Neither
the County Executive, who appoints the Mediatiom@mator, nor the County Council,
who passed the Ordinance, has the authority uh@eMissouri Constitution to delegate
judicial authority in this manner.

Article V, 81 of the Missouri Constitution provide$The judicial power of the
state shall be vested in a supreme court, a cduaippeals consisting of districts as
prescribed by law, and circuit courts." OMCONST,, art. V, 8 1. Similarly, Article II, 81
of the Missouri Constitution provides:

The powers of government shall be divided intoglaestinct departments--

the legislative, executive and judicial--each ofiahhshall be confided to a

separate magistracy, and no person, or collectigresons, charged with

the exercise of powers properly belonging to ongholse departments,

shall exercise any power properly belonging toegithf the others, except

in the instances in this constitution expresslectied or permitted.

Mo. CONST,, art. Il, 8 1. Pursuant to these Constitutigmalvisions, the legislature "has
no authority to create any other tribunal and ibvesvith judicial power," and cannot

turn an administrative agency into a court by grantit power that has been
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constitutionally reserved to the judiciargtate Tax Comm'n v. Admin. Hearing Comm'n
641 S.W.2d 69, 76 (Mo. banc 1982).

The Ordinance constitutes a legislative delegatibjudicial authority because it
vests adjudicative power in mediation officers dapfeml by the County Executive
separate and apart from the judicial branch oeggaivernment.(L.F. 86.) In particular,
the Mediation Coordinator is granted the powerrtteean adjudication (in the form of a
Certificate of Compliance) that a Lender complieithwhe Ordinance. (L.F. 92.) The
Mediation Coordinator is further empowered to makdings that a Lender appeared for
mediation, but did not make a "good faith effod’résolve the matter. (L.F. 96-97.) The
Mediation Coordinator, therefore, possesses thieoaty to find a Lender violated the
Ordinance, refuse a Certificate of Compliance dadall practical purposes, impose an
Ordinance violation fine of $1,000.00. (L.F. 97.A Lender cannot appeal the
Coordinator's findings. (L.F. 84-98.)

Based on the foregoing, the Ordinance grants achtise power to a Mediation
Coordinator appointed by the County Executive mlation of Article V, 81 and Atrticle
Il, 81 of the Missouri Constitution. Ordinancesttlviolate constitutional provisions are
void and unenforceableE.g., Building Owners and Managers Ass'n of MeB.Louis,
Inc. v. City of St. Loujs341 S.W.3d 143 (Mo. App. E.D. 2011).

E. The Ordinance Improperly Benefits Private Individuals in Violation of

Missouri Constitution Article VI, § 23.
The Ordinance directly benefits Homeowners at teeders' expense by allowing

a defaulting Homeowner to occupy the real propeduying the mediation process and
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creating a remedy not contemplated by existing slegfdtrust. (L.F. 84-98.) The
Missouri Constitution prohibits creating this fagdrstatus for Homeowners in default.
Article VI, 823 of the Missouri Constitution proed:
No county, city or other political corporation anbslivision of the
state shall... grant public money or thing of valaet in aid of any
corporation, association or individual, except asvjged in this
constitution.
Mo. CoNsT., art. VI, 8 23. Under the Ordinance, the Countgy contract with
mediators to meet County requirements under then@nde. (L.F. 86.) The mediation
process, designed to exclusively benefit Homeownsriinded exclusively by Lenders
under color of County law. (L.F. 94-98.) Thoseds, therefore, are County funds
(which, as explained below, are required by Chaitebe deposited into the County
Treasury).

As such, the Ordinance grants public funds andaldéuservices to individuals,
the Homeowners, in violation of the prohibition agh counties granting public money
or things of value to, or in aid of, any individualThe Ordinance therefore violates
Article VI, 823 of the Missouri Constitution and isvalid. SeeSt. Louis Children's
Hosp. v. Conwgys82 S.W.2d 687 (Mo. banc 1979).

F. The Ordinance Violates the Requirement in MissouriConstitution

Article VI, 8 12 that County Officers be Compensatd Exclusively by

Salary.
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By paying the Mediation Coordinator and Presidingdihtors with improper

taxes levied on the Lenders rather than by satheyQOrdinance creates a bounty system.

Only if the Homeowner is convinced to mediate dibesMediation Coordinator receive
additional fees from Lenders. So, not surprisinghe Ordinance requires that the
Mediation Coordinator solicit each Homeowner a miaim of three (3) times. (L.F. 93.)
The Ordinance is the type of bounty system spetifigrohibited by Article VI, § 12 of
the Missouri Constitution.
Article VI, 812 of the Missouri Constitution proed:
All public officers in the city of St. Louis andlatate and county
officers in counties having 100,000 or more inheatti$, excepting
public administrators and notaries public, shallcbenpensated for
their services by salaries only.
Mo. CONST,, art. VI, 8 12. By authorizing a bounty systeoncompensate the
mediators, the Ordinance violates the Constitigiorquirement that public
officers in counties having a population greatanti00,000 be compensated only
by salaries. Specifically, the Ordinance creatgmyment system where County
mediators are "compensated solely by the fees lettatl by this Chapter/e.,
the impermissible taxes imposed on the LendersF.(@4-97.) The Ordinance

therefore violates Article VI, 812 of the Misso@onstitution and is invalid.
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.  THE TRIAL COURT ERRED IN GRANTING RESPONDENTS
SUMMARY JUDGMENT BECAUSE ENACTING THE ORDINANCE
EXCEEDS THE COUNTY'S CHARTER AUTHORITY UNDER
MISSOURI CONSTITUTION ARTICLE VI, 818(C) IN THAT T HE
ORDINANCE IS NOT A VALID EXERCISE OF THE COUNTY'S P OLICE
POWER.

The trial court incorrectly held that the Ordinaneas a valid exercise of the
County's police power. (L.F. 242-252.) The Cotstgvocation of its police power to
protect the "health, safety and welfare of the mtikih the Ordinance's preamble was
merely a pretext. Simply reciting those words doespermit the County to exceed its
constitutional authority and invade the provincetbé Missouri General Assembly.
Regardless of its Preamble, the Ordinance's MedidRrogram far exceeds any grant of
police power to the County.

Article VI, 8§ 18(c) of the Missouri Constitution gnts charter counties the power
to exercise legislative authority over the servieesl functions of a municipality or
political subdivision. Chesterfield Fire Prot. v. St. Louis Coun645 S.W.2d 367, 371
(Mo. banc 1983). Powers exercised under this prowi are referred to as "police
powers" and include, but are not limited to, pubiialth, police and traffic, building
construction and planning and zonin@asper v. Hetlage359 S.w.2d 781, 789 (Mo.
1962). Article VI, 8§ 18(c) allows local governmerb exercise police powers to meet

the "peculiar' needs of the countld. at 790.
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The Ordinance is not a valid exercise of the Cganpolice powers. The

preamble clearly states that the Ordinance's pergoaddressing the "national residential
property foreclosure crisis,” as manifested in [Qtuis County. (L.F. 84) (emphasis
added). Addressing a national crisis is not a rfpeduliar” to the County, and there is
no local police power that authorizes the Countyetgislatively address such a crisis.
Even though the preamble's second part recite€dliaty’s intent to address "unsecured
and unmaintained properties,"” the Ordinance itsadikes no distinction or effort to
specifically address these alleged problems. (I8498.) Instead, the Ordinance
operates in the same manner for all residentiapgnaes where the Homeowner
defaulted under a mortgage or deed of trust. (149 described in Point kuprg a
Homeowner’s failure to secure or maintain a propestoftentimes itself a default that
triggers a Lender's right to promptly foreclosusecure and maintain the property. In
this respect, the Ordinance obstructs the very deatien it purports to promote.

Another cited purpose for the Ordinance is usingdiations to "successfully
facilitate mutually beneficial alternatives to folesure...." (L.F. 84.) But there is no
constitutional provision or law authorizing a coumd intervene in private contracts to
resolve a default. In fact, a more appropriater@ge of the County’s police power
would be to promote the enforcement of lawful cacts, not to obstruct their
enforcement.

Based on the foregoing, the Ordinance exceed€thmty's authority. Because

the County did not have authorization to enact degfslation, the Ordinance is not a
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valid exercise of the County's police powers andgintie declared invalidSee Flower

Valley, 528 S.W.2d at 754.

IV. THE TRIAL COURT ERRED IN GRANTING RESPONDENTS
SUMMARY JUDGMENT BECAUSE THE ORDINANCE VIOLATES
APPELLANTS' CONSTITUTIONAL RIGHTS IN THAT THE
ORDINANCE CONSTITUTES AN IMPAIRMENT OF CONTRACT, A
RETROSPECTIVE LAW, A TAKING WITHOUT COMPENSATION AN D
A DEPRIVATION OF APPELLANTS' DUE PROCESS RIGHTS.

A. The Ordinance Impairs Lenders' Contractual Rights Against

Homeowners.

Article I, 8 13 of the Missouri Constitution statést "no . . . law impairing the
obligation of contracts, or retrospective in iteogtion . . . can be enacted."OMCONST.,
art. 1, 8 13. In violation of this provision, th@rdinance impairs contractual rights
between Lenders and Homeowners, including a chafr§@00 to $450 to exercise those
rights. The Mediation Program, at best, substhytiaterferes with and delays a
Lender's enforcement rights under a valid secagfeement, and, at worst, extinguishes
those rights entirely. Simply put, the Ordinanseunenforceable because it forces
Lenders to re-write the existing terms of secuadiyreements with Homeowners in
violation of Article I, 8 13. Howard County v. Fayette Bank49 S.W.2d 841, 845 (Mo.

1941).
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B. The Ordinance is a Constitutionally Impermissible Retrospective Law.

The Ordinance also violates the retrospective elaok the Article |, § 13.
Although often used interchangeably, "retrospettiaad "retroactive" have different
meanings:

A law is retroactive in its operation when it loaksacts backward from its

effective date and is retrospective if it has tlaens effect as to past

transactions or considerations as to future onés. other words, the

constitutional inhibition against laws retrospeetin operation does not

mean that no statute relating to past transactoams be constitutionally

passed, but rather, that none can be allowed tatgpeetrospectively so as

to affect such past transactions to the substaptgldice of the parties

interested.
Missouri Real Estate Comm'n Rayford 307 S.W.3d 686, 690 (Mo. Ct. App. 2010)
(internal citations omitted). "A law is retrospeet in _operation if it takes away or
impairs vested or substantial rights acquired unebesting laws or imposes new
obligations, duties or disabilities with respect gast transactions."Hess v. Chase
Manhattan Bank, USA, N.,A220 S.W.3d 758, 769 (Mo. banc. 2007) (emphasis in
original). Application of a procedural law thatr&scribes a method of enforcing rights
or obtaining redress" retrospectively does not afwul of the constitutional ban, but
retrospective application of a substantive law dodsl. "The distinction is that
substantive law relates to the rights and dutiesmgirise to the cause of action, while

procedural law is the machinery used for carryimgtioe suit." Id. (internal citations
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omitted). Laws that provide for penalties where@@xisted before are substantive in
nature. Id.

To determine whether retrospective application ofaa is constitutionally
permissible, courts ask whether the law "takes awraynpairs a vested or substantial
right or imposes a new obligation, duty, or dis&pivith respect to a past transaction.”
Rayford 307 S.W.3d at 690. "A vested right has beenrdest as a right with an
independent existence, in the sense that oncesis veis no longer dependent for its
assertion upon the common law or statute underiwihimay have been acquiredd. at
691.

The Ordinance is retrospective in operation andmetely procedural because it
severely impairs Appellants’ substantive rightsfooeclose on real property. The
mortgages entered into by Lenders and Homeownensaioed specific contractual
terms, including terms governing events of defalllow, to foreclose, Appellants and
others similarly situated must participate in theu@ty's Mediation Program, which did
not exist when those contracts were executed. . @4F8.) Appellants cannot exercise
their right to foreclose until they fully comply thi the Ordinance. (Id.) If Appellants
refuse to participate, they are subject to a finepoto $1,000. (L.F. 97-98.)

The Ordinance, therefore, superimposes its obtigationto contracts executed
before the law was ever enacted. Under such cstamoes, there is no question that the
Ordinance impairs Appellants’ substantive right$hus, the Ordinance violates the
Missouri Constitution's prohibition on laws thaeaetrospective in application and must

be invalidated.Fisher v. Reorganized Sch. Dist. No. R-V of Gru@dunty 567 S.W.2d
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647, 649 (Mo. banc 1998yf. Am. Eagle Waste Ind., LLC v. St. Louis Courdy9
S.W.3d 813 (Mo banc 2012).

C. The Ordinance Constitutes a Partial Taking Without Just
Compensation.

Article I, 8 26 of the Missouri Constitution statdeat "private property shall not
be taken or damaged for public use without justpemsation.” M. CONST., art. |, § 26.

In considering whether a taking occurred, courislaok to (1) the economic impact of
the regulation; (2) the extent to which the regalathas interfered with distinct
investment-backed expectations; and (3) the cheradtthe government action.State
ex rel. Nixon v. Jewell70 S.W.3d 465, 467 (Mo. Ct. App. 2001).

"A mortgagee with a security interest in real estabay have a right to
compensation if the mortgaged property is takedamaged for public use because the
mortgagee's interest in real estate is consid@regerty.” Barket v. City of St. Louis
903 S.w.2d 269, 271 (Mo. Ct. App. 1995) (internafattons omitted). “[T]he
mortgagee's right to payment when the mortgageg@epty is damaged or taken for
public use is contingent upon: (1) whether theas been a breach in the mortgage
conditions and a default thereon, and (2) whether mortgagee is able to show the
security interest was impaired by reason of suchatdge or taking."ld. "A mortgagee in
a deed of trust has a remedy for the taking in wiwolin part of the mortgaged property
for public use." Guaranty Savings & Loan Ass'n v. City of Springfidl13 S.w.2d 147,

151 (Mo. Ct. App. 1938).
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In Jewell St. Louis County took ownership of an abandonexhetery after the
judicial dissolution of the nonprofit corporationlting title to the property. 70 S.W.3d
at 466. When title was transferred to St. Louisud@y by the court, the court
extinguished all security interests recorded agdires property, including a deed of trust
held by Jewell.ld. The court found that acquiring the cemetery &eé clear of Jewell's
lien constituted a taking by St. Louis County. at 467.

Here, enforcing the County's Mediation Program wadnstitute a partial taking.
The Ordinance amends the terms of the mortgageinignand security agreements
between lenders and borrowers. Essentially, then@qthrough the Ordinance) takes an
interest in the subject property and converts ipublic housing for the duration of the
Mediation Program. Allowing defaulting Homeownets remain in the subject
properties for months after the Lenders' rightdce€lose accrued constitutes a partial
taking for which the Lender must be compensatedecaBse the Ordinance violates
Missouri Constitution Article VI, 8§ 26, the Ordinee must be declared void and
unenforceable.

D. The Ordinance Violates Appellants' Due Process Ridh.

Article I, 8 10 of the Missouri Constitution prowd "[tlhat no person shall be
deprived of life, liberty or property without dueogsess of law.”" Nb. CONST, art. I,

8§ 10. "To determine what process is due in a @d#r case, the court first determines
whether an individual has been deprived of a ctutginally protected liberty or property

interest.” City of Creve Coeur v. NottebroR56 S.W.3d 252, 257 (Mo. Ct. App. 2011).
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"If so, the court next examines whether the prooceslleading to the deprivation of that
interest were constitutionally sufficientld.

Here, the Ordinance fails to adequately protecteNppts' due process right to
defend against criminal prosecution. The Ordinadoes not require the Mediation
Coordinator (or the mediators) to make and preserveviewable record, or to issue
findings of fact or conclusions of law. (L.F. 98-9 Yet the Mediation Coordinator is
empowered to “find" an absence of good faith by tle@der and refuse to issue a
Certificate of Compliance. (L.F. 96-97.) If a ldanr files a foreclosure deed without the
Certificate, that Lender may be fined up to $1,0@0.F. 97-98.) Without a record or
any findings to support (or refute) a good faithedmination, the Ordinance deprives
Appellants of their due process rights.

Furthermore, under the Ordinance's express ternalll "documents and
discussions presented during the Mediation Contereshall be deemed confidential and
inadmissible in subsequent actions or proceedingsatcordance with Missouri Statute
8 435.014 and Missouri Supreme Court Rule 17. .(RF) Within the same sentence,

however, the Ordinance waives and overrides theseigions for the_ prosecution of

alleged violations for failure to file a Certifieabf Compliance. (Id.) (emphasis added).

Of course, the express provisions of this waivendballow the Lender being prosecuted
to subpoena the mediator or Mediation Coordinadorpresent evidence regarding the
mediation, as part of the Lender's defense. (M) are such rights given to Lenders in

any other Ordinance provision.
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Without the ability to defend themselves, Appelkanave been denied due process
of law. As such, the Ordinance violates of Artitl& 10 and must be declared void and
unenforceableDiv. of Family Serv. v. Cagd®39 S.W.2d 546 (Mo. Ct. App. 1997).

V. THE TRIAL COURT ERRED IN GRANTING RESPONDENTS
SUMMARY JUDGMENT BECAUSE THE ORDINANCE CONFLICTS
WITH THE ST. LOUIS COUNTY CHARTER IN THAT THE CHART ER
DOES NOT GRANT THE ST. LOUIS COUNTY COUNCIL THE
AUTHORITY TO ENACT THIS TYPE OF LEGISLATION.

A. The St. Louis County Charter Does Not Allow the StLouis County

Council to Alter the Common Law and/or Statutory Duties Between
Private Citizens.

The County is a constitutional charter county parguo Art. VI, § 18(a) of the
Missouri Constitution. M. CONST,, art. VI, § 18(a). The County operates underatein
approved by voters on November 6, 1979 ("Charte®s a charter county, St. Louis
County enjoys powers the legislature is authorieg@rant and "possesses all powers
which are not limited or denied by the constitufidry statute, or the charter itself."
Yellow Freight Sys., Inc. v. Mayor's Comm'n on HarRaghts of City of Springfield@91
S.W.2d 382, 385 (Mo. banc 1990).

Charter Article Il, Section 2.180 outlines the posvgranted to the St. Louis
County Council. (L.F. 198-201.) The Charter does grant the County Council power
to regulate foreclosures on residential propelfyl.) Stated more broadly, the County

Charter does not grant authority to "...enlarge ¢benmon law or statutory duty or
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liability of citizens among themselvesYellow Freight,791 S.W.2d at 385. That is
because "[i]t has been repeatedly ruled in thigestiaat a [county] has no power, by
municipal ordinance, to create a civil liabilityofn one citizen to another, nor to relieve
one citizen from that liability by imposing it omather." 1d. (citations omitted).

Altering the common law and statutory duties betwtmnders and borrowers is
beyond the powers granted to a charter entity. s€guently, the Ordinance conflicts
with the County's Charter and must be invalidat&ge Schmoll v. Housing Auth. of St.
Louis County 321 S.W.2d 494, 498 (Mo. 1959) (stating that whermunty has adopted a
charter, "acts beyond the powers granted or neclyssaplied therefrom are void").

B. Under the St. Louis County Charter, Fees Collectetly Ordinance

Must be Used for Services Provided by County Offias and Employees
and Must be Deposited into the County Treasury.

If, as Respondents suggested in the trial coud, Ntediation Program levies
mandatory fees—as opposed to taxes—from Lendegs, ttine collection of those fees
violates Article 1l, § 2.180.4 of the Chartér.Section 2.180.4 of the Charter empowers
the County Council to "[e]stablish and collect féeslicenses, permits, inspections and
services performed by county officers and employessiire all fees to be accounted for

and paid into the county treasury . . ." (L.F. J98hus, the Charter requires ordinance

12 Appellants present this argument in the altereathould the Court find that the
monetary payments imposed by the Ordinance aredtiasr than taxesSeePoint
Relied On II(A),supra
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fees be used for county officer and/or employegke services, and, moreover, that all
ordinance fees be deposited in the County treasury.

The Mediation Coordinator is a County contractat, @ County employee. (L.F.
86.) Further, the Ordinance requires Lenders tp fe@s directly to the Mediation
Coordinator. (Id.) These funds are never paid,inbr accounted for by, the County
Treasurer. Thus, the Ordinance provisions relattghe payment of fees violate the
County's charter and are null and volfee SchmqlIB21 S.W.2d at 498.

C.  The Fees Collected Pursuant to the Ordinance Circuments the

Appropriation Power of the County Council Under the County
Charter.

Article II, 8 2.180 of the Charter outlines poweested in the County Council and
includes the power to "[a]ppropriate money for geyment of debts and expenses for
any public purpose . . .." (L.F. 198.) As dismt above, payments mandated by the
Ordinance are paid directly to the Mediation Cooatior. (L.F. 86.) The scheme
outlined in the Mediation Program circumvents tipprapriation power of the County
Council contained in the County Charter. Becatme @rdinance violates the County

Charter, it must be declared voi8ee SchmqlB21 S.W.2d at 498.
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VI.  THE TRIAL COURT ERRED IN DENYING APPELLANTS' MOTION

FOR SUMMARY JUDGMENT BECAUSE APPELLANTS

DEMONSTRATED A RIGHT TO JUDGMENT AS A MATTER OF LAW

IN THAT THE ORDINANCE CONFLICTS WITH PROVISIONS OF THE

MISSOURI CONSTITUTION, MISSOURI STATUTES OF GENERAL

STATEWIDE APPLICABILITY, AND THE COUNTY'S OWN CHART ER.

“[T]he denial of a motion for summary judgment n@yreviewed when its merits
are completely intertwined with a grant of summgndgment to the opposing
party." State v. Nationwide Life Ins. C840 S.W.3d 161, 179 (Mo. Ct. App. 2011). The
Court "may direct in this posture, if proper, thelgment that the court should have
entered."ld. at 179-80 quotingTransatlantic Ltd. v. Salv&1 S.W.3d 670, 676 (Mo. Ct.
App. 2002)). Where "a question of law is almogstaie to arise on retrial and has been
fully briefed by the parties, the issue will be ezksed as a matter of judicial efficiency
and economy."James v. Pauk49 S.W.3d 678, 682 (Mo. Ct. App. 2011). Theltciaurt
denied Appellants' motion for summary judgment gnanted the County's motion for
summary judgment based upon the same legal analysiz. 242-252.)

For the reasons set forth in Points Relied On Isdprg which are herein
incorporated by reference, the Court should reveinge judgment of the trial court
denying Appellants’ motion for summary judgment ahkct the trial court to enter

judgment granting same.
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CONCLUSION

For the foregoing reasons, Appellants Missouri BaskAssociation, Inc. and
Jonesburg State Bank respectfully request this tGoureverse the decision of the trial
court granting St. Louis County’s motion for sumgnpardgment and direct the trial court
to enter judgment against St. Louis County andHerAppellants on Appellants’ motion
for summary judgment as set forth herein.

Respectfully submitted,
STINSON LEONARD STREET LLP

By: /s/ Jane E. Dueker

Jane E. Dueker, #43156

Charles W. Hatfield, #40363

Jamie L. Boyer, #55209

7700 Forsyth Boulevard, Suite 1100
St. Louis, Missouri 63105

(314) 259-4559 (telephone)

(314) 259-4492 (facsimile)
jane.dueker@stinsonleonard.com
chuck.hatfield@stinsonleonard.com
jamie.boyer@stinsonleonard.com
Attorneys for Appellants
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