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ARGUMENT

The “Litigation Exception’:

HIPAA was enacted to, among other things, “ensure the integrity and
confidentiality of [patient] information.” 42 U.S.C. § 1320d-2(d)(2)(A); see also
State ex rel. Proctor v. Messina, 2009 WL 3735919 (Mo.App.W.D.,2009)(“In
HIPAA, Congress directed the Secretary to issue rules and regulations designed to
ensure the privacy of patients’ medical information.” Id. at 5 (emphasis in
original)). In 2003, the privacy rules became effective, including the “litigation
exception” found at 45 C.F.R. § 164.512(e). Respondent argues that HIPAA
“expressly contemplates and provides for disclosure of PHI pursuant to an Order like
that issued by Judge Messina in this case.” (St. Joseph Brief at p.22). However, a
secret, oral ex parte interview, without the presence of the patient or her counsel,
violates HIPAA because adequate safeguards cannot be devised due to the very
nature of a secret, ex parte interview. By virtue of being “ex parte”, there will
always be a risk of inadvertent violation of the confidential relationship between
patient and physician that HIPAA seeks to protect. An ex parte interview does not fit
into any of the rules or exceptions within HIPAA. Within the context of an ex parte
interview, no particular PHI is requested until after the entry of an Order, such as the

one entered by Respondent.



Respondent maintains the Order is compliant and consistent with HIPAA
because there was a hearing prior to the entry of the Order and the Plaintiffs had
notice and an opportunity to object. However, there has been no meaningful notice
or opportunity to object to the requested PHI because the patient is not made aware
of what information is actually going to be requested. The hearing regarding the
Defendants’ motion for an Order authorizing ex parte interviews was essentially
notice and opportunity to object to the request to make an ex parte request for PHI,
not to the actual disclosure of PHI.

The purpose of these secret ex parte interviews is for the Defendants to gather
PHI that is not disclosed to the patient or her counsel. Neither the trial court, nor the
Plaintiffs, will ever know the information requested by the Defendants in the context
of an ex parte interview. There can be no assurance of compliance with the
protections of HIPAA within an ex parte interview, even with a Court Order
outlining the scope of permitted disclosure. This is precisely why ex parte contacts
are not in the “letter and spirit” of HIPAA because the protections provided by
HIPAA cannot be achieved within the informal context of a secret ex parte
interview. The patient has no notice or opportunity to object to statements and
questions actually discussed. The patient cannot object because she does not know
the questions that are going to be asked or what is going to be said. Just because all

of the parties have knowledge an ex parte interview is going to take place does not



place any protections or safeguards as to what is actually discussed, including the
mental impressions and opinions of treating physicians.

Contrary to Respondent’s assertion, Relators are not using the patient
physician privilege as a sword and shield. Respondent incorrectly frames the issue as
being a waiver issue. The issue is not the waiver of the privilege or the
discoverability of PHI, but the method and manner in obtaining PHI under the
purview of HIPAA protections. HIPAA protections simply cannot be effectuated
within the context of an ex parte interview. HIPAA neither endorses nor prohibits
informal discovery of PHI. Since formal discovery methods contemplated by
HIPAA require notice and an opportunity to object, informal discovery would
require, at a minimum, the same safeguards. In other words, safeguards for informal
discovery should be greater than for formal discovery since there is no notice to the
actual request for PHI or an opportunity to object.

Even if the Order executed in this case is deemed compliant with HIPAA,
which it is not, there is nothing in the Missouri rules that allows for this type of
formal order for informal discovery. Respondent argues the Order is proper in this
case and protects the health care provider because it provides clear notice of the
permitted disclosure. Prior to the enactment of HIPAA, Missouri did not prohibit ex
parte interviews. See, Brandt v. Medical Defense Associates, 856 S.W.2d 667 (Mo.

banc 1993). The risk was essentially on the physician or health care provider to



determine the proper scope of disclosure. Now, Respondent argues, HIPAA provides
a procedural device that allows Respondent to issue an Order, thus protecting the
physician (or other covered entities). However, the Order is misleading because it is
labeled as such. If there is an inadvertent wrongful disclosure by the health care
provider, there is nothing the Court could do to remedy the disclosure (except
possibly to sanction counsel or the party who sought the disclosure). The disclosure
cannot be undone. The Utah Supreme Court has voiced similar concerns with regard
to ex parte interviews:

We agree with the courts that have prohibited ex parte communications
between a plaintiff's treating physician and defense counsel for two primary
reasons. First, not doing so undermines patient expectations of physician-
patient confidentiality. Second, appropriately limiting the scope of a treating
physician's disclosure requires judicial monitoring that cannot occur in the
context of ex parte communications.

Sorensen v. Barbuto, 177 P.3d 614, 619 (Utah 2008).

Since the protections contemplated by HIPAA (e.g. notice and opportunity to
object) are impossible to impose within the context of a secret, ex parte interview,
HIPAA does not allow ex parte interviews. Given the foregoing, HIPAA is contrary
to Missouri law that permits ex parte interviews. If HIPAA is considered more

stringent in this context, in order for HIPAA to preempt Missouri law on the subject,



it has to be impossible to comply with both. See Beverly Cohen, Reconciling the
HIPAA Privacy Rules with State Laws Regulating Ex Parte Interviews of Plaintiffs'
Treating Physicians: A Guide to Performing HIPAA Preemption Analysis,43 Hous.
L.Rev. 1091 (Winter 2006). Even though HIPAA and Missouri law seem to be in
conflict, compliance can be achieved with both HIPAA and Missouri law by express
authorization of the Patient. Thus, there is no preemption in this context. However,
just because HIPAA does not preempt Missouri law on the subject does not mean
HIPAA should be ignored and not complied with. HIPAA is not silent on oral
disclosure of PHI applicable to ex parte interviews. Absent an express authorization,
the protections afforded within the litigation exception cannot be adequately satisfied.

Respondent relies heavily upon Arons v. Jutkowski, 9 N.Y.3d 393, 880 N.E.2d
831(2007)". First, the Court in Arons decided, contrary to Missouri law, that the
Plaintiff could be compelled to sign an authorization which authorized defense

counsel to meet with the Plaintiff’s treating physicians ex parte. See Id. Second, the

! Respondent declares Browne v. Horbar, 6 Misc. 3d 780 (N.Y. Sup. 2004) cited
by Relators has been “abrogated” by the Arons case. St. Joseph Brief at p. 29, fn.2.
However, the Browne case has not been abrogated, overruled or mentioned by
Arons. Browne did not consider or decide whether allowing treating physicians to
speak with individuals against their patients’ wishes is inconsistent with HIPAA.

See Id. at 786-8.



reasoning of the New York Court of Appeals is flawed when it concluded there is
“no conflict between New York law and HIPAA on the subject of ex parte interviews
because HIPAA does not address the subject.” Id. at 415. Protected “health
information” as defined by the Secretary includes orally disseminated health
information. 45 C.F.R. § 160.103. This would necessarily include ex parte “oral”
communications with a physician. Respondent, in relying on Arons, argues “that
Court held that HIPPA (sic) merely imposed procedural prerequisites to informal
discovery permitted under state law.” (St. Joseph Brief at p. 29). At some point, the
imposition of procedural requirements transforms informal discovery to formal
discovery. As stated previously, this method of discovery is not enumerated within
the Missouri Supreme Court Rules, and any information that can be legitimately
obtained within an ex parte interview can be obtained within formal discovery
methods where all parties are protected.

Constitutional Issue:

Respondent argues that the inability to perform ex parte interviews is a
constitutional violation. As stated in Century 21-Mabel O. Pettus, Inc. v. City of
Jennings, 700 S.W.2d 809, 810 (Mo. 1985): “[i]t is firmly established that a
constitutional question must be presented at the earliest possible moment ‘that good
pleading and orderly procedure will admit under the circumstances of the given case,

otherwise it will be waived.” ” Meadowbrook Country Club v. Davis, 384 S.W.2d
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611, 612 (Mo0.1964); Securities Acceptance Corp. v. Hill, 326 S.wW.2d 65, 66
(Mo0.1959). Respondent has failed to raise the constitutional issue in any of the prior
pleadings before the trial court. The constitutional violation was raised for the first
time in Respondent’s Application for Transfer and is not properly preserved. Thus,
Respondent has waived any constitutional issues by failing to raise it at the earliest
opportunity. Respondent argues that Defendants would be unable “to conduct factual
investigations or explore theories of the case with key fact witnesses....” (St. Joseph
brief at p. 50). However, these fact witnesses create records which are available to
Defendants. Further, any opinions held by these fact witnesses are discoverable
through formal discovery methods.

HIPAA not intended to disrupt current litigation practices:

By precluding ex parte interviews by defense counsel, a Plaintiff still has to
consent to production of PHI, which can still be obtained through formal discovery
methods where everyone is protected. Again, Respondent misses the mark. The
focus here is not the discoverability of the Plaintiff’s medical condition because of a
state-made waiver rule. The focus is on the method of obtaining the information in
light of HIPAA’s privacy concerns. As stated above, HIPAA’s protections cannot be

achieved within the context of an informal ex parte interview.
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Respondent’s Order is not compelling Plaintiff to sign authorization:

Respondent argues the Order here is not compelling Plaintiff to do anything.
Thus it is distinguishable from Missouri cases that prohibit compelling Plaintiff to
execute a medical authorization authorizing ex parte interviews. This is a distinction
without a difference. The Order authorizes treating physicians to meet privately with
defense counsel over Plaintiff’s objection. The effect of the Order is in direct conflict
with State ex rel. Woytus v. Ryan, 776 S.W.2d 389, 395 (Mo. banc 1989), Brandt v.
Medical Defense Associates, 856 S.W.2d 667 (Mo. banc 1993), and Brandt v.
Pelican, 856 S.W.2d 658 (Mo. banc 1993). The Plaintiff is indirectly being
compelled to consent to defense counsel meeting ex parte with Plaintiff’s treating
physicians. The Order here is the same result as if the trial Court had compelled
Plaintiff to execute an authorization which authorized defense counsel to secretly
meet with Plaintiff’s treating physicians outside the presence of Plaintiff or her
counsel.

“Required by Law’ Exception:

Respondent argues, in conjunction with the “litigation exception” (45 C.F.R. §
164.512(e)), that the “Required by Law” exception applies within the context of an
ex parte interview. However, Respondent’s reliance is misguided and misplaced.
The “required by law” exception was clearly intended to be a catch-all for those state

laws or mandates that require disclosure based upon its own policy reasons. There is
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nothing in Missouri law which mandates or requires disclosure within the context of
an ex parte interview with covered health care providers by defense counsel. While
the waiver of privilege may require the disclosure of relevant PHI by the Plaintiff in a
personal injury action pursuant to Missouri law, the method of disclosure pursuant to
Missouri law is within the confines of formal discovery. Pursuant to Missouri law,
there is no informal discovery method which compels disclosure.

Further, the “required by law” provision must meet the requirements of
subsections (c), (e) or (f). See 45 C.F.R. § 164.512(a)(2). Subsection (e) is the
“litigation exception” previously discussed. Subsection (c) deals with victims of
abuse, neglect or domestic violence; and subsection (f) deals with law enforcement
purposes. Thus, the only applicable subsection within the context of this case is the
litigation exception contained within subsection (e). It makes sense, by the plain
language contained within 45 C.F.R. 8164.512(e), that it be read in conjunction with
the “required by law” exception contained in 45 C.F.R. § 164.512(a). The litigation
exception is essentially part of the “required by law” exception. For example, 45
C.F.R. §164.512(e)(1)(1), states in pertinent part:

(1) Permitted disclosures. A covered entity may disclose protected
health information in the course of any judicial or administrative

proceeding:

13



()  In response to an order of a court or administrative
tribunal, provided that the covered entity discloses only the
protected health information expressly authorized by such
order; or
(Emphasis added).

ek
“In response to an order” suggests the disclosure is required because an order
compels disclosure. The Order here does not order the disclosure of PHI within an ex
parte interview. Therefore, the health care provider is not responding to an Order,
but would be responding to a request by defense counsel for an ex parte interview.
Responding to an Order is in line with the “required by law” exception. A situation
could arise where a health care provider fails to respond to a subpoena. Thereafter,
the party seeking disclosure could move the Court for an order compelling disclosure
as commanded by the subpoena. However, the Order executed by Respondent in this
case was not compelling disclosure of anything. It essentially provided the health
care provider an authorization to disclose PHI. Another example of the “required by
law” exception is subsection (c) which deals with victims of abuse, neglect or
domestic violence. Missouri has a mandatory reporting statute for suspected abuse.
R.S.Mo. § 210.115. When a health care provider encounters suspected abuse,

disclosure is required pursuant to Missouri law. Id. Within the context of ex parte

14



interviews, the broad “required by law” exception discussed by Respondent simply
does not add anything to the litigation exception previously discussed.

Health Care Operations — Legal Services:

Respondent and Amici cite to the “Health Care Operations” exception to
obtaining an express authorization. The Privacy Rule permits a defendant physician
to use or disclose patient information to defend him or herself without obtaining the
prior written authorization of the patient who is the subject of the information. See
45 C.F.R. § 164.506(c)(1) (permitting a covered entity to use or disclose protected
health information for its own treatment, payment, or health care operations without
the prior written authorization of the patient); Id. § 164.501 (defining health care
operations to include legal services). However, to construe these provisions as
allowing ex parte interviews within the litigation context is a stretch. HIPAA
specifically addresses permitted disclosures within the context of litigation in 45
C.F.R. 164.512(e). To interpret the Health Care Operations provision in the manner
Respondent does renders the litigation exception meaningless. It also heightens the
likelihood of inadvertent disclosure of embarrassing or unrelated protected health
information because there would be no oversight or protection with regard to the

scope of any disclosures.
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Briefs filed by Amicus Curiae in Support of Respondent:

Two (2) amicus briefs filed in support of Respondent cite to Holman v. Rasak,
761 N.W.2d 391 (Mich. Ct. App. 2008). As correctly pointed out by one, an appeal
has been granted to the Michigan Supreme Court and is currently pending. Thus,
reliance on Michigan case law is inappropriate. Interestingly, one of the amicus
briefs does not contain a single case citation.

It is somewhat surprising the amicus briefs filed by the various medical
associations advocate for the allowance of ex parte interviews. Even if the Order
signed by Judge Messina is deemed appropriate by this Court, there is no Court
oversight or supervision with regard to this informal discovery method. In fact,
Respondent maintains “there is no need for court oversight of this order because it is
not part of formal discovery.” (Blackburn Brief at p. 25). Thus, the risk of
inadvertent disclosure penalties falls squarely on the health care provider, who has
knowledge of the PHI, and has to make a determination as to what is appropriate for
disclosure. It is unfair to place the health care provider in this position. The Supreme
Court of lowa voiced similar concerns in Roosevelt Hotel Ltd. Partnership v.
Sweeney, 394 N.W.2d 353, 357 -358 (lowa 1986):

The possibility of inadvertent wrongful disclosure of confidential matters

troubles us. We do not mean to question the integrity of doctors and lawyers or

to suggest that we must control discovery in order to assure their ethical
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conduct. We are concerned, however, with the difficulty of determining
whether a particular piece of information is relevant to the claim being
litigated. Placing the burden of determining relevancy on an attorney, who
does not know the nature of the confidential disclosure about to be elicited, is
risky. Asking the physician, untrained in the law, to assume this burden is a
greater gamble and is unfair to the physician. We believe this determination is
better made in a setting in which counsel for each party is present and the court
is available to settle disputes. Furthermore, we see the forced consent to
private interviews with plaintiffs' health care providers as inconsistent with our
discovery rules generally. Deposition testimony is obtained when opposing
counsel are present and participate, and the testimony is recorded and
preserved. See lowa R. Civ. P. 140. Arguments based on invasion of attorney
work product and trial strategy are unpersuasive and somewhat out of tune

with our modern discovery process.

The formal discovery methods enumerated within the Missouri Supreme Court Rules

provides defense counsel the method to obtain the same information sought after in

an ex parte interview, while at the same time protecting all parties and non-parties.

Any potential benefits the defense counsel may have by conducting ex parte

interviews is easily outweighed by the patient’s privacy interests and the societal

interest in maintaining the sanctity of the physician patient relationship.
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CONCLUSION

Relators pray that this Court, upon hearing of all matters at issue herein, will

make Relators’ writ of prohibition or mandamus absolute, and will grant Relators

such other processes, orders and remedies as may to the Court appear fair, just and

appropriate under the circumstances.
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