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JURISDICTIONAL STATEMENT

Defendant IVAX Corporation, Inc., formerly AZenith Galdline Pharmaceuticas, Inc.) adopts

Planiff/Appdlants jurisdictiond statement.!

'Ealier this year, Zenith Goldline Pharmacewtticals, Inc. changed itsnameto IVAX
Pharmacauticds, Inc. Defendant/Respondent will continue to refer to Zenith Galdline throughout the

brief to avoid confuson.



STATEMENT OF FACTS

On dly 23, 1997, Raintiff/Appdlantsfiled their initid petition againgt Dr. Blake Lambourne and
two hospitas dleging the April 1996 deeths of Detra Pankins and her twins were the reault of afailure
to monitor and treat liver damage caused by the adminidration of the anti-hypertension drug Aldomet
(generic: Methyldopa). (L.F. 112-129). The manufacturer of the Methylodopa taken by Debra Pankins
was listed as AZenitH) on the pill battles Plaintiff/Appdlants did not indude "Zenith" in the origind
Petition.

In Augugt 1997, Rantiff/Appelants sarved interrogatories upon Defendant St. Louis University.
(SuppL.F.,Vadl.1a5). Theinterrogetoriesinquired about Dr. Lambourne (Ms. Pankins: treating
physdan) who was an employee of S. Louis University during thetimein question. (Supp.L.F., Val. 1
a 1-4). On September 29, 1997, Defendant . Louis University filed an objection to
Rantff/Appdlants interrogatory number three, which asked for the home address of Dr. Lambourne.
(Supp.L.F., Val. 1 a 1-4). Ove ayear and ahdf dapsed before Plantiff/Appdlants filed amotion to
cdl up the objection for heering.  (Supp.L.F., Vdl. 1 & 5-6). Thereisno indication Rlantiff/Appdlants
ever asked S. Louis University to produce Dr. Lambourne for depogtion prior to April 1999 (21
months after sLit wasfiled), and a no time through written discovery did Plantiff/Appelants ever ask
about the manufacturer of Methyldopa.or the identity of AZenitH) aslisted on the pill bottle

On October 13, 1999, over two years dter the origind petition wasfiled, Plantiff/Appdlants
moved for and received an Order granting leave to add Zenith-Goldline as an additiond Defendant.

(L.F. 57). On October 21, 1999, Raintiff/Appdlants filed an amended petition adding Zenith Goldline



Pharmaceuticas, Inc. (Zenith Goldline) as adefendant (L.F. 87-103). On March 31, 2000, Zenith
Goldline was served.

On May 2, 2000, Rantiff/Appdlantsfiled aMation for Default and Inquiry againg defendant
Zenith Galdline. On May 2, 2000, counsd for Zenith Galdline dso spoke with Plaintiffs/Appellants
counsd and indicated alimited entry of gppearance was bang filed on behdf of Zenith Goldine thet
sameday. During the conversstion, Plaintiffs:/Appelants counsd did not voice an objection to thefiling
of the entry of gppearance. Plantiff/Appdlants never cdled for hearing ther Mation for Default and
Inquiry.

On May 5, 2000, defendant Zenith Goldline filed an Answer to Rantiffs/Appdlants Amended
Petition. (L.F. 70-78). Inthe Answer, Zenith Goldline sated ARantiff-s dams are barred in whole or
in part by the goplicable Satutes of limitations@ (L.F. 74).

On May 26, 2000, Zenith Goldline filed a Mation to Dismiss and Supporting Memorandum
based on the Satute of Limitations for wrongful deeth actions, * 537.100 RSMo. (1998), because over
three years had passad between the accrud of Plaintiffs/Appdlants cause of action and thefiling of the
amended petition adding Zenith Goldline  The Mation to Dismiss eroneoudy referred to the
goplicable gatutory provison for the Satute of Limitations but quoted the correct goplicable languege.
Defendant/Respondent=s Mation to Dismiss provided: AThe gpplicable satute of limitations period for
wrongful desth daimsin Missouri isthree (3) years according to MO. REV. STAT. 508.010 (1998),
which datesA[every action indtituted under * 537.080 shdl be commenced within three years after the
cause of action shdl accrue) (L.F. 80). Defendant/Respondent:=s supporting memorandum aso

dearly s#t forth that Defendant/Appdlant was relying upon Section 537.100 as the badis for dismissl.
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On Augus 8, 2000, the Hon. Robert H. Dierker, J. entered an order granting
Defendant/Appdlant Zenith Galdlines Mation to Dismiss. (L.F. 33-35). Plaintiffs/Appdlants apped
followed. On Augugt 14, 2001, the Missouri Court of Appeds, Eagtern Didrict, issued its opinion
tranderring the matter to the Missouri Supreme Court due to the generd interest and importance of the

isues
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POINTSRELIED ON

THE TRIAL COURT DID NOT ERR IN DISMISSING PLAINTIFFS/APPELLANTS
ACTION AGAINST DEFENDANT/RESPONDENT ZENITH GOLDLINE BECAUSE
PLAINTIFFS/APPELLANTS: ACTION WASBARRED BY THE APPLICABLE
STATUTE OF LIMITATIONSIN THAT THE LANGUAGE OF SECTION 537.100
CLEARLY PROVIDESTHE STATUTE ISONLY TOLLED IF SERVICE CANNOT BE
HAD ON A NON-RESIDENT DEFENDANT THAT WOULD SUBXECT THE
DEFENDANT TO THE JJRISDICTION OF MISSOURI COURTS,
PLAINTIFFSAPPELLANTS COULD HAVE SERVED DEFENDANT/RESPONDENT
ZENITH GOLDLINE PURSUANT TO MISSOURI-SLONG-ARM STATUTE, AND
THERE WERE NO ALLEGATIONS ZENITH GOLDLINE ABSENTED ITSELF FROM
THE STATEASO THAT@ IT WOULD INTENTIONALLY AVOID SERVICE BY BEING
ABSENT FROM THE STATE

THE TRIAL COURT DID NOT ERR IN DISMISSING PLAINTIFFS/APPELLANTS
ACTION AGAINST DEFENDANT/RESPONDENT BECAUSE THE WRONGFUL
DEATH STATUTE OF LIMITATIONS BARRED PLAINTIFFS/APPELLANTS
ACTION AND DEFENDANT/RESPONDENT DID NOT WAIVE THE PROTECTION
OF THE STATUTE OF LIMITATIONS

THE TRIAL COURT DID NOT ERR IN DISMISSING PLAINTIFFS/APPELLANTS

ACTION AGAINST DEFENDANT BECAUSE PLAINTIFFS/APPELLANTS:



SUGGESTED INTERPRETATION WOULD VIOLATE THE COMMERCE CLAUSE OF
THE UNITED STATESCONSTITUTION

THE TRIAL COURT DID NOT ERR IN DISMISSING PLAINTIFFS/APPELLANTS
CAUSE OF ACTION AGAINST DEFENDANT BECAUSE THE ENTIRE SECTION OF
THE WRONGHRUL DEATH STATUTE OF LIMITATION WOULD NOT BE DECLARED
VOID IF THE TOLLING PROVISION WERE FOUND TO BE UNCONSTITUTIONAL
IN THAT STATUTESARE PRESUMPTIVELY SEVERABLE AND THE REMAINING
PORTIONSWOULD BE COMPLETE, CONSTITUTIONAL, LEGISLATIVE

ENACTMENTS WHERE NO WORDS WERE NEEDED TO BE ADDED



ARGUMENT

l. THE TRIAL COURT DID NOT ERR IN DISMISSING
PLAINTIFFS/APPELLANTS=- ACTION AGAINST
DEFENDANT/RESPONDENT ZENITH GOLDLINE BECAUSE
PLAINTIFFS/APPELLANTS- ACTION WASBARRED BY THE
APPLICABLE STATUTE OF LIMITATIONSIN THAT THE LANGUAGE OF
SECTION 537.100 CLEARLY PROVIDESTHE STATUTE ISONLY TOLLED
IF SERVICE CANNOT BE HAD ON A NON-RESIDENT DEFENDANT THAT
WOULD SUBJECT THE DEFENDANT TO THE JURISDICTION OF
MISSOURI COURTS;, PLAINTIFFSAPPELLANTS COULD HAVE SERVED
DEFENDANT/RESPONDENT ZENITH GOLDLINE PURSUANT TO
MISSOURI=SLONG-ARM STATUTE, AND THERE WERE NO
ALLEGATIONSZENITH GOLDLINE ABSENTED ITSELF FROM THE
STATEASO THATE IT WOULD INTENTIONALLY AVOID SERVICE BY
BEING ABSENT FROM THE STATE.

Thetrid court granted Zenith Goldliness motion to dismiss basad on the gpplicable Satute of
limitations for wrongful deeth actions. When reviewing atrid court:s granting of amation to digmiss the
appdlate court gives the pleadings their broadest intendment, treets al dleged facts astrue and

condrues the dlegaions favorably to the plaintiff. Arbuthnot v. DePaul Hedth Sysems, 891 SW.2d

564, 565 (Mo.App.E.D. 1995). However, summary digpostion is particularly goproprigte in satute of

limitations cases because the underlying facts are rdaively essy to deveop. |Id.



In this case, PlantiffS/Appdlantsfirgt sought to add Zenith Galdline as a defendant by thefiling
of a second amended petition on October 21, 1999, over three and ahdf years after the April 1996
desths of Debra Pankins and her unborn children. Plantiff/Appdlants, therefore, did not file their action
agang Zenith Goldline Pharmaceuticals, Inc. within the three year period prescribed by the wrongful
desth gatute and as a consaquence, their actions againgt Zenith Goldline are barred.

Faintiff hasfiled aWrongful Desth action as provided for by Missouri Satute, Section
537.080. Any wrongful desth action pursuant to * 537.080 RSMo. (1998) is governed by a specific
datute of limitationsas st forth in * 537.100 RSMo. (1998) where the legidature determined a
wrongful degth action shdll only be commenced within three years efter the cause of action accrues.

Here, Fantiffs/Appdlants petition dleges Debra Pankins and her unborn children died in April
1996, and the second amended petition wasfiled in October 1999, over three and ahdf years after the
adtion accrued. Onitsface, Rantiffs/Appdlants action againg Zenith Goldineis barred by the
gpplicable three year gatute of limitations

1. The Tolling Provison of Section 537.100 Does Not Apply Because Zenith Goldline

Could Have Been Served Under Missouri=s Long-Arm Statute, Which Equates to
Service Aln the State.§

Paintiffs/Appedlants attempt to excuse their delay in filing againg this Defendant/Respondent by
relying on atolling provison that does not gpply. The Satute of limitations for awrongful degth action, *
537.100, provides the statue may be tolled when Aany defendant . . . at the time any such cause of
action accrues, shal then or thereafter be absent or depart from the state, so that persond service

cannot be had upon such defendant in the state . . .0 (emphasis added).



PantiffsAppdlants interpret the above provison to mean the satute of limitations for wrongful
death actions are forever tolled if an out-of-state corporation does not have an agent in the state and,
therefore, cannot be physicaly served Ain the statei Such an interpretation conflicts with principles
behind service of process and the jurisdiction of our courts. In its order/judgment, the trial court
correctly noted service can be had Ain this statel when the process issued out of a court of this Sate
can bring adefendant persondly before the court. (L.F. a& 34). At thetime Plaintiffs/Appelants dam
arose, Zenith could have been brought personaly before the court in one of two ways, by service under
the foreign corporation statute, * 351.594 or under the long arm statute, * 506.510, which provides:
AService of process upon any person who is subject to the jurisdiction of the courts of this state, as
provided in * 506.500, may be made by personally serving the process. . . upon a corporation by
serving the process upon a managing officer or any person or corporation who shdl be designated asa
registered agent by such corporation in any of the several states, and shall have the same force
and effect asthough the process had been served within this statef. (Emphasis added).

The above provison makesit clear that service of a corporate registered agent in another state would
have the same force and effect as though the process had been served within this sate. For al practica
purposes, out-of-state service on a corporation that subjects it to our courts jurisdiction equates to
sarviceAin the statef Inits underlying opinion, the Missouri Court of Appedls, Eastern Didrict, agreed:
AService under * 506.510 satisfies the requirement of * 537.100, under which a cause of action is not

tolled if persond service can be had upon a defendant in this statel Dupree v. Zenith Goldline

Pharmaceuticals, No. ED78469, dip op. a 6 (Mo.App.E.D. Aug. 14, 2001). Since Zenith Goldline



was amenable to persond service under the laws of Missouri and subject to Missouri jurisdiction under
the long-am datute, thetolling provisonin * 537.100 did not apply. See * 506.500 RSMo. (1998).

Haver v. Bassett, supports the position the tolling provisionin * 537.100 is not tolled if the out

of date defendant could have been served pursuant to Missouri law. Haver v. Bassett, 287 SW.2d

342 (M0.App.1956). In Haver, the appdlate court affirmed the dismissal of plaintiff-s wrongful death
action againgt a nonresident motorist based upon the wrongful degth statute of limitations, * 537.100.
Id. a 345. There, plantiffYAppdlants ried upon the smilar language as the current
PaintiffsAppelants by arguing the nonresident defendants was absent from the state and could not be
Apersondly served in the state) The Court consdered the purpose behind the tolling provison
contained in * 537.100: AThe plaintiff should not lose hisright of action by the bar of the Satute of
limitations, if, during any subgtantid period of the time during which the statute otherwise would be
running, the defendant had departed from, or resded out of the state, so that ordinary legd process,
such as would afford a foundation for a persond judgment againgt the defendant, could not be served
upon him.f Id. at 345.

The Court rgjected the plaintiff-sinterpretation of * 537.100 because the defendant was
amenable to service under the nonresident motorist statute, and such service sufficiently Aconfers

jurisdiction on a court to enter judgment in personam againgt a defendant so served.§.? Id. at 346.

*Haintiffs/Appdlants atempt to diginguish Haver by daiming the court:s ruling was only based
on whether or not sarvice on the secretary of sate would be consdered Apersond sarvice) The court
in Haver adopted the principle thet where legd process could be had on an individud, Asuch aswould

afford afoundation for apersond judgment againg the defendant,§ the reason for sugpending the Satute



Similar to the nonresdent motorist satute, the long-arm statute would have sufficiently
conferred jurisdiction on a court to enter judgment in personam againgt a defendant so served. Haver,
287 SW.2d at 346. Thetolling provision of * 537.100 does not gpply, and the trid court=s judgment
should be affirmed.

HantiffsAppelantsrely on Poling v. Maitra, 717 S.W.2d 520 (Mo.banc 1986) as support for

their argument the talling provision goplies even where long-arm sarvice isavalable. (Appdlant=s
Supplementd Brief a 20). In Paling, the Missouri Supreme Court held amedical malpractice statute of
limitations was tolled under * 516.200 againgt a defendant doctor who moved out of Sate, regardless of
whether he could have been served under the long arm statute.  Section 516.200 provides: Aif a any
time when any cause of action herein specified accrues againg any person who is a resident of this
state and he is absent therefrom, such action may be commenced within the times herein respectively
limited after the return of such person into the state; and if, after such cause of action shdl have accrued,
such person depart from and reside out of this state, the time of his absence shall not
be deemed or taken asany part of thetimelimited for the commencement of such
action.f (Emphassadded).

In Paling, defendant argued * 516.200 should not be gpplied literdly so asto toll the statute of
limitations while the resident doctor was absent from the state. I1d. at 521. Reying on Williamsv.

Maone, the defendant argued the defendant could have been subject to service under the long-arm

of limitations doesnat exid. Id. a 345. Although the court of gppeds dso acknowledged inconsstent
opinionsin other dates it dso found Athe courts have, in amgority of cases, decided in favor of

dlowing the gatute of limitationsto run in favor of the nonresdent.@ 1d. at 345.



gatute, and applying the tolling provisons of 516.200 would not further the purposes of the long-arm
statute. 1d.

The Court refused to adopt the reasoning expressed in Williams and instead focused on the
literd language of *516.200 providing that the statute is tolled if the resdent would Adepart from and
resde out of thisstatef) 1d. The Court found Athe tolling provisions of 516.200 are clear, unequivocd,
and free of ambiguity. The statute admits of no exception and the Court should not engraft one by
judicid legidation. If the legidature intended to make the Statute impotent in cases where an absent
defendant can be sued viathe long-arm statute, it could have expresdy done so.f Id. at 522.

Asthe Missouri Court of Appeals in the case a hand correctly noted, Poling is not gpplicable.
Firgt, Poling addressed a different satute of limitation with a different tolling provison. Additiondly, *
516.200, by itsterms, has an gpplicability only to state residents, and our courts have so held. In Ahern

v. Lafayette Pharmacd, Inc., a plantiff argued * 516.200 should gpply to tall the Satute of limitations

againg two out of state pharmaceutical manufacturers. The court of appeals clearly responded: Athe
record does not indicate that these Defendants were, in fact, ever resdents of Missouri. Section

516.200 is therefore not gpplicable to the present action.( Ahern v. Lafayette Pharmacd, Inc., 729

S.W.2d 501, 504 (Mo.App. E.D. 1987).
A residence of a corporation shal be deemed for al purposesto bein the county where the

registered office is located. State ex rd. Smith v. Gray, 979 SW.2d 190, 192 (Mo.banc 1998). As

Raintiffs/Appdlants admit in ther brief, Zenith Goldline does not maintain aregistered agent in the Sate
for service of process, therefore, it is not a state resident. Thus, the Poling andyssof "516.200is

ingpplicable.



Paling is further distinguishable because the Court=s concerns with repect to serving individuas

out of state are not present here. Compared to individuals, corporations are smple to locate and serve.

2. The Tolling Provison of Section 537.100 Does Not Apply Because Plaintiffs: Petition
Lacks Any Allegations Zenith Goldline Absented Itsdlf from the State ASo That(l 1t
Would Intentiondly Avoid Service By Being Absent From the State.

In their Supplementd Brief, FlaintiffSAppelants clam that by giving effect to Missouri=slong-
am satute in reference to * 537.100, the Wrongful Death Statute of Limitations would never be tolled
under any cdrcumdances. (Flantiffs/Appelants Supplementa Brief a 17). That is not the case.
Section 537.100 would be tolled if an individua defendant somehow intentionaly avoided service by
being absent from or departing from the state. But that is not the Situation here, and thus, tolling does
not apply.

Asthetria court correctly noted in its order/judgment, Aso that( in the phrase Abe absent or
depart from the state so that persona service cannot be had denotes cause and effect. (L.F. at 34).
Thetolling provison is meant to aid those plaintiffs who must Achase{ or locate defendants who
intentionaly avoid process into another state or locate defendants who have intentionally avoided
process by ther dbsence. However, unlike a potentialy-mobile individua defendant, Zenith Goldline=s
identity and location did not change since the action accrued; as a corporation, it was Smple to locate
and sarve. Flantiffs petition lacks any dlegations Zenith Goldline absented itsdlf from the state Ao thatf)
it would intentionally avoid service by being absent from the sate.  If the provison was intended to toll

the gatute of limitations indefinitely for aforeign corporation, the legidature would have stated so in the



gaute. The difficulties associated with serving individuas out of state, which judtify tolling under limited
circumstances, Smply do not arise with aforeign corporation easily located and served under Missouri
law. That explains the absence of case law holding the atute of limitations is tolled indefinitely with
respect to foreign corporations, and judgment should be affirmed in favor of defendant/respondent
Zenith Goldline.

Haintiffs’Appellants argue that locating and serving Zenith Goldline was somewhat difficult
because the company was not listed in the Physciarss Desk Reference, and there were difficultiesin
ultimately deposing the treating physician to determine the manufacture. However, any dday in
deposing the treating phydcian was due in large part to Plantiffs/Appellants own inaction. In
September 1997, over one and a half years prior to the statute running, Plaintiffs/Appellants served an
interrogatory on St. Louis University requesting the home address of Dr. Lambourne. In November
1997, . Louis Univergty objected (Supp.L.F., Val. 1 at 1-4) and it was not until May 1999, over
elghteen months later and a month &fter the Satute of limitations had run that PlantiffSAppdlantsfiled a
motion to compel directed towards thisinterrogatory. (Supp.L.F., Vol. 1 a 5-6). Thereisasono
evidence in the record PlaintiffYAppd lants ever requested St. Louis University to make Dr. Lambourne,
its employee and the individud who prescribed the drug in question, available for depostion prior to the
running of the Satute.

RantiffsAppelants aso fall to mention decedent Debra Pankins: prescription bottle for
Methyldopa listed AZenithi as the manufacturer, and they could have cross-referenced the company:s
name by smply doing an internet search or consulting with aphysician. Even if the manufacturer=s name

was not listed on the bottle, PlaintiffsAppe lants could have obtained thisinformation by forwarding an



interrogatory to the hospita relative to the identity of the prescription. Moreover, asmple internet
search could have revedled Zenith Goldliness website, http/AMmww.zenithgoldline.com, which listed the
company:s address and contact information.®

Thus, PlaintiffAppelants did not have to Achasel Defendant. Zenith Goldline could be easlly
served under Missouri law using the long arm atute provided by the legidaturein * 506.500. At no
time did Defendant/Respondent abscond or conced itself 0 asto prevent the commencement of this
action.”

Rantiffs/Appdlants interpretation of * 537.100 would result in a permanent tolling provison
for an out of state defendant which has no registered agent in the Sate of Missouri. Thiswould be an
absurd result. In congtruing a Satute, areviewing court is not to assume the legidature intended an

absurd result. Budding v. SSM Hedthcare System, 19 SW.2d 678, 681 (Mo.banc 2000).

For example, J.P. Morgan Chase & Co. Incorporated isamajor company providing awide
range of financia services. It has assats of gpproximatdy $660 billion and stockholders: equity of more

than $30 billion and is listed in the Dow Jones Globa Titan index as one of the world-s largest

$After the company-s name changed to lvax Pharmaceauticals, Inc., the website changed to

www.ivaxpharmaceuticalscom

*AaintiffgAppdlants dso dite Rademeyer v. Faris, 145 F.Supp.2d 1096 (E.D.Mo. 2001),

arguing the long arm gatute should not satify the requirements of * 537.100. In Rademeyer, Judge
Limbaugh essentidly deferred to this Court in Pdling as his bess for conduding thelong arm Satute

would not goply to * 516.200. Asoutlined above, Pding is disinguishable from theindant case



companies. Theidentity of the company and its headquarters are readily ascertainable. Yet, this Court
would discover J.P. Morgan does not have an agent for service of process in the State of Missouri.

Under Fantiffs/Appelants interpretation of * 537.100, the Satute of limitations would forever
be tolled with respect to wrongful degth actions brought against JP. Morgan Chase. The Missouri
legidature could not have intended such results. Given the static nature of a company-s location as
opposed to the often mobile status of an individud, the legidature could not have intended *537.100 to
apply to nonresident corporations who do not possess a registered agent in the state. Rather, the
provisonsof * 537.100 are designed to aid those plaintiffs who must chase individud defendants out of
the state and encounter difficultiesin service of process. The wrongful death statute of limitations has
expired, and this Court should affirm the judgment entered by the trid court in favor of Zenith Goldline.
. THE TRIAL COURT DID NOT ERR IN DISMISSING

PLAINTIFFS/APPELLANTS:= ACTION AGAINST

DEFENDANT/RESPONDENT BECAUSE THE WRONGFUL DEATH

STATUTE OF LIMITATIONSBARRED PLAINTIFFS/APPELLANTS:

ACTION AND DEFENDANT/RESPONDENT DID NOT WAIVE THE

PROTECTION OF THE STATUTE OF LIMITATIONS.

Pantiffs/Appelants argue defendant Zenith Goldline has waived the protection of the statute of
limitations by: 1) falling to timely raise the issue, and 2) falling to properly identify * 537.100 RSMo. in
its Answer or Motion to Dismiss. Flantiffs/Appelants arguments are misplaced.

Whileit is accurate Defendant/Respondent filed an entry of gppearance (preserving al defenses)

thirty-two days after being served with the Amended Petition and an Answer three days later, the timing



of Defendant=g/Respondent:s filings does not have a bearing on the preservation of the affirmative
defense of Statutes of Limitation. Plaintiffs’Appelants filed a Motion for Default, but by never caling up

their motion for hearing or failing to file amotion to strike Defendant/Respondents: affirmative defenses,



FantiffsAppdlants waived any objection to the timdiness of Defendant-5/Respondent=sfiling.
Additionally, Plaintiffs/Appellants have not preserved this argument for review.”

Haintiffs’Appdlants argue the Statute of Limitations defense must be filed within thirty days or it
isautomaticdly walved. (Appelants Supplementd Brief a 25-6). Y et, Defendant/Respondent is not
aware of any casdaw, satute, or rule requiring the Statute of Limitations defense to be filed within thirty
days or waiver will automatically result. To the contrary, atrid court has discretion to dlow a party to

file aregpongve pleading after the expiration of atime limit. See Jordan v. Kansas City, 929 SW.2d

882, 885 (Mo.App. W.D. 1996)(tria court did not abuse its discretion in granting motion to dismiss
filed out-of-time based on the defense of res judicata).

In their Supplementd Brief, Plaintiffs/Appellants cite Adams v. Inman and Storage Masters v.

City of Chesterfidd, but neither court in those cases hdd the affirmative defense of satute of limitations

will be waived if not presented within thirty days. Instead, both the Western Didtrict and the Eastern
Didrict held that the gatute of limitations defense must be incdluded in an answer as an afirmative

defense or the defense will bewaived. Adamsyv. Inman, 892 SW.2d 651, 652 (Mo.App. W.D.

1994); Storage Madters v. City of Chesterfield, 27 S.W.3d, 862, 864 (Mo.App. E.D. 2000).

Defendant/Respondent Zenith Goldline has preserved its affirmative defense of Statute of Limitations by

including the defensein its answer.

°0On apped, Plaintiffs/Appellants argue for the firgt time DefendantsRespondents waived the
defense of Saute of Limitations. Issuesraised for the first time on gpped are not preserved for review.

Stz v. Lemay Bank and Trust Co., 959 SW.2d 458, 462 (Mo.banc 1998).




RantiffsAppdlants dso cite 55.27 MRCP and * 509.090 for their proposition of mandatory
walver of Statutes of Limitations if not filed within thirty days. Yet, neither the cited rule nor the
datutory provision require the defense of satute of limitations to be filed within 30 days or the defense
will be automaticadly waived. Zenith Goldline did not waive the defense of Statute of Limitations by its
Entry of Appearance amere 32 days after service of the petition.

FantiffsAppdlants dso argue Defendant/Respondent waived its affirmative defense by failing
to properly identify the statutory provision relied upon in its answer and/or motion to dismiss.  The
requirement of pleading the particular provision invoked on for the defense follows from the burden of

the defendant to prove a specid affirmative defense. Rebd v. Big Tarkio Drainage Digt., 602 S\W.2d

787, 790 (Mo.App. W.D. 1980). A judgment of dismissal not responsive to an issue in the pleading is
gratuitous. Id.

In its motion to dismiss, Defendant/Respondent stated: AThe gpplicable datute of limitations
period for wrongful death claimsin Missouri is three (3) years according to MO. REV. STAT. 508.010
(1998), which states A[e]very action indtituted under
" 537.080 shall be commenced within three years after the cause of action shdl accruel L.F. at 78-
80. From Defendant-s/Respondent=s quotation of the language contained in
" 537.100 RSMo., it would have been obvious to the tria court the citation of A508.010" was a
scrivener error. Moreover, Defendant/Respondent identified * 537.100 RSMo. in its Memorandum in
Support. It is clear from the record the trid court understood Defendant-s/Respondent=s argument with

respect to " 537.100, and the court=s order/judgment was in direct response to the pleadings filed.



Defendant/Respondent did not waive the issue of statute of limitations, and this Court should affirm the

order/judgment of thetrid court.



1. THE TRIAL COURT DID NOT ERR IN DISMISSING
PLAINTIFFS/APPELLANTS- ACTION AGAINST DEFENDANT BECAUSE
PLAINTIFFS/APPELLANTS- SUGGESTED INTERPRETATION WOULD
VIOLATE THE COMMERCE CLAUSE OF THE UNITED STATES
CONSTITUTION.

In Bottineau_Elevator v. Woodward-Clyde Consultants, 963 F.2d 1064 (8" Cir. 1992),

Judge McMillian held a North Dakota tolling statute placed a Sgnificant burden on interstate commerce
Abecause it forces a non-resident defendant to choose between being physicaly present in the sate for
the limitations period or forfaiting the statute of limitations defense) 1d. a 1074. The Eighth Circuit
found Athe Statersinterest in assisting its resdentsin litigeting againgt non-resident
DefendantsRespondents, when long-arm service is available, cannot justify the imposition of a greater
burden on non-residents than resdents.f 1d.

The Court reasoned, Awe think the staters legitimate interest could adequately be protected by a
narrower satute that would toll the running of the statute of limitations when long-arm service or
substituted service or condructive service is not availabled 1d.

This Eighth Circuit opinion reinforces those arguments made by Zenith Goldline, that the tolling
provision of the Missouri wrongful death statute of limitations does not gpply under these circumstances.

The reason for tolling the gtatute, which isto prevent the statute from running when plaintiff cannot
obtain valid service upon an absent defendant so as to confer jurisdiction on the Court, does not exist

here. Here, Zenith Goldline could be easily served under Missouri law. This again, explainsthe



absence of Missouri case law holding the wrongful degth statute is perpetudly tolled againgt aforeign
corporation with no registered agent in Missouri.

Bottineau dso discredits Flantiffs/Appe lants argument, namely that it is the mechanism of
sarvice Ain the satefl that isimportant. As Zenith Goldline has shown, Missouri case law concerning
tolling provisons holdsit isthe Alegdl force and vaidity of service that isimportant. Thisis condstent
with the holding in Bottineau and the purpose behind the tolling provison, which isto prevent the
datute of limitations from running where plaintiff cannot obtain afoundation for persond jurisdiction
agang defendant.

AantiffYAppdlantsdam * 537.100 (per ther interpretation) is not uncongtitutiond arguing the
requirement of dl out-of-state corporations to maintain aregistered agent in the sate is only a minima
burden due to the Anomind expensel of retaining abusiness to accept servicein the Sate.
Fantiffs/Appelants argument that maintaining a registered agent isonly aminima burden assumesthe
presence of aregistered agent would not automatically subject an out-of-state corporation to the
jurisdiction of Missouri-s courts. However, the question of whether the presence of aregistered agent in
Missouri automatically subjects an out-of-state company to this statess jurisdiction has not been decided
and would be a case of first impression for this Court.

In Knowlton v. Allied Van Lines, the Eighth Circuit held anp out-of-state company who

gppointed an agent for service of process subjected itsdf to the jurisdiction of Minnesota courts for any

cause of action. Knowlton v. Allied Van Lines, 900 F.2d 1197, 1199 (8" Cir. 1990). The Eighth

Circuit reasoned Athe whole purpose of requiring designation of an agent for serviceisto make a

nonresident suablein theloca courts@ 1d. The Eighth Circuit acknowledged a designation of an agent



for service can be limited to dams arisng out of activitiesin the Sate and some dtatutes are so limited,
but the Minnesota statutes contained no language indicating that service on the registered agent would
be limited to dams arisng out of activitieswithin the date. 1d.

Asin Knowlton, neither * 506.510 nor * 351.594 contain language restricting service of
process on aregistered agent to clams arising out of activities within the state. Requiring an out-of-state
corporation to consent to the jurisdiction of our courtsin order to avoid a perpetud tolling provision

would be an undue burden under the Commerce



Clause. Asaresult, this Court should not interpret * 537.100 literaly as Plaintiffs/Appdllants suggest.®

*Plaintiffs/Appdlants dso argue Defendants’Respondents waived the issue of the
conditutiondity of thetalling provisonsof * 537.100. The critica question whether awaver of a
condtitutiona question occurred is whether the party affected hed a reasonable opportunity to rasethe
condtitutiondity of the act or Satute by timely assarting the daim before a court of law. Cdlier v.

Director of Revenue, 780 SW.2d 639, 647 (Mo.banc 1989). In a supplementa memorandum,

Defendants’Respondents raised condtitutiond issuesin direct rejponseto FantiffYAppdlants
suggested interpretetion of * 537.100 as st forth in AlantiffsAppdlants Memorandum of Law. Asa
practica matter, Defendant/Respondent raised the condtitutiond issue a the erliest possbletime and

thus, the issue has not been waived.



In their Supplementd Brief, Plantiffs/Appelants cite State ex rel. K-Mart v. Hollinger, 1998

WL 327185 (Mo.App. W.D. 1998) for the proposition the act of gppointing an agent for service of

process does not grant jurisdiction over aforeign corporation.” In K-Mart, the Missouri Court of

Appedls, Eastern Didtrict rejected the Knowlton andys's when examining Missouri=S service statutes.
Instead, the court concluded that terms such as Awhen by law it may be sued as suchi (* 506.510),
gppeared to indicate that service would be only proper if there was a separate legd basis for obtaining
juridiction.

On trandfer, this Court found it unnecessary to address the question: Awe need not address the
issue of whether regigtration of aforeign corporation and designation of an agent for service of process,

without more, isdways sufficient” State ex rel. K-Mart Corporation v. Hollinger, 986 S.W.2d 165,

168 (Mo.banc 1999). Asareault, the effect of aregistered agent is an open question for this Court. In

K-Mart, this Court aso noted the difference in opinion in the federd circuits as to thisissue (Knowlton

and Wenche Siemer v. Learjet Acquisition Corp., 966 F.2d 179 (5" Cir. 1992)) aswell asasplitin
United States Supreme Court justices on asimilar issue. 1d. at 169, fnd. (This Court noted in Burham

v. Superior Court, 495 U.S. 604, 110 S.Ct. 2105, 109 L.Ed.2d 631 (1990) justices were split on the

rationae behind upholding jurisdiction as to a nonresdent individua served with process while visting in

the state).

'K-Mart, 1998 WL 327185 (Mo.App. W.D. 1998) was subsequently transferred to this Court

and therefore, the decison is not published in the permanent law reports



Defendant/Respondent suggests that the Eighth Circuit in Knowlton possesses the more
reasoned approach with respect to the effect of having aregistered agent in the State of Missouri. As
this Court noted in K-Mart, Awe can find no Missouri case chdlenging jurisdiction over aforeign
corporations whose registered agent was served in Missouri.( K-Mart, 986 SW.2d at 168. The
probable reason for the absence of such Missouri cases is that companies having registered agentsin
this State traditiondly understand the presence of aregistered agent would likely subject them to the
jurisdiction of our courts.  Plaintiffs/Appd lants interpretation of * 537.100 would mean out-of-state
companies would be required to obtain aregistered agent in the state in order to avoid a perpetud
tolling, and the jurisdictional results would impose an undue burden on these companies®

Where aforeign corporation with no registered agent in Missouri is easily located and served
under Missouri law, no reason exigtsto toll the statute of limitations. Moreover, to toll the statute under
these circumstances in uncongtitutiona and in violation of the Commerce Clause. This Court should
affirm the trid courtsdismissd of Rlantiffs/Appedlants claim based upon the expiration of the statute of

limitations.

®In Rademeyer v. Farris, Judge Limbaugh recognized the condtitutiond problems when aforeign

corporaionsis forced to choose between exposure to the generd jurisdiction of agate and adatute of
limitations defense and an individud resdent is forced to ather continue residing in the gate or farfeit the
defense. 145 F.Supp.2d 1096, 1106 (E.D.Mo. 2001). Rademeyer ison trandfer to the Eighth Circuit

Court of Appeds.



V. THE TRIAL COURT DID NOT ERR IN DISMISSING
PLAINTIFFS/APPELLANTS= CAUSE OF ACTION AGAINST DEFENDANT
BECAUSE THE ENTIRE SECTION OF THE WRONGFUL DEATH STATUTE
OFLIMITATION WOULD NOT BE DECLARED VOID IF THE TOLLING
PROVISION WERE FOUND TO BE UNCONSTITUTIONAL IN THAT
STATUTESARE PRESUMPTIVELY SEVERABLE AND THE REMAINING
PORTIONSWOULD BE COMPLETE, CONSTITUTIONAL, LEGISLATIVE
ENACTMENTSWHERE NO WORDSWERE NEEDED TO BE ADDED.
Haintiffs’Appelants suggest that if this Court were to find the tolling provisonsof * 537.100

are conditutiondly deficient, the entire statute should be declared void. PlaintiffSAppelants primarily

focus on the presumed intent of the legidaturein enacting * 537.100. By so arguing,

PantiffYAppdlantsfal to acknowledge the Satutory doctrine of severability, where there existsa

presumption offending portions can be dricken and the Supreme Court can give effect to the remaining

portions of the statute.

First, Defendant/Respondent contends this Court will only reach the question poised in
Fantiffs/Appelants fourth point if ther interpretation of * 537.100 is adopted. That being said,
Defendant/Respondent will address Plaintiffs-/Appellants: fourth point.

All gtatutes should be upheld to the fullest extent possible. Genera Motors Corp. v. Director of

Revenue, 981 SW.2d 561, 568 (Mo.banc 1998). Statutes are presumptively severable. 1d. Under
the Satutory severability standard, the legidature is presumed to have intended this Court to give effect

to parts of the statute which are not invaidated.



Section 1.140 RSMo. (1998) provides, in pertinent part: Aif any provison of agatuteisfound .
. . . to be uncondtitutiond, the remaining provisions of the statute are vaid unless the court finds the valid
provisons of the satute are so essentidly and inseparably connected with, and so dependant upon, the
void provison that it cannot be presumed that the legidature would have enacted the vaid provisons
without the void one. . .0

In Smpson v. Kilcher, this Court examined a statute having three subsections. Smpson v.

Kilcher, 749 SW.2d 386, 388 (Mo.banc 1988). The two subsectionsimmunized sellers of liquor from
ligbility for injuries caused by their patrons, and the third subsection imposed liability againg aliquor
licensee convicted of sdlling liquor to an obvioudy intoxicated person or to a person under the age of 21
if the sle of intoxicants was the primary cause of theinjury. 1d. at 388-89. This Court held that even if
subsection three of the statute was found uncondtitutiona, the remaining portions were complete,
condtitutiond, legidative enactments prohibiting dram shop ligbility in that no words were needed to be
inserted into any subsection or provision to give complete meaning to the remaining subsections. |d. at
393.

This Court noted Athe test of the right to uphold a law, some portions of which may be invdid, is
whether or not in so doing, after separating that which isinvaid, alaw in dl repects complete and
susceptible of condtitutiona enforcement is left, which the legidature would have enacted if it had known
that the exscinded portionswereinvaid.f 1d. Moreover, this Court noted that under the statutory
gtandard (outlined previoudy), the legidature is presumed to have intended this Court to give effect to

the parts of the statute which are not invaidated. 1d.



Asin Smpson, in the gatutory provision at issue, " 537.100 RSMo., the remaining portions
are complete, congtitutiond, legidative enactments regulating the time for the filing of wrongful desth
clams where no words are needed to be inserted into any provision to give complete meaning to the
remaning provison. If the tolling provisons were removed, * 537.100 would provide:

Aevery action indtituted under * 537.080 shall be commenced within three years after

the cause of action shdl accrue.. . . and provided, that if any such action shdl have been

commenced within the time prescribed in this section, and the plaintiff therein take or

suffer anonsuit, or after averdict for him in the judgment be arrested, or after a

judgment for him the same be reversed on gpped or error, such plaintiff may commence

anew action from time to time within one year after such nonsuit suffered or such

judgment arrested or reversed.f
The above language would be complete in its meaning and would need no additiond language inserted
to give effect to its meaning.

RaintiffsAppellants argue the Missouri Legidature would not have enacted awrongful desth
datute of limitation without atolling provison because the tolling provisons existed in *537.100 since
1909 and other gtatutes of limitations have contained tolling provisions. The fact dl Missouri statutes of
limitation contain tolling provisons does not necessarily evince the legidaturess intent that these
provisons be an integrd and necessary part of the remaining satute. 1tissmply alegp in logic to opine
the legidature would not have enacted this Statute of Limitations without aAtolling provison to baance
out the interests of the partiesi (Pantiffs/Appdlants Supplementd Brief at 37). In the absence of

evidence to the contrary, this Court should find the legidature presumed for it to give effect to the



remaining portions of the statute, if this Court should find the tolling provisons of *537.100

uncongtitutiond.



CONCLUSION

For dl the above reasons, this Court should affirm the order of the trid court dismissng IVAX
Pharmaceuticds, Inc., formerly AZenith Goldline Pharmaceuticals, Inc.)
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