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Ee:  Rodney Glass and Iiane Glass, Respondents, vs. First National Bank of St. Louis, N.A.,
Appellunl.
Mizgoori Sapreme Courl Mo, SC86408

Desr Clerk-

Pursuant ta the Court’s February 16, 2005 Order and your letter transmitting same, please
let thig letler serve as the “Letier Brief” of Respondents in Lhis ratter.

LETTER BRIEF OF RESPONDENTS ADDRESSING ISSUES RAISED IN THE
AMICUS BRIEF OF THE MISSOURI BANKERS ASSOCTATION

This letler Urief addresses issucs raised in the amicus brief of the Missourt Banke:s
Association (“MBA™) which have not previousty been addressed in Respondents’ briefs.

I. MBA's policy argument is without merit.

In its brief, MBA argues that *[the financial world (hat gave rise to section
443.130 no longer exists.” 1t then tries to use fhis unsupported statement to bolster 13
argument that section 443.137 should not be applied, notwithstanding its plain wording,
This urgument misses the point {or a number of reasons. First of all, the version of the
slalufe at issue in this case was last revised in 2004, having been amended previausly in
both 1994 and 1996, Moreover, the recent amerdment 1o the statute continves to provide
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for simular fines as an enforcement mechanism. If fact, the 1996 amendment reduced the
armount of tme for compliance from: thirty days to fificen days. Finally, as has been
previowsly pointed out, a number of states continue 10 have statutes which are simular 1o
ESMO section 442.130: many of these aave larger fines. The reasen for the continuing
sta‘e policy of providing an enforecment mechanism such as exists in section 443 130 is
that there is a pressing need for a mechanism to effect clear utle on real estate within a
reasonable time. This is important for consumer protection, the protection of title
companies thal indemnify subseguent lenders pending release ol paid off encumbrances
and for general need for marketability of title. 1f amvthing, today’s financial world
necessitales 9 Interprelaion ol secton 443,130 thae gives ellect (0 the legislature’s
clearly cxpressed iatent rather than the impotent version the MBA would have this Court
creale.

IL. MBA's amicus curiae hrief fails to comply with the requirements of Rule
4.4,

An amicus curlae brief mest comply with the reguirenents of Rule 84.04. Pine
Lawn Banland Trist Co v M H. & H. Inc., 607 5W.2d 696, 701 (Mo. App. ED.

1980),

A MBA’s point relied on in its amicus curiae brief is entively deficient,
and it should be disreparded by the Court,

Rule 34.04{d} | } provides that each poeint relied on shall:

(A wenbly the il cowst ruling or action (hal the sppellaont challenpes;

(B)  statc coneiscly the lepal reasons for the appellant’®s claim of reversible error;
And

{C)  explain in sumplary fashion why, in the context ol the case, those jegal
reasens support the claim of reversible crior.

A point relied on must meet all three requirentents. Such reguiremsnis are “not
smply a judicial word game or a matier of typertechmcality on the parl of appellate
courts.” Crahtrec v, Buaby, 267 §.W.24 66, 72 (Ma. banc 19288) (citing Thuinmel v,
King, 570 5.W.2d 679, 686 (Mo, banc 1974)). Where a briet is so defective that 1t “ails
to give notice to this Court and to 1he other parties as io the issue presenizd on appezl . ..
the point will be disregarded.” JLAD, v, FLD, I, 978 5.W.2d 3306, 338 {Mo. banc
1598y, MBA's only “Point Relied On™ is: “THE JTUDGMENT OF THE TRIAL COURT
SHOULD BE REVERSED BECAUSEIT IS INCONSISTENT WITH SECTION
443130, RSMO, AND THE STATE AND FEDERAL CONSTITUTIONS.” This point
relied on fails to meet cach and every requirement of 84.04(d} and utterly fails to rive
aotice to the Couit and to the other parties as to what its contention is with regard to the
judgment of the trial court.

r MEBA's paint relied on does not identify the trial court’s ruling that MBA
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is challenping.

‘I'he Circuit Court granted summary judgment in favor of Respondents and against
Appellani on Count | of their First Amended Petition for forleiture of len percent upon
the amoumt of the securily insiromeant in the amount of $52,500.00. L.F. Vol. VI, p. 1194-
57, The Circuit Court gramied swnmary judgment in favor of Appellant and against
Respondents as to any and all other damages claimed by Eespordants in Count I, and as
Lo Count 11, ITT and TV of Respondents” First Amended Petition, L.F. Vol V1, p. 1194-97
MBA’s statement shat “the judgment of the trial court should be reversed™ gives no
indication as te whar aciion MBA challengas.

2 MBEBA’s point relied on fails to state the fegal reasons why the trial cowve’'s
Fudgment showdd be reversed.

MBA's stalement “because it is inconsistont with section 443,130, RSMo™ 15 1ot a
legal reason. Crabiree v. Bughy, 967 S.)W.2d 66, 72 (Mo. banc 1998} (holding that “the
assertion that the trial court erred “because 11 did nort follow the substantive law’ does not
sel oul an applicable rale of law. T'his merely repeats that :he ruling was in error.”t The
poiml relied on does nol properly state 4 violation ol a constitutienal right. J.A D, v,
FD. 1, 973 5.W.2d 336, 339 (Mo. banc 1998) (sialing that “[t]o properly assert a
vialation of g constitotional right in 2 point relied on, an appellant must specifically
identify the constitutional provision claimed e have been violatad, such as by cxplicit
reference to the article and section or by quolation of the provision itself”). In facs, there
is no rafercuce to any articls or section of elther the Missourt or Federal Constitution in
the entirety of MBA's brisf.

3 MBA’s point relied on does not staie or in any way explain why, in the
context of this case, the purporited legal reasons support the claiin that the
Jadgment of the tvial court shonld be reversed,

MBATs poizit relied on makes absolutely no reference to the 1acts or circumstances
of the case. Even if MBA s statemen; “because il is mconsistent with section 443,130,
RSMo7 slated a tegal reason, MBA’s poiat does not provide any context whatsoever to
cxplain why the legal reasons support a efaim that the judgment should be reversed.
MBA's point relied on does nat even attemipt 1o provide an explanation, i sSUmMMary
fashiox or otherwise. Such “bare allegation of ¢rror .. . 18 wholly inadequate and
preserves nothing for review.” Crabtree v, Bugby, 967 S W.2d a1 72.

Additionally, MBA s point relied on is entirelv vague and does 1ot allow the Court
or Respondents w icentify what specific claim MBA is attempling o raise as a basis for
reversing ke inal courl’s judgment. LA D v FJD, I 978 8.W.2d at 339, (the point
relicd on i 5o nebulous that it is impessible to identify which ol several possible claims
appellant is altempting o raise . . . Inadequate points create a ront problem: this Court
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may interpret a contention differently than docs the opponent or differendly than was
intended by the party asserling the contention. Thus review is limited to plain error.”™).

B, Any argnment MBA attempts 10 rajse in its peint relied on that the
trial court’s judgment is inconsistent with the State and Federal
Coastitutions is abandoned by MBA’s failure to support any such
claim in the argument portion of its brief.

MBA’s purported point that “the jadgment of the trial court should be reversed
hecause it 1s meonsistent with . . . the State and Federal Constiluiions™ 1s not supportad, or
even mentioned, in the argument portion of the brief, and the contention i3 therefore
deemed abandoned presenting nothing for appellate review. Luft v. Schoenhoft, 935
S.W.2d 683, 687 (Mo, App. E.D. 1596).

C.  The argument portion of MBA’s brief fails (o comply with Rule
84.04(¢) in that it raiscs issues that are not raised in its peint relied on,
which, accordingly are bevand the scope of this Court’s review.

The first senioncs of the argument scetion of MBA’s bricf restales its point relied
an and stales that the point relied on is shown by the briefs of Appellant. MBA’s second
senlence states that it “wishcs to sei forth additional reasons for the Court to reject
plaintiffs” arpuments,” Again MBA fails to identify what arguinents it refers to when il
asks the Courl 1o reject plaintiffs’ arguments. In fact, nowhere in MBA's briefis there
any further reference to any argument of plamlills,

Moreover, MBA’s statement that it wishes 1o sel [utih additional reasoms 15 in
Jirect violation of Role 84.04(z). Rule 84.04(e) provides that “[t[he argument shall be
limtited to those er-ors included in the “Points Relied On.™ “The scope of the i3s50¢ for
determnination on appeal is that framed in the peint relied on.™ Rea v. Myore, 7 5.%.3d
795, 799 (Mo, App. S.D. 2002) {citing Staze v. Stringer, 36 §W.3d 821, 822 (Mo. App.
8.0, 2001)). MBA’s additional reasons arz beyond the scope of 1ts pomt refied on. There
is no reference in MBA's point relicd on to {1} the financial world that gave nise to
seeron 443.130; (2) whether section 443.130 should be strictly construed, or (3) to
whether or not the plaintitfs are entitled to reliel under scetion 443.130. This Court
cannol pass upon issues not raised in MBA’s point relisd on and raised for the first time
in the a-gumer.t portion of its brief. Berger v, Huser, 498 §.W.2d 536, 139 (Mo. 1973).

Furtherrmore, MBA’s argumert section also fails to “include a concise slatement o2
the app.icable standard of review for each claim of emor™ as requirad by Rule 84.04(¢).

III.  In addition to raising issues Devond the scope of its point relied on, the
arrument portion of MBA's amicus curijue brief raises issucs that were not
raised by the pleadings or presented to the trial court and facts that are not
included in and are not supported by fhe record, which caniot be considered
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by this Court.

A, The argument portion of MBA’s amicus curiae brief raises issues that
were not raised by the pleadings or presented to the trial court, which
therefore cannot be considered by this Court.

MBA’s argument entitfled “{t]he financial world that gave rise lo section 443.130
no lomper exists” and the issves presented thereunder were never raised in the pleadings,
sere not presznted to the trial courl, and were never raised by the parlies in this case.
Accordingly, this Court carmot consider M3A's arpument. “Amicus cannot inject issues
into a case not presented by the pleadings and the parties . . . Thus, this Court need not
address the issues advanced by the amicus.” Hemeyer v. KRCG-TV, 6 5 W.3d 580, B52
(Mo. banc 1959). Moreover, the {inancial world giving rise to § 143.130 RSMo 18
entiraly irvelevant 1o whether Respondents are eatitled to Appellant’s forfeilure of ten
percent apon the amount of the security instrument,

B.  Thc argument porticn of MBA’s amicus curiae brief asscrts statements
of purported fact that are not included in and are not supported by the
record in this case, which therelore cannot be considered by this Court,

The argument porticn of MBA’s hriel is replete wita statements of purporied fact
that are not included i1 and are not supporied by the record. Suck: purparted facts camot
be cunsiderad by an appellate court becausc they are outside the record on appeal. Prethi
v. Herre, 403 S W .2d 56R, 569 (Mo. 1966). Pursuant to Rule 83 .08(a}, “[t]ke record on
appeal filed in the court of appeals is ihe record in [the Supreme] Court.”™ Except in
speci fic circumstances, amict must comply with this principal just as any other party.
Stanley v. Cily of Independence, 995 SW .2d 485, 488 n. 2 (Mo. bane 1999] (recngnizing
{hat **Amici normally ‘ruast aceepl the case as [ihey] find it.” (citing Matter of Additienal
Magistrales, 550 S.W 2d 288, 293 (Mo, bune 1879)). The Stapley Court suggesied thet if
is possible that amiici may be able to raise poirts capable of judicial notice cr relevant
peneral studies and statistics. None af the purported facts presented by MBA are capable
of judicial notive or are they general studics and slatistics.

Puragraph 2 of the argument portion of MBA’s brief (page 6 of MBA’s brief),
niakes statements of purposted facis regarding the MBA that are not in the record. None
of the purporled Facts asserted in the seeticn of MBA's brief entitled “The [inancial world
that gave risc to section 443,130 no longer exists™ are included in the record on appeal
nor are thev suppurted by the record in any way. In particular, nene of the assertions of
purported fact on pages 9 through 10 of MBA’s brief are in the record or supported by the
record, Moreover, these assertions are not capable of judicial notice or general studies
and statistics. “The basic operative condition of judicial notice is the notoriety of the ot
to be nuliced. [t must ke part of the common knowledge of every person of ordinary
understanding and intelligence.” Exglish v, Old Americar Insurance Company, 426
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S.W.2d 35.40-41 (Mo. 1968).

In addition to addressing issues nol raised in MBA s point on appeal, MBA's
argument section entitled “The Court should strictly apply scetion 443, 130" includes
purported facts and concliusory statements shat are not m the record and not supported by
the record i this case. For example, MBA states on page 11 of its brief ihat “the amount
of the penalty in this case . . . is many times greater than the penalties envisioned by the
General Ascembly 1n enacting this stature.” There is 10 evidence 1o support this
assertion. It is pure conjechure.,

MBA's asseriion that plainti{fs did not have a cloud on their title (page 11 of
MBA’s bricf] is belied by the facis of ths case. On Tune 13, 2001, Respondents paid off
their lnan and deed of trust. The dead of release was not recordad until Geilober 9. 2001,
Elack’s Law Dictionary defines “cloud on title” as “[a]n outstanding claim or
encumbrance which, 1f valid, would affect or impair the title of the owner of a particular
estate, and on its face has that =ffect, but can be shown by exinnsic proof o be nvalid or
inapplicable (o the estate in qusstion.” BLACKS LAW DICTIONARY 175 (6" ed. 1991}, A
cloud on Wil 1 precisely whatl resulled [rom First Nadonul Bank's failure to record the
deed of release for Respondents’ mortgage loan four months afier Respondents paid off
their loan and dead of trust. As thoroughly befed m Respondents” appellate brief, any
argiment that First IWational Bank did all that it could to record Respondents’ deed of
release Is irrelevant io whether the Bank complicd with § 443,134, is not established by
the facts ol ths case and 1s in {uct contradicted by the testimony of Jemaifer Poole in
which she stated that it appears as if there was a mistake on Respondents’ deed of releasc
that prevented ils recordation without correction by the Bank. LE. Vol 1V, p. 690-91.

MBA 20ce on to malce staterments regarding plamb(1s” aclions and First National
Bank’s purported eforls to Cle the deed of release on pages 12 and 13 o7 its brief, which
are imelevant {0 whether the Bark complicd with § 443.1340, contradicted by the record,
and thoroughiy bricfed 13 Respondents® brisf. Addilienally, on page 13 of1is boef, MBA
inserts what appeats o be a quolation from a St. Louis Post-Disaateh article. This
infonmation is nat supported by the secord m this matker, it 1s nol a part of any tecord of
evidence and it 1s not capable of judicial notice.

In addition to the fact that M3A's point relied on and argument portion of the brief
fail to comply with Kule 84.04, none ol the above referenced facts can he considered by
the Court an appellate review because they are not supporied by the record in this case
and because they are not capable of judicial notice or other exception.

IV, Inaddition to MBA®s failure to identify the arsuments rajsed iu the section of
its argument eniitled “The plaintiffs are not entitled to relicf under section
443,13 in its poipt relied on, MBA fails to arene this point, therebhy
abandoning it.

In the third section of its argrament eniilled “The plamntiffs are not entitled o reliel
uader section 443,130, MBA discusses the Garr case, which as MBA admits, Fas been
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briefed by the parties. Garr v, Countrywide Home Loans, Ine., 137 8.W.3d 457 (Mo.
bane 2043). MBA goes on to mentior and cite to the more recent case of Brown v. First.
Horizen Home Lozn Corp., 150 §.W.3d 287 (Mo. banc 2004), wilh absolutely no
reference  or discussion of Brown as applied (o the facts of this case. In addition to tac
fact that the applicability of the holding of Garr andsor Brown to the facis of this case are
not identified as issucs in MBAs point relied on, in MBA's discussion of Brown, it
presents nothing 10 which to respond in that it does not even altempt to argne i what way
Brewn affects the case at hand.  An argument that is not regsoned and merely states the
state of the law 1v nul preserved for appellate review and is deomed abandoned. Frecman
v. Leader Nat. Ins. Co., 58 8.W.3d 390, 399 (Mo.App.I2.D. 2001).

V. MEBA's amicus curiae brief should be stricken from this case for failure to
comply with ibhe procedural requirements ol Rule Ad.05{1).

This case was transferred 1o the Supreme Court of Missouri by order dated
November 2, 2004 of the Missouri Courl of Appeals, Eastern District, Division Three.
Neatther Appellant nor Respondents filed a substitute brief in this case aSter it was
iranslerred to the Supreme Court of Missour) pursuant {o Rule 83.08(b). This case is sct
for oral argumenl on March 1, 2005.

O Febmary 15, 2005, MBA fled its motion for leave to file amicus briel with its
brief’ of amicus cunae, which adopts Appellant First National Bank of St. Louis, N.A s
statement of facts and indicates it is filed in support of Appellant. Respondents did not
consent 1o the ling of MBAs amicus curiae bricl, On February 16, 2003 this Court
sustained MRA’s motion Tor leave and ordered its bricf fijed.

Respondents were not served with a copy of MBA s amicus curiae brief until
February 17, 2003, Respoudents were not allowed av opportunity to file an objection o
the Jling of MBA's amicus curiae brief pursuant to Rule 84.05(1)(3) prior to this Court's
Februgy 16, 2005 order sustaining MBA s motion for leave.

MBA’s amicus curise brief is filed beyond the time allowed pursuant to Rule
84.C3(02), whick provides in pertinent part: “The brief shall anly be (iled if presented
for filing withm the time allowed for the [iling of the brief of the party supported.”
FPursuant to Rule 83.08({c), after a case is transferred 1o the Supreme Court of Missouri,
appeilant may file a substitute brief within (wenty days after the date of the order of
transfer. Pursuant te Rule 84.04(£)(2), an amicus curiac bricf “shafll ouly be filed il
presented for filing within the time allowed for the filing of the bricf of the party
supported,” This case was transferred on November 2, 2004, MBA 1s well beyond the
time 111 which Appellant could have filed a brief in this case.

CONCLLSION
For the foregoing reasons, MBA’S amnicus curiae brief is without merit. Indeed,
fur the foregoing reasons, it should be stricken [rom this casc.
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Johgh . Rourke #38111

812N, Colling, Laclede’s Landing

St. Louis, MO 63102-2174

Tel: 314-621-3743

Fax: 314-621-8071

Attornzys for Plamtiffs/Respondents

CERTIFICATLE OF SERVICE

1 hereby ceriify that a true copy af the above and forepoing forwarded by ULS,
Mail, postage prepaid, this 22nd day of February 2003:

Donald L. O'Keele

Arn E. Ahrens

Rabbit, Pitzer & Snwdgrass, P.C.
1443 South Fourth Street, Ste. A00
St. Louds, MO 63107-1821
TFacsintle: 314-421-3144
Attormeys for Defendart/Appellant

Jav A, Summenville

Jeffrey T McPherson

Annstrong FTeasdale LLP

Cine Melropolitan Square, Suile 2600

St. Louis, MO 63102

Facsimile: 314-621-3063

Attorneys (or Amicus Curiae Missount Bankers Assotianon
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And

Wade L. Nash

Missour Bankcrs Assoclation
207 Easl Capiwol

Jefferson City, MO 65101
Facsimale: 373-634-845]

Ot Counsel




