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1. JURISDICTIONAL STATEMENT




Appe lants submit the following jurisdictiona statement in accordance with Rule 84.04(b) of the

Missouri Rules of Civil Procedure:

1 The Cole County Circuit Court exercised jurisdiction over the subject matter of this case
pursuant to the provisons of 8 536.110 RSvio. (2000).

2. Thisis an gpped from the Cole County Circuit Court and this Court has jurisdiction pursuant to
Article V, Section 3 of the Missouri Congtitution.

3. The Cole County Circuit Court entered its find order on December 28, 2001, and Appellants
Notice of Apped wastimdy filed in the Missouri Court of Appedls for the Western Didrict of
Missouri on February 5, 2002.

4, On June 24, 2003, the Missouri Court of Appedls for the Western Digtrict issued its opinion
and remanded the case to the Cole County Circuit Court with ingtructions to review the
Appelants Petition for Judicia Review.

5. Respondents filed in the Missouri Court of Appeals for the Western Digtrict aMotion for
Rehearing and an Application for Transfer to the Missouri Supreme Court. Respondents
motion was overruled and their gpplication was denied on July 29, 2003.

6. Respondents filed an Application for Transfer to the Missouri Supreme Court on August 14,

2003.

7. On September 30, 2003, the Missouri Supreme Court granted Respondents Application for
Trandfer.

8. This apped surrounds the Cole County Circuit Court’s granting of Appellees Mation to



Dismiss Appelants Petition for Judicia Review for alack of subject matter jurisdiction.



[11. STATEMENT OF FACTS

The underlying factsin this case are undisputed. Appellants Michael A. McCoy and John A.

Oaks were employed as full-time deputy sheriffs with Caldwell County, Missouri. (OLF*, p.
99)(MLF 2, p. 99) On December 31, 2000, both Appellants were terminated from their employment
with Cadwell County by Appellee Brelsford.(OLF, p. 99) (MLF, p. 99). In August of 2001, both
Appedlants recelved a written statement giving the reasons for their termination, and both Appellants
made atimely request for hearing on their termination under the provisons of § 57.275 RSvio. (2000).

(OLF, p. 99) (MLF, p. 99). On August 23, 2001, Appellants appeared before a three-member
hearing board agppointed by Appellee Brelsford. At the hearing, Appellants were prevented from cross-
examining adverse witnesses and from having the testimony transcribed by a court report who was
present at Appdlants request. (OLF, p. 99) (MLF, p. 99).

On or about September 11, 2001, Appd lants were provided with the written findings of the
hearing board in support of Appellee Brelsford' s decision to terminate Appellants employment. (App.,
pg. Al). Both Appdlantstimely filed petitions for judicid review, which were dismissed by the Circuit
Court. (OLF, p. 99) (MLF, p. 99).

Both Appellantstimely appeded the dismissas, and those apped s were consolidated in this Court.

V. POINTSRELIED UPON

The Circuit Court erred in dismissing the Petition for Judicial Review for lack of

! Oakslegd file

> McCoy legd file.



jurisdiction because the administr ative hearing conducted pursuant to §57.275 RSMo.
(2000) isa “ contested case”, asdefined in §8 536.010 RSMo. (2000), in that such ahearingis
adversarial in nature and isrequired by law, so that, the Circuit Court should have entertained
the Petition for Judicial Review pursuant to
§ 536.100 RSMo. (2000).
A. The Circuit Court erred in ruling that hearings conducted pursuant to
§57.275 RSMo. (2000) are not adversaria proceedings.........cccevevereervresrereenesesseesessesnnns 6,9
Benton-Hecht Moving and Storage, Inc. v. Call, 782 SW.2d 668 (1989).................. 6, 12
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B. Hearings conducted pursuant to § 57.275 RSVio. (2000) require

ameasure of procedurd formaity sufficient to meet the definition
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V. ARGUMENT AND AUTHORITIES

The sole issue on apped in this caseisthe interpretation of § 57.275 RSMo. (2000).
Appelants contend that the trid court erred in finding that the hearing referenced in the datute is not a
contested case as defined under the Missouri Administrative Procedures Act (MAPA) § 536.010
RSMo. (2000), et seq. This case gppearsto involve an issue of first impression, snce no published
decision reported in this state has involved the interpretetion of § 57.275 RSVio. (2000). Appellant
requests that this Court reverse the Circuit Court’s ruling that the adminigirative hearing in this case was
not a contested case, o that the Court had no jurisdiction to entertain a petition for judicid review
under § 536.010 RSMo. (2000), and requests that the case be remanded back to the Circuit Court with
indructionsto review Appellee Brdsford' s decison to terminate Appellants employment with Caldwell

County.

STANDARD OF REVIEW

This Court reviews the Circuit Court’ s findings of fact under a*“clearly erroneous’ standard, and
in this case, Appellants do not contest any of the Circuit Court’ s findings of fact. 1ssuesinvolving
datutory interpretation are purely questions of law, and this Court reviews the Circuit Court’s
conclusonsof law de novo. The issue before this Court is purely a question of law. Delta Airlines,

Inc. v. Director of Revenue, 908 SW.2d 353 (Mo. banc 1995).

A. The Circuit Court erred in ruling that hearings conducted pursuant to

§57.275 RSMo. (2000) are not adversarial proceedings.



In dismissing Appellants Petition for Judicia Review, the Circuit Court ruled that the 8 57.275
RSMo. (2000) hearing is not a contested case based on two conclusions of law. Firg, that the §
57.275 RSVIo. (2000) hearing was not adversaria, and second, that the hearing lacked the procedura
formalities of acontested case. Based on those conclusions, the Circuit Court ruled that it lacked
jurisdiction to congder Appellants Petitions for Judicia Review. Appellants contend the Circuit Court,
in reaching these conclusions, committed reversible error because the hearing conducted in accordance
with 8 57.275 RSMo. (2000) was adversarid and contained a measure of procedura formality.
Therefore, the trid court did have jurisdiction to review the Hearing Board' s determination.
In reviewing the Circuit Court’s decision, the Court must firgt look at the plain language of the
datuteitsdf. 8 57.275 RSMo. (2000) provides asfollows:
1. Any full-time deputy sheriff upon dismissal shall be furnished

with written notice of the grounds for dismissal. Upon receipt

of the written grounds for dismissd, the deputy sheriff may

request ahearing. The request must be made to the sheriff, in

writing, within three working days of the receipt of the grounds

for dismissd. Such hearing shdl take place before the hearing

board to be appointed by the sheriff. The sheriff shal schedule

aclosad hearing within a reasonable time but within thirty (30)

days after the written request was received by the sheriff. A

written report of the facts determined during the hearing shdl be

forwarded to the sheriff. The sheriff will review the findings,

9



and hasthe find decison-making authority. Any law
enforcement agency shdl be deemed to be in compliance with
this section if the agency: (1) has published and distributed
department policies and procedures which include provisons
for dismissa of deputy sheriffs or other employees; (2) provides
adeputy sheriff who has been dismissed written notification of
the grounds for the dismissal; (3) alows the officer to request
and have a hearing; and (4) provides the officer with written

results of such hearing.

The procedurd requirements created pursuant to this section
shdl not be interpreted as creating any new substantive due
process rights. Nothing in this chapter shall be interpreted as
conferring or creating an employment status for deputy sheriffs
other than at-will status and nothing in this chapter shdl be
interpreted as depriving any person of any rights which are
conferred as amatter of employment, including postemployment

benefits such asworkers compensation and unemployment

compensation.

10



Additiondly, the hearing required under § 57.275 RSMo. (2000), is defined by
§57.015 R9Vio. (2000) asfollows:

2. Hearing - A closed meeting conducted by a hearing board
gppointed by the sheriff for the purpose of receiving evidencein
order to determine the facts regarding the dismissal of the
deputy sheriff. Witnessesto the event that triggered the
dismissad may attend the hearing from the limited purpose of
providing testimony; the atorney for the deputy dismissed may

attend the hearing, but only to serve as

an obsarver; the sheriff and his or her attorney may
attend the hearing, but only to serve as an observer.
§536.010(2) RSMo. (2000) provides the following definition of a contested case:
“Contested casg” means a proceeding before an agency in which legd
rights, duties or privileges of specific parties are required by law to be
determined after hearing[ ]
Missouri courts have struggled to gpply this definition in order to determine which administrative

hearings are contested cases, and which are not. * The courts have traditionaly looked to whether the

® For example, see “ Redefining the Contested Case in the Missouri Administrative Procedure

Act: A Cdl for Legidative Action”, 55 Mo. Law Review 975 (1990).

11



element of adverdty is present in deciding the contested case issue. Appellants first contend that the
Circuit Court erred in ruling that the hearing in this case was not adversarid in nature. Clearly, the
element of advergity is present in these hearings. The dismissed deputy sheriff has the opportunity to
present evidence and to call witnessesin order to chalenge the Sheriff’ s termination decison. The
Sheriff and the dismissed deputy are opposed to each other in these hearings, and have opposing
interests at stake. In discussing the adversity dement, the Missouri Court of Appedls, in the case of
Benton-Hecht Moving and Storage, Inc. v. Call, 782 SW.2d 668 (1989), stated at Page 671.

The feature most frequently mentioned in the cases asindicetive of a

contested case isthe adversarid character of the hearing. Obvioudly,

the term adversarid describes a contest of opponents favoring divergent

resultsin the decision to be made by the agency. A component of such

acaeisthe necessity of notice to those who may congtitute opponents

and who are, by the notice, provided an opportunity to appear and

present their evidence.

In ruling that the hearing at issue was not adversaria in nature, the Court further stated, at Page

67/1:

These details confirm that no adversaria proceeding of any kind

occurred, not because the witnesses gave unsworn testimony and not

because the right of cross-examination and introduction of evidence was

denied, but because the hearing purpose set out in the statute was

supervisory and not adversaridl.

12



By contrast, a 8§ 57.275 RSMo. (2000) hearing is by its very nature adversarid. It provides
that an aggrieved deputy may present evidence and call witnesses, offering testimony disputing the
Sheriff’ s grounds for termination, and the deputy may present evidence rebutting the testimony of
adverse witnesses. These acts are inherently adversaria. Thisis not unlike a courtroom tria setting
because Appdlants caled witnesses and presented evidence rebutting the Sheriff’ s prior findings. In
essence, this hearing gave them the opportunity to combet the Sheriff’sdecision. Certainly, the hallmark
of an adversaria proceeding is the ahility to question the decisions or determinations of the agency
through evidence and witness testimony.

The partiesto the § 57.275 RSVIo. (2000) hearing are aso seeking divergent results and
contrasting remedies. The participants obvioudy must take opposite positions. Quite smply, the Sheriff
requests that the Hearing Board affirm his decison to terminate the deputy, and in contrast, the deputy
seeks to overturn the Sheriff’sdecison.  Furthermore, at the conclusion of the hearing, the Hearing
Board must take into account the evidence presented and issue findings of fact. The Board, inissuing
these findings, can ether Sde with the deputy or the Sheriff whose interests are at odds. Thisfina
determination can either favor the aggrieved deputy or the Sheriff, not both. The foregoing discussion
demondtrates that the Circuit Court erred in ruling the hearing in this case was not adversarid in nature.
B. Hearings conducted pursuant to 8 57.275 RSMo. (2000) require a measur e of

procedural formality sufficient to meet the definition of a contested case.

In dismissing Appdlants Petition for Judicid Review, the Circuit Court ruled:

The provisonsof RSMo. § 57.275 and § 57.015 (2000) do not require

procedura formdities to be followed at the hearing as are required in a

13



contested case such as notice of the issues, ord evidence taken upon

oath or affirmation, the calling, examining and cross-examining of

witnesses, the making of arecord, adherence to evidentiary rules, and

written decisons

including findings of fact and conclusons of law as described in the

Missouri Administrative Procedure Act, RSMo.

§ 536.067, § 536.070, and § 536.090. (OLF, pp. 24-25) (MCF, pp.24-25).

Appedlants contend that the Circuit Court erred by comparing the hearing involved in this case
to hearings held in accordance with § 536.070 RSMo. (2000) in determining whether this hearing was a
contested case. 8§ 57.275 and § 57.015 RSMo. (2000) are separate and distinct from the provisions of
Chapter 536, and contain procedura requirements to be followed in the event of adecision to dismissa
deputy sheriff. A plain reading of these two sections reved s that certain procedura formalities are
mandated in the Statute.

Thefirg requirement found in § 57.275 RSMo. (2000) isthat the deputy being fired must be
provided with written notice of the grounds for termination. Such awriting qudifies as notice of the
issues to be considered at the hearing, and provides the deputy with an opportunity to prepare evidence
in hisor her defense.

The second requirement in that section isthat the hearing must be requested by the deputy
within three (3) working days of receipt of the written grounds for termination. Such arequirement is
akin to a gatute of limitations, perhaps the ultimate forma, procedurd requirement. That provision fixes

the time, place and manner in which the

14



deputy may invoke theright to a hearing to challenge the Sheriff’s decision. Also, the hearing isto be
held within 30 days, which is smilar to the speedy trid requirement in criminal cases.

The third requirement is that the Sheriff gppoint a hearing board to hear the evidence and
determine the facts. This provision dlows for atrier of fact other than the Sheriff to hear the evidence
and make written findings, which adds a measure of objectivity to the hearing process, aswell asa
measure of formdlity that would not otherwise be present.

In addition, § 57.015 RSMo. (2000) mandates numerous, specific procedura requirements for
these hearings. For example, (1) the hearing isto be a closed mesting; (2) witnesses may only attend
the hearing for the limited purpose of providing testimony; (3) atorneys may be present, for both the
deputy and the Sheriff, but may not participate; and (4) the hearing board must hear the evidence and
determine the facts.

The fact that the procedural formalities required under these two sections of Chapter 57 are
different from those found in § 536.070 of the MAPA merdy indicates that the Legidature intended to
place limits on the due process rights of discharged deputy sheriffs at the agency level. Nothing in the
language of § 57.275 or § 57.015 RSMo. (2000) expresdy denies those deputies their right to have a
judicid review of the agency’s decision to terminate their employment. Unlike MAPA, Chapter 57 is
dlent asto judicid review of aMissouri Sheriff’s decison to fire adeputy. If the Legidature had
intended that the Court should not have jurisdiction to review terminations of deputies, it would certainly
have been an easy task to include such a provison in the wording of the statutes. Thus, the
determination of whether a Chapter 57 hearing is a contested case for purposes of judicia review

should not turn on whether dl of the procedurd formdities contained in § 536.070 RSMo. (2000) are

15



present, but should depend on whether the provisions of Chapter 57 mandate that procedura
formalities be followed.

This Court had occasion to determine the congtitution of a contested case in asmilar Stuetion in
which procedurd limitations were imposed by a state agency asthey wereinthiscase. In Rugg v.
City of Carrolton, 990 SW.2d 89 (Mo. App. 1999), two police officersfiled a petition for
adminigrative review in the Circuit Court of Cole County requesting areview of disciplinary actions
taken againgt them by the City of Carrollton. The two officers were accused of professona misconduct
and possible crimind violations, which resulted in one officer’ s termination for engaging in the dleged
conduct, and the other officer’s suspension of five daysfor ethica violations. After receiving notification

of the City’ s action, both officers requested areview hearing, pursuant to the City’s personnd manual.

During the hearing before the City Council, the officers were prevented from presenting
evidence, and the City Council refused to make an officia record of the proceedings. Based on the
information presented during the review hearing, the City Council upheld the officers disciplines. Once
the Council rendered its decison, both officers filed a petition for judicid review in Circuit Court. The
Circuit Court held that the agency hearing congtituted a contested case under the Missouri
Adminigrative Procedures Act and held that the Council had failed to comply with the procedura
mandate for contested cases. Accordingly, the Circuit Court remanded the cases and ordered the City
Coundil to conduct full hearingsin compliance with § 536.070 RSMo. (2000). The City gppeded the
holding of the Circuit Court to the Missouri Court of Appedls for the Western Didrict. Upon review,

this Court affirmed the ruling of the Circuit Court and held that the hearing before the City Council

16



condtituted a contested case even though the hearing had lacked the procedurd indicia. The Court
specificdly held that the classification of a contested case is not left “to the ipse dixit or the invention of
the agency, but should be determined as amatter of law.” 1d. & 90. This Court did not dlow the
date agency in the Rugg case to benefit from the its own prohibitions.

The Court in Rugg noted that no evidence was taken and no official transcript was created and
thus no indicia of an adversarid hearing was present. However, the Court sill held, despite the failure
to follow these basic procedurd requirements, that the case should have been conducted in conformity
with the dictates of § 536.070 RSMo. 2000.

The basic facts surrounding the Rugg case are smilar to those of the Appdllants current case.

§57.015 RSMlo. (2000) alows gppelants to present testimony by caling their own witnesses
in their defense and are allowed to present documentary evidence to the Hearing Board so that it can
make an informed decison asto the judtification for their dismissa. The only procedurd formalities that
the hearing lacked were the making of arecord and the cross-examining of witnesses. Nothingin 8§
57.015 RSVIo. (2000) prohibits the making of arecord nor the cross-examination of witnesses §

57.275 RSMo. (2000) only prohibits participation by attorneys representing the deputy and the Sheriff.

The Legidature, in defining the hearing under § 57.015 RSMo. (2000), meant to limit the procedura
formdlities in these hearings, not remove them atogether. At the very least, there is a measure of
procedura formdity present, contrary to the ruling of the Circuit Court.

C. The Circuit Court erred in ruling that it lacked jurisdiction to review Appellants

termination because of their at-will employment status.
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The Appdlants submit that the Circuit Court further erred when it held that
§57.275 did not creste new substantive due process rights for Appellants, leaving their employment
datus as a-will employees and only granting them the right to have a hearing before the Hearing Board
gppointed by the Sheriff. In essence, the Court determined that since the Appellants remained
employees a-will, they were not entitled to seek judicid review. However, the Appdlants contend the
Court had jurisdiction to inquire as to whether the procedura requirements of MAPA were met.

Under 8§ 536.140 RSMo (2000), the Court may make seven (7) distinct determinations when
reviewing a contested case. The Court's inquiry may extend to a determination of whether the act of the
agency:

@ Isin violaion of conditutiona provisons,

2 Isin excess of gatutory authority or jurisdiction of the agency;

3 Is unsupported by competent and substantial evidence upon the whole record;

4 Is, for any other reason, unauthorized by law;

) Is made upon unlawful procedure or without afair trid;

(6) Isarbitrary, capricious or unreasonable; or

@) Involves an abuse of discretion.

In Mosley v. Members of the Civil Service Board for the City of Berkeley, 23 S.W.2d 3d
855 (Mo. App. E.D. 2000), the Missouri Court of Appeals reviewed aterminated probationary
employee's request for judicia review. The Court held that a terminated at-will employee cannot seek
judicid review of the adequacy of the grounds for their termination, but the Court expresdy held that a

terminated at-will employee can seek judicia review of any procedura improprieties that related to the

18



termination. Therefore, under Modey, aterminated at-will employee may request that the Court
determine whether the agency complied with the procedura dictates of MAPA.

Section 536.170 of MAPA describes a certain level of procedurd formdity that must be
followed in any contested case. MAPA requires that in a contested case, oral evidence must be taken
by oath or affirmation, each party shal have the right to cal and examine witnesses, to introduce
exhibits, to cross-examine opposing witnesses on any matter relevant to the issues, even though that
meatter was not the subject of the direct examination, to impeach any witness regardless of which party
firg caled them to testify and to rebut evidence againgt them. The aggrieved party isaso dlowed to
testify on his own behdf, and each agency must cause dl proceedings before it to be suitably recorded

and preserved.

Appelants, in their Petition for Judicid Review, dleged that during the hearing they were denied
the opportunity to cross-examine witnesses and they were prohibited from making an officia record of
the proceedings. In dismissng Appelants Petition for Judicia Review, the Court refused to analyze
whether the § 57.275 hearing complied with the procedura requirements under MAPA. The Appelants
contend that the Court had an obligation to not only determine whether their terminations were based on
subgtantia and competent evidence, but aso to determine whether their hearing complied with the
procedura elements of a contested case under MAPA.

Appdlants contend that the Court erroneoudly concluded that it could not inquire as to whether
the hearing complied with MAPA because the Appdlants were employees a-will. The holding in the

Modl ey case demongtrates that the Court should have determined whether the procedura formdities
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were followed regardless of the Appdlants employment status.
VI. CONCLUS ON
Initsorder dismissng Appellants Petition for Judicia Review, the Circuit Court erroneoudy
concluded that a hearing conducted pursuant to § 57.275 RSMo. (2000) is not adversarid in nature,
that such hearings lack procedurd formalities and that it lacked jurisdiction to review the case dueto the
Appdlants employment status. Those erroneous rulings led the Circuit Court to incorrectly rule that it

had no jurisdiction to review the decision to fire Appelants from their jobs as deputy sheriffs.

The post-termination hearing required under Chapter 57 is adversaria in nature because it
involves opposing interests being heard and ruled upon. That element of adversity, coupled with the
procedural formalities contained in the statutes, makes such hearings contested cases for purposes of
jurisdiction over a petition for judicid review. Appelants request that the Court reverse the Circuit
Court’ s order of dismissa, and remand the matter back to Cole County Circuit Court with ingtructions
to proceed on Appellants petition.

Respectfully submitted,

STEVE A.J. BUKATY, CHARTERED
8826 Santa Fe Drive, Suite 218
Overland Park, Kansas 66212
and
215 W. 18" Street
Kansas City, Missouri 64108
Telephone: (913) 341-1040
Facamile: (913) 385-5535
L aborlawyers@shbcglobal .net
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