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JURISDICTIONAL STATEMENT

ArticleV, Section 3 of the Missouri Constitution provides that the Supreme Court
of Missouri shall have exclusive appellate jurisdiction in al casesinvolving the validity of a
treaty or statute of the United States, or of a statute or provision of law as of this state, the
title to any state office, and in all cases where punishment imposed is death or
imprisonment for life. The Missouri Court of Appeals shall have general appellate
jurisdiction in all other cases.

The issue on appeal involvesthe validity of a statue of the State of Missouri and as
such thejurisdiction for appeal isin the Supreme Court. The specific issue on appeal is
whether the provision in Section 211.447.2(1) RSMo 1998 which allows the termination of
parent right for the reason that a child has been in foster care for 15 of the most recent 22

violates the Due Process Clause of the 14" Amendment of the United States



POINTSRELIED UPON
|. The Court erred in finding that Section 211.447.2(1) which allows the termination of
parental rightsfor the reason that a child has been in foster carefor at least 15 of
the most recent twenty-two months did not violate the Due process Clause of the 14
Amendment of the United States because under Section 211.447.2(1) permits
termination of parental rightswithout a finding of unfitnessin that the case of

Santosky vs. Kramer 455,U.S.745(1982) found that it was a violation of the Due Process

Clause to terminate parental rightswithout a finding of unfitness.
Section 211.447.2(1) RSMo.

Due Process Clause of the United States Constitution Amendment 14
Missouri Constitution Article | Section 10

Rule 73.01
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Inexrd. WILLIAMSVS MARSH, 626 S.W.2d 223, 230 (Mo. banc 1982)

MAY VS ANDERSON, 345 U.S. 528, 533, 97 L.Ed. 1221 (1953)

IN MEYER VS NEBRASKA, 262 U.S. 390, 399, 67 L.Ed. 1042 (1973)

In retheinterests of A.L.W., (773 SW.2d 134).

In re Monnig, 638 S.W. 29782, 785 (W.D. Mo. 1982)
Section 211.443 states:

Section 211.447.2(1)

Section 211.447.3

Section 211.447.5

Section 211.447.2(2)

Section 211.447.2(3)

K.C.M. 85 S.W. 3d 682(W.D. Mo 2002)

Chapter 42. USC Section 675.5(E) which states:.

II. That theCourt erred in terminating the mother? s parental rightsunder Section



211.447.2(1) RSMo finding that termination was proper sincethe child had been in
foster carefor 15 months of the most recent 22 months because Section 211.447.2is
not a groundsfor termiantion but establishes a time frame when the court should
consider filing a Petition for Termination in that no wherein Section 211.447.2(4)
doestheterm groundsappear and wasa scrinverserror contained in Section
211.447.3 and 211.447.5 which should have stated groundsin Section 211.447.2(2)
and 211.447.2(3) and to hold otherwise would invalidate Section 211.447.2(1). The
decision should bereversed aserroneously applying the law.

Rule 73.01

MURPHY VS. CARRON, 536 S.W.2d 30 (Mo. banc. 1976)

H.D. vs. E.D., 629 S.W.2d 655 (E.D. Mo. 1982)
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In thelnterest of M.N.M., 681 S\W.2d 457 (W.D. Mo. 1984).

Inthelnterest of M.E.W., 729 SW.2d 194 (Mo. Banc. 1987)

SANTOSKY VS KRAMER, 455 U.S. 745 (1982)

J.D.K., 685 S.W.2d 876 (W.D. Mo. 1985)

K.S.vs M.N.W., 713 S.W.2d 858 (W.D. Mo. 1986).

D.G.K.vs H.H., 719 SW.2d 510 (W.D. Mo. 1986)

InreW.F.J., 648 S\W.2d 210 (W.D. Mo. 1983)
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STATE VS TAYLOR, 323 SW.2d 534, 537 (S.D. Mo. 1959)

G. V. SAUNDER, 308 S.w.2d 883 (S.D. Mo. 1957)

STANLEY VS ILLINOIS, 405 U.S. 645, 31 LED.2d 557 (1975)

In re Gault, 387 U.S. 1; 18 L.Ed. 527 (1967)

Inexrd. WILLIAMSVS. MARSH, 626 S.W.2d 223, 230 (Mo. banc 1982)

MAY VS ANDERSON, 345 U.S. 528, 533, 97 L.Ed. 1221 (1953)

INMEYER VS. NEBRASKA, 262 U.S. 390, 399, 67 L.Ed. 1042 (1973)

Section 211.447.2(1)
Section 211.447.3 RSMo
Section 211.447.3
Section 211.447.2(2)
Section 211.447.2(3)
Section 211.447.5

HABJAN V. EARNEST, 2 S.W. 3d 875, 881 (Mo. App. 1999)

MISSOURI HOSPITAL ASSOCIATION VSAIR CONSERVATION COMMMISION,

874 S.W. 2d 380 (W.D. Mo 1994).

STATE EX RE. BESSVSSCHULT, 143, SW. 2d 486 (S.D. Mo. 1940)

DIEMEKE VSSTATE HIGHWAY COM? M. 444 S\W. 2d 389 (MO 1967). .

LEDERER VS. DEPT OF SOCIAL SERVICESS825. SW.2d 858 (W.D. M0.1992) IN

RE COSTELLO? SESTATE 92 SW. 2d 723 ( MO. En banc 1936)

Chapter 42 USC Section 675.5(E).
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IV-D and IV-E of the Social Security Act for Children? s Welfare

State of Mo. v. Bowen, 638 F.Supp. 37, 38 (W.D. Mo. 1986),

42 USC 675.5(E)

[I1. Thetrial court erred in finding that the mother had abandoned her child under
Section 211.447.4(1) since she had not visited the child nor provided for hisfinancial
needs because the evidence showed that the mother did not voluntarily abandon her
child but was prevented from visiting with him in that shelived approximately 150
from wherethe child was, that the DFSwas under the law to movethe child closer to
hismother and failed to so act and the DFS knowing that the mother lacked
transportation to visit with her son failed to take the child to see her or assist her in
visiting the child. Thedecision to ter minate mother parental rights should be

rever sed as not supported by substantial evidence, against the weight of the evidence
, and aserroneously applying the law.

Rule73.01

MURPHY VS. CARRON, 536 S.W.2d 30 (Mo. banc. 1976)

H.D. vs. E.D., 629 S.W.2d 655 (E.D. Mo. 1982)

B.J.D.B.vs. J.B.G,, 698 SW.2d 328 (W.D. Mo. 1985).

InreJ.A.J., 652 SW.2d 745 (E.D. Mo. 1983)

InreJ.A.H. 592 SW.2d 888 (S.D. Mo. 1980)

———

In theInterest of M.N.M., 681 SW.2d 457 (W.D. Mo. 1984).

Inthelnterest of M.E.W., 729 SW.2d 194 (Mo. Banc. 1987)
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SANTOSKY VS KRAMER, 455 U.S. 745 (1982)

J.D.K., 685 S.W.2d 876 (W.D. Mo. 1985)

K.S.vs M.N.W., 713 S.W.2d 858 (W.D. Mo. 1986).

D.G.K.vs H.H., 719 SW.2d 510 (W.D. Mo. 1986)

InreW.F.J., 648 S\W.2d 210 (W.D. Mo. 1983)

STATE VS TAYLOR, 323 SW.2d 534, 537 (S.D. Mo. 1959)

G. V. SAUNDER, 308 S.W.2d 883 (S.D. Mo. 1957)

STANLEY VS ILLINOIS, 405 U.S. 645, 31 LED.2d 557 (1975)

In reGault, 387 U.S. 1; 18 L.Ed. 527 (1967)

Inexrd. WILLIAMSVS. MARSH, 626 S.W.2d 223, 230 (Mo. banc 1982)

MAY VS ANDERSON, 345 U.S. 528, 533, 97 L.Ed. 1221 (1953)

INMEYER VS NEBRASKA, 262 U.S. 390, 399, 67 L.Ed. 1042 (1973)

Section 211.447.4(1),

In thelnterest of Bay Girl W., 728 SW. 2d 545 (W.D. Mo. 198)

Johnston vs. Johnston 573 S.W. 2d 406 (K.C. Mo. 1978)

R.SP..H.D.P,. And C.M.P.619 SW. 2d 863 (W.D. Mo. 1981)

V. TheCourt erred in terminating the mother? s parental rightsunder Section
211.447.4(2) finding that therewasa prior adjudication of neglect and that the
mother had failed to providefor her child, whilethe child wasin foster care under
Section 211.447.4(2)(d) because therewas never a prior adjudication of neglect as

required by Section 211.447.4(2) and state failed with its burden to prove the mother

13



had the financial ability to providefor her son while hewasin foster carein that the
child was made a ward of the court because his mother wasin prison and not because
of neglect and the evidence wasthat the mother had gross ear nings of $5868.00 for
an 18 month period of time, owed back rent of $800.00 and was about to be evicted.
Thedecision of thetrial court should bereversed since thedecision isagainst the
weight of the evidence sincethereisno substantial evidenceto support the decision,
the decision isagainst the weight of the evidence and the decision erroneously
applied the law.

Rule 73.01
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In theInterest of M.N.M., 681 S.W.2d 457 (W.D. 1984).

In thelnterest of M.E.W., 729 SW.2d 194 (Mo. Banc. 1987)

Santosky vs. Kramer, 455 U.S. 745 (1982)

J.D.K., 685 SW.2d 876 (W.D. Mo. 1985)
InreJ.A.J 652 SW. 2d (E.D. Mo. 1983)

K.S VS M.N.W., 713 SW.2d 858 (W.D. Mo. 1986).

D.G.K.vs H.H., 719 SW.2d 510 (W.D. Mo. 1986)
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InreW.F.J., 648 SW.2d 210 (W.D. Mo. 1983).

STATEVS TAYLOR, 323 SW.2d 534, 537 (S.D. Mo. 1959)

G.V. SAUNDER, 308 S.W.2d 883 (S.D. Mo. 1957).

STANLEY VS ILLINOIS, 405 U.S. 645, 31 LED.2d 557 (1975).

InIN RE GAULT, 387 U.S. 1, 18 L.Ed. 527 (1967),

INEX REL. WILLIAMSVS MARSH, 626 S\W.2d 223, 230 (Mo. banc 1982)

MAY VS ANDERSON, 345 U.S. 528, 533, 97 L.Ed. 1221 (1953).

INMEYER VS NEBRASKA, 262 U.S. 390, 399, 67 L.Ed. 1042 (1973)

Section 211.447.4(2).

V.TheTrial Court erred in terminating the mother? s parental rightsunder Section
211.447.4(3) RSMo finding that the child hasbeen under thejurisdiction of the court
for aperiod of oneyear and that mother failed to rectify conditionswhich led to the
assumption of jurisdiction, that the mother failed to meet the conditions of the
Written Service Plan, and had the financial ability to support the child whilein
foster carebecause thefact that the mother wasincar ceration by itself isnot
sufficient for termination, that Section 211.447.4(3) requiresthecourt to makea
determine a deter mination of the progress of mother in Social Service Plan and the
court looked at progressof the mother to a Written Service Agreement that wasvoid
when entered into and the Mother lacked the fiscal ability to providefor her child
whilehewasin foster carein that the substantial evidence wasthat the fact the

mother wasincar ceration had any effect on getting custody her child back sincethe

15



DFSwasnot providing her with any servicesand her parental rights had been
terminated by thisdefacto action, that areview of the Social Service Plan showed
that the DFS by therefailureto movethechild closer to the mother prevented her
from carrying out her parental duties, that the Written Service Agreement was
written 6 months after the agreement should have been entered into, that the
agreement wasvoid sincethe DFS could not perform thetermsthereof, and that the
mother lacked the financial abiliity to providefor her child while hewasin foster
car e which was shown by her low earning and debt sheowed. Thejudgment
terminating the mother? sparental rightsunder Section 211.447.3 should be

rever sed since the judgment is not supported by substantial evidenceisagainst the
weight of the evidenceand erroneously applied the law.

Rule 73.01

MURPHY VS. CARRON, 536 S.W.2d 30 (Mo. banc. 1976)

H.D. vs. E.D., 629 S.W.2d 655 (E.D. Mo. 1982)

B.J.D.B. vs. J.B.G., 698 S.\W.2d 328 (W.D. Mo. 1985).

InreJ.A.J., 652 SW.2d 745 (E.D. Mo. 1983)

InreJ.A.H., 592 SW.2d 888 (S.D. Mo. 1980)

In thelnterest of M.N.M., 681 S\W.2d 457 (W.D. Mo. 1984).

Inthelnterest of M.E.W., 729 SW.2d 194 (Mo. Banc. 1987)

SANTOXKY VS KRAMER, 455 U.S. 745 (1982)

J.D.K., 685 SW.2d 876 (W.D. Mo. 1985)
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K.S.vs M.N.W., 713 S.W.2d 858 (W.D. Mo. 1986).

D.G.K.vs H.H., 719 SW.2d 510 (W.D. Mo. 1986)

InreW.F.J., 648 SW.2d 210 (W.D. Mo. 1983)

STATEVS TAYLOR, 323 SW.2d 534, 537 (S.D. Mo. 1959)

G. V. SAUNDER, 308 S.w.2d 883 (S.D. Mo. 1957)

STANLEY VS ILLINOIS, 405 U.S. 645, 31 LED.2d 557 (1975)

InreGault, 387 U.S. 1; 18 L.Ed. 527 (1967)

Inexrd. WILLIAMSVS MARSH, 626 S.W.2d 223, 230 (Mo. banc 1982)

MAY VS ANDERSON, 345 U.S. 528, 533, 97 L.Ed. 1221 (1953)

INMEYER VS NEBRASKA, 262 U.S. 390, 399, 67 L.Ed. 1042 (1973)

Section 211.447.4(3) RSMo
InA. P.988 S.W. 2d 59, 60-61 (S.D. Mo. 1999)

In thelnterest of J.M., 789 SW. 2d 818, 822 (W.D. Mo. 1990)

T.A.S, 32 SW. 3d 804, 810 (W.D. Mo. 2000).

In thelnterest of A.S.0., 52 SW. 3d 59, 66(W.D. Mo. 2001)

Inthelnterest of R.E.A., 971 SW. 2d 865, 867 (W.D. Mo. 1998)

In Interest of N.M.J., 24 SW. 3d 771, 781 (Mo 2000)

Section 211. 183 RSMo
Section 210.001.1(1) which states:
42 USC Section 675 .5(A)

State of Mo. v. Bowen, 638 F.Supp. 37, 38 (W.D. Mo. 1986)
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42 USC Section 675.4(A)

Section 211.447.4(3)(b)

Section 211.447.4(3(a)

VI. TheCourt erred in terminating the parental rightsof Lisato Marlin under
Section 211.447.4 (6) for thereason that the Lisa? s parental rightshad been
terminated on her other children because those judgments contain reversal error
and the Statefailed to providereunification servicesrequired by thelaw in that the
judgment enter ed contained findings and not specific findings asrequired by case
law and the state failed to provide Lisa? sfamily help in obtaining housing which
would have meant thereturn of her children and for that reason their can not bea
presumption of unfitness by thefact Lisa? s parental rights wereterminated on her
other children.

Rule 73.01

MURPHY VS. CARRON, 536 S.W.2d 30 (Mo. banc. 1976)

H.D.vs. E.D., 629 S.W.2d 655 (E.D. Mo. 1982)

B.J.D.B. vs. J.B.G., 698 S.\W.2d 328 (W.D. Mo. 1985).

InreJ.A.J., 652 SW.2d 745 (E.D. Mo. 1983)

InreJ.A.H. 592 SW.2d 888 (S.D. Mo. 1980)

In thelnterest of M.N.M., 681 S\W.2d 457 (W.D. Mo. 1984).

Inthelnterest of M.E.W., 729 SW.2d 194 (Mo. Banc. 1987)

SANTOSKY VS KRAMER, 455 U.S. 745 (1982)
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J.D.K., 685 SW.2d 876 (W.D. Mo. 1985)

K.S.vs. M.N.W., 713 S.\W.2d 858 (W.D. Mo. 1986).

D.G.K.vs H.H., 719 SW.2d 510 (W.D. Mo. 1986)

InreW.F.J., 648 SW.2d 210 (W.D. Mo. 1983)

STATE VS TAYLOR, 323 SW.2d 534, 537 (S.D. Mo. 1959)

G. V. SAUNDER, 308 S.w.2d 883 (S.D. Mo. 1957)

STANLEY VS ILLINOIS, 405 U.S. 645, 31 LED.2d 557 (1975)

In re Gault, 387 U.S. 1; 18 L.Ed. 527 (1967)

Inexrd. WILLIAMSVS. MARSH, 626 S.W.2d 223, 230 (Mo. banc 1982)

MAY VS ANDERSON, 345 U.S. 528, 533, 97 L.Ed. 1221 (1953)

INMEYER VS. NEBRASKA, 262 U.S. 390, 399, 67 L.Ed. 1042 (1973)

Section 211.183 states:

Sections 211.447.4(2) for neglect, 211.447.4(3) failureto rectify or a potential harmful r
Section 211.447.2(1)

Section 211.447.4(2)(d)

Section 211.447(3) the Court made the following findings:

Section 211.447.2(1)

A.P.988 SW. 2d 59, 60-61 (S.D. Mo 1999)

Section 211.447.4(2)

Section 211.447.4(3)

Inthelnterest of J.M., 789 SW. 2d 818, 822 W.D. Mo. 1990). In thelnterest of
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A.S0O.,52 SW. 3D 59, 66(W.D. Mo. 2001)

Inthelnterest of R.E.A., 971 SW. 2d 865, 867 (W.D. Mo. 1998)

T.A.S, 32 S\W. 3d 804, 810 (W.D. Mo. 2000)

Inthelnterest of N. M.J.,24 SW. 771, 782, 783(W.D. Mo. 2000)

Section 211.447.4(3) (b)
Section 211.447.4(3)(d)
Section 211.447.3(3)

Section 211.183.

STATEMENT OF FACTS
On February 25, 2003 the Juvenile Court of Audrain County, Missouri entered an
order terminating the parental rights of Lisa Latasha Williams (hereinafter referred to as
Lisa) and Marlin Mathew Robinson (hereinafter referred to as Robinson) to the child,
Marlin Devonian Robinson (hereinafter referred to as Marlin).  An appeal wasfiled with
the Missouri Supreme Court since a constitution issue is raised.
Marlin was born on August 23, 2000 to Lisaand Robinson. At the time the child was

born, Lisawas incarcerated at the Women? s Eastern Reception and Diagnostic
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Correctional Center (hereinafter referred to as WERDCC) which islocated in Vandalia,
Audrain County, Missouri. Before the birth of Marlin, Lisa had contacted the Audrain
County Division of Family Services Office (hereinafter referred to as the Division) to
terminate her rights and allow for the adoption of the child. The Division Caseworker, Lori
Masek, testified, that she had visited four (4) timeswith Lisa to discuss adoption. After
Marlin? shbirth, Lisa decided to keep the child. She had a discussion with the Division of
possible placement. Lisainformed the Division that she did not want the child placed with
her relatives and knew of no one that she wanted to have custody of the child. (TR52-55 LF
48-49). Lisawasin agreement that the child be placed with the Division for foster home
care.
On August 25, 2000, an Order of Protective Custody was filed with the Juvenile

Court of Audrain County and on August 28, 2000, a Temporary Protective Order was
entered. On August 28, 2000 the Petition to make Marlin award of the Court was filed and
Judgment was entered on November 21, 2000. The judgment states that Lisa L atasha
Williams did not appear at the hearing due to her incarceration and the judgment states Lisa
waived her right to counsel. The Court found the following:
?A. Saidinfant? s mother isincarcerated and unable to provide for his necessary care,
custody, supervision and support, and she has requested Missouri Division of Family
Services and Juvenile Court intervention to provide for her son? s care.

B. Saidinfant? sfather isincarcerated and therefore unable to provide for his care,

custody, support and supervision at thistime.?
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...no family or kinship resources are available for said juvenile? s care, and the Divisionis
assisting said juvenile? s mother toward eventual reunification by providing periodic
visitation between said juvenile and his mother. The Court ...findsin his best interests that
heisin need of care and treatment which can be furnished by making him aWard of this
Court and placing him in the custody of the Missouri Division of Family Services...
THEREFORE, IT ISORDERED, that said juvenile...be made a Ward of this Court and placed
in the legal custody of the Missouri Division of Family Servicesfor appropriate
placement...? (Judicial Notice of the Court).

Ms. Masek testified that she made arrangementsto have the child brought to the
prison for visitation once aweek with the mother. (TR56) Ms. Masek took the child to
visit her mother on September 8, 2000 and September 14, 2000. The child was placed in
the foster care of Irene Sulana and then Ms. Sulana brought the child to the prison to visit
with his mother. The child remained in the custody of Ms. Sulana between August 27, 2000,
through December 24, 2001. Ms. Sulana supervised visits with the mother which took
place on September 24, 2000, October 1, 2000, October 8, 2000, October 15, 2000,
November 12, 2000, November 19, 2000, November 26, 2000, December 3, 2000,
December 10, 2000, December 24, 2000, January 7, 2001, January 14, 2001, January 21,
2001, January 28, 2001, and February 11, 2001. Each parental visit was limited to one
hour. Visitsfor October 29, 2000 and November 3, 2000 did not take place since the
mother was not at the prison on those days. Since Ms. Sulana had gone to the prison for

such visits on those dates, visitation of the mother was stopped until Lisainformed the
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Division that she was back at WERDCC. On November 5, 2000, Lisawrote aletter
requesting avisit. Visitation on December 17, 2000, did not occur due to bad weather. (LF
47-48, TR 56 60-61).

On February 1, 2001, Lisainformed Ms. Masek that she was going to be released
from WERDCC on February 13, 2001 for placement at aHalfway housein St. Louis, and
then live with her sister, Ladonna, in St. Louis City. Lisagave Ms. Masek her sister? s
address. Lisadid not ask Ms. Masek to return Marlin to her care at that time. Ms. Masek
indicated that she did speak to Lisaon several occasionsin March but could not tell what
they talked about since her notes which were kept on a disk had been destroyed.

On March 14, 2001 a meeting took place at the Division Office to draft the
Children? s Services Case Plan. The Plan stated at Section |1 that Marlin, had become a
foster child because the mother was incarcerated and the mother did not want the child
placed with arelative.

Section |11 statesthat Lisa asked that Marlin be put in foster care. Section 1V in the
instructions states: 1. State the type of placement; 2. Special needs of the child; 3. Child?s
adjustment to placement; 4. Why the placement meets the child? s needs and best interests;
5. Theleast restrictive placement in afamily-like setting; and 6. How the placement isin
the closest proximity to the parents. The plan then states the placement of the child was
with Irene Sulanain afoster home and that Ms. Sulana could provide home careto Marlin
since sheis not working and that her home was in close proximity to WERDCC and she was

ableto facilitate regular parent/child visitation.
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Section V instructions state that the written agreement is to be attached and must
meet Fed. Req. 5, 6, 7, 8, aswell as. 1. Describe case goals and time frames listing who is
to achievethelisted goals; 2. Specific services provided to child and parent to facilitate the
return of the child to hishome; 3. How services which are provided for in the case plan
will facilitate reunification; and 4. Any additional services necessary inthenew plan. As
to goals, the plan provides the temporary aternative placement of Marlin with relatives until
Lisaisreleased from incarceration and can establish a stable , safe and proper living
environment. Asto servicesto be provided, the plan listed the placement of the child within
close proximity to Lisain St. Louisto facilitate regular visitation and reasonable efforts.

Section V1 states that the weekly visits have helped to maintain and nurture the
parent/child relationship. Further, Section VI states that Lisawas released from WERDCC
on February 13, 2001 and she contacted the Division twice in March, 2001, to ask about
Marlin and ? how to proceed toward reunification.?

Section VI instructions required the description of : 1. Thevisitation plan, which
lists frequency and location of visits; and 2. Whose responsibility isit for arranging visits.
The Plan then describes the visits between Lisaand Marlin at WERDCC. It was reported
that Lisa seemed reserved and uncomfortable during visits, which may have been caused by
the presence of the case manager. That she did quickly demonstrate an increased comfort
level and that Irene Sulanareported that parent/child interactions were positive overall, and
that Lisaappropriately held and fed Marlin during visitations.

Section V111 states that no child support was ordered. (Exhibit B).
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Section X| states that the plan has been discussed with the family and the parents
agreed with the placement choice and with the case plan. It also states that neither parent
attended the meeting. Section XI, states that arrangements had been made for the mother to
participate by telephone, but her telephone was busy.

Section X1 contains the recommendations for services for the next six months
which according to the plan are required by Fed reg. 10, 11, 12. Among the
recommendations were that the Division, GAL, and Juvenile Officer, Bruce McKinnon, felt
?itisin Marlin? s best interest to place himin afoster homein the St. Louisareain order to
bein closer proximity to his mother, thus more easily facilitating visitation and other
reasonable efforts.?. ?It was noted that attempts to place Marlin in afoster home with
siblings had been unsuccessful.? Among the other recommendations was that Lisa contact
the Division to arrange visitation, that awritten Service Agreement be entered into with
DFS establishing tasks to be accomplished in order to reach reunification and that Audrain
County DFS request that St. Louis City DFS assign a service worker to Lisain order to
provide direct contact and services. (Exhibit B)

Lisacalled her two days after the March 14, 2001, meeting and explained that she
had not participated in the meeting because she wasinterviewing for ajob. Lisaalso asked
Ms. Masek what had taken place. Ms. Masek told Lisa of the recommendations and sent her
acopy of the Plan. Ms. Masek testified that she had attempted to place Marlin in foster
care closer to his mother by calling the foster homes that had his siblings, but those foster

homes declined to take Marlin. Ms. Masek had called the caseworker in St. Louis by the
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name of Kevin McQuinn without success and had called the Missouri Alliance in Jefferson
City without success. (TR 66-68, Exhibit 10.)

Ms. Masek testified further that she did not hear further from Lisauntil Ms. Masek
called Lisaon June 12, 2001, to discuss with Lisathe fact that Marlin needed surgery. Lisa
explained to Ms. Masek that Lisa had been in a car accident with her son, Markeal, in
March, 2001 and that Lisa had been in hospital for six (6) weekswith abroken hip. Lisa
further stated that she could not make along distance call from the hospital. Ms. Masek and
Lisathen had adiscussion about Marlin. Ms. Masek felt that Lisawas concerned about
Marlin? ssurgery. They spoke of the need for a service agreement and the need for
visitation to take place. Lisaexplained that she did not have any transportation to visit with
Marlinin Mexico, Missouri, but that she would try to get her Aunt to drive her to Mexico.
Ms. Masek explained to Lisathat Marlin would be placed in another foster home and that if

Marlin was not returned to Lisathen this family would adopt him. (TR 69-70).

Ms. Masek explained that the Division was proceeding with a concurrent plan with a
dual goal of either the return of custody to the mother or adoption. Ms. Masek would be
working on both goals at the same time. If the return of custody to the mother did not work
out, then the Division could quickly shift to adoption. Ms. Masek saw no conflict in her
role. (TR 142-143, 147)

Ms. Masek further testified that she explained to Lisathat it was important for Lisa
to visit with Marlin even if infrequently, that Lisa could make collect callsto the Division,

and if Ms. Masek was not in the office to leave amessage. Asto the transportation
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problem, Ms. Masek explained that the Division could provide avoucher for gasfor any
person that brought Lisato the visitations. (TR 71-72).

After this conversation they played telephone tag in June, with Lisafinally reaching
Ms. Masek on June 27, 2001, to talk to Ms. Masek about Marlin? s surgery and that Lisa
was trying to arrange transportation to be there. The surgery took place on June 29, 2001,
but Lisafailed to be there for the surgery. (TR 73-75).

Notice was sent to Lisathat there would be another meeting on September 5, 2001.

Lisafailed to appear at the September 5, 2001, meeting. The team recommended
termination of parental rights.

On September 11, 2001, the Court held a Permanency Review Hearing. Lisahad
been sent notice, but failed to appear. The court found that the Court had jurisdiction over
the minor child pursuant to Chapter 211 (by checking the box); that Termination was
required (by checking the box); that the child was abandoned (by checking the box) and did
not check the box that the child had been in foster care for 15 of the most recent 22
months.

The court went on to check the box finding that the parents had not met with the
Division to draft awritten service agreement, that adoption was to take place with
termination of parental rights, and that such act was in the best interest of the child. The
court further found that the Division had provided reasonable efforts and had provided
services for the return of the child to the mother by arranging regular visitation of the child

with the mother while the mother was incarcerated, by offering to arrange visitation after
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the mother was released, that the mother had not availed herself to services by not visiting
the child for six (6) months. That during the mother? svisit with the child she displayed no
visible signs of emotional reaction toward the child, never was heard to say that she loved
him, and held the child on her lap with him facing away from her. The Court ordered that
the Division is not required to make any further reasonable efforts toward the return of the
child to the mother. (Exhibit A 1-5)

Bruce McKinnon, the Audrain County Juvenile Officer, testified that at the time the
Court entered the September 11, 2001, Judgment authorizing termination that Marlin had
only been in the custody of the Division for 13 months. Mr. McKinnon viewed the order of
September 11, 2001, asinstructing Ms. McKinnon to file a Petition for termination of
Lisa’ s parental rights.

The Petition for Termination of Parental Rightswasfiled in April 1, 2002, at that
time Marlin had been in the custody of the Division for 19 months (TR 32). Ms. McKinnon
stated that when the hearing took place on September 11, 2001, the mother had not provided
the child with any support, not visited with the child for 6 months, did not show love to the
child during visits she had at the prison which was shown by her seating the child on her lap
facing away from her (TR 33-34). Mr. McKinnon stated that he was aware that there was a
difference between the court order and Children Service Case Plan asto how Lisa acted
toward the child during visitsin prison. (TR 33-34)

Mr. McKinnon further stated that he was aware that the Plan called for the child to

be moved closer to mother, but that the Division had been unable to find a placement and
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that Mr. McKinnon had made suggestions on such placement. (TR 36-38).

Mr. McKinnon further stated that it was his understanding that once the Audrain
County Juvenile Court entered an order stopping reasonable efforts at reunification, that
the parents were no longer allowed to visit with the child. (TR 38-39). Mr. McKinnon
stated that the child was made a ward due to the fact that the mother wasin prison and unable
to provide care for the child and there was no suitable placement with arelative. Mr.
McKinnon stated that there had been no abuse or neglect (TR 39-41). Mr. McKinnon had
not been aware of psychological testing done on the mother (TR 41). Mr. McKinnon had
no knowledge that there was progressin Lisa? s care for her other child, Markeal. (T42).
The Juvenile Officer did have atelephone call from Robinson (the natural father of child)
on March 29, 2002. Robinson asked to have visitation with his son and was told that
neither he nor Lisa had visitation rights, and that their visitation rights ended when the Court
entered its orders on September 11, 2002. (TR 23).

Ms. Masek indicated that she sat outside of Audrain County Juvenile Court on
September 11, 2002 and did not know what had happened. (TR 78). Shedid not testify at
the hearing on September 11, 2001. Ms. Masek did not know why there was a finding that
Lisa had not acted appropriately with Marlin during visits at the prison when, in fact, the
March 8, 2001, meeting notes from the Children? s Services Case Plan, stated that Lisa
provided appropriate care for Marlin during prison visits.

Ms. Masek failing to realize that the Judgment of September 11, 2001, released the

Division from providing reasonable efforts, prepared a Written Service Agreement on
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September 18, 2001 and forwarded sameto Lisa. Ms. Masek testified that it was later, on
September 18, 2001 Ms. Masek |learned that the Division was released from providing
reasonable efforts. The agreement was signed by Lisaand returned in early October, 2001.
(TR 78 - 79 Exhibits 14 and 15.). Ms. Masek stated that the reason that she had not drafted
the agreement before September 18, 2002 was that Ms. Masek wanted to meet with Lisa, in
person, before drafting the agreement. (TR 153). Ms. Masek stated that she also sent a
letter to Lisawith the Service Agreement informing Lisathat Lisadid not have to sign the
agreement. Ms. Masek was not aware whether Lisawas represented by an attorney or not.

In the agreement Lisawasto contact Ms. Masek twice a month, there was no
provision for Ms. Masek to contact Lisa. The only service required for the Division wasto
provide visitation. Lisawas expected to make arrangements to come to Mexico for the one
(1) hour visit. (TR 148 151).

After receipt of the agreement in October, 2001, Ms. Masek never had any contact
with Lisauntil acourt hearing in May, 2002. Ms. Masek did not know if Lisahad accessto
atelephone as Lisa had not asked for help getting telephone access. (TR 151) Ms. Masek
testified that the conditionsin the Written Service Agreement were never met by Lisa. The
Division put Marlin in a pre-adoptive placement on December 24, 2001.

Another Children? s Services Case Plan meeting took place on March 24, 2002 with
aletter and notice being sent to Lisaand Lisafailed to appear. (TR 80-84, Exhibit 16 and
17) . Therecommendation of the team at the March 24, 2002, meeting was termination of

parental rights. The notice and letter were returned indicating that the forwarding order on
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Lisahad expired.(TR 85-89).

The Court trial on Termination of Parental Rightstook place on May 14, 2002.
Both parents were present. and both parents asked for the appointment of an attorney. At the
trial, neither parent spoketo Ms. Masek.. Ms. Masek, the parents and the Juvenile Officer
met after the hearing. At the end of that meeting Lisa asked the Juvenile Officer if Marlin
was still with Irene, how the surgery went, and explained she had not visited with Marlin
because she thought her parental rights had been terminated. (TR 89-91).  Another Child
Service Plan meeting was held in August, 2002 and another Court Permanency Hearing took
place on September 24, 2002. The mother did appeal at either hearing. (TR 92-93).

Ms. Masek recalled that she had told Lisathat it was Lisa? s responsibility to contact
Ms. Masek, that Lisa could visit weekly and that they would develop a schedule.(TR 95).
Lisa had contacted Ms. Masek only twice after Lisa? srelease in March, 2001, (June 12 and
she had called on June 27) (TR 94). Ms. Masek stated that she had never received any child
support payment from Lisa. Ms. Masek felt there were no emotional ties between Marlin
and Lisa. Ms. Masek did not believethat Lisawas afit mother to have Marlin since Lisahad
not visited with the child, which showed Lisawas not interested in reunification, that Lisa
had not attended surgery nor asked about the surgery for 11 months, and Lisa? s parental
rights were terminated to her other childrenin St. Louis, and that Lisawas back in
prison.(TR 96, 99-100). Ms. Masek recommended termination so that Marlin could be
adopted.

On cross examination, Ms. Masek stated that she had only taken Marlin twice to visit
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with his mother at WERDCC which was located 35 milesfrom Ms. Masek? s office. Ms.
Masek explained that it was the practice of the Division that the foster parents supervise
prison visits since the foster parents receive training for such supervision. Ms. Masek
stated that such visitstook up to four (4) to five (5) hours with travel to and from the prison,
time waiting to be allowed to visit with the mother and the hour of the actual visit between
Lisaand Marlin. Ms. Masek stated that the Division had contact with Lisaby telephone at
Family Meetings, Children? s Services Case Plan Meetings or when Ms. Masek went up to
visit with other prisoners. Ms. Masek did not have any records showing dates of such
contact since Ms. Masek? srecords, contained on adisk, had been destroyed. (TR 107-110)
Ms. Masek explained that once the Court entered its order of September 11, 2001
ordering termination of the mother? s parental rights and releasing the Division from
providing reasonable efforts, the mother? sright to visitation ended. Ms. Masek stated that
the terms contained in the Written Service Agreement dated September 18, 2001, came
from the telephone conversation between herself and Lisaon June 12, 2001. The visitation
provision in the Service Agreement was the standard visitation provision used by the
Division. Asto the gasvoucher, Ms. Masek explained that the voucher was only good at
one gas station in Mexico and if Lisadid get someone to bring her to Mexico, that person
would have to pay for the gas and then get gasin Mexico. (TR 117 through 119). Ms.
Masek stated that she had not been able to find afoster homein St. Louis as had been
recommended in the Children? s Services Case Plan of March 8, 2001 and Ms. Masek had

spoken to Lisa about bringing the child to St. Louisto visit with Lisa once a month, but
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since it was not in the agreement, it was not required. The Division had no rule which
prevented Ms. Masek from taking the child to St. Louis. Ms. Masek? s role was both as case
manager and caseworker in Mexico. A caseworker provides servicesto the family, makes
the child available for visits and helps families reach their goals for reunification. Therole
of caseworker was different when dealing with prisoners since services are offered by the
prison and the only service done by the caseworker was to make the child available for
visitation. (TR 123-124) Ms. Masek explained that when Lisawas released and moved to
St. Louis City, that the St. Louis City DFS Office (hereinafter referred to as St. Louis)
became the county to provide servicesto Lisa. Lisaaready had acaseworker in St. Louis
since her other children were in foster carein St. Louis.

Normally there is coordination between the caseworker and case manager, but St.
Louis City isdifferent. The St. Louis DFS Officeis hard to work with. Ms. Masek had
dealt with five different caseworkersin St. Louisand had no meeting with any of them to
determine what services would be provided to Lisa. Ms. Masek could get information from
St. Louis asto Lisa? swhereabout and things likethat. Ms. Masek stated that it was not Ms.
Masek? sroleto contact St. Louis and have that office make certain that Lisawas aware of
meetings at the Division or to ask that St. Louis make its office telephone available to Lisa
so that Lisacould call to participate in such meetings.

Ms. Masek indicated that Ms. Masek did not provide Lisawith reunification
services, but focused on maintaining her relationship with Marlin.,(TR 125-126) Ms.

Masek explained that her office did provide reunification servicesto residents of Audrain
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County, but these services were not availableto Lisasince shelived in St. Louis City. The
reunification services available in Audrain County consisted of Family Support team
meetings which would have had meetings 30 days, 60 days, 90 days, and 120 days after the
child had been taken into custody and then every 180 days. Ms. Masek stated that she did
not know if such servicesexisted in St. Louis. Ms. Masek had not referred Lisafor
reunification servicesto St. Louis. (TR 151-152). Ms. Masek never obtained information
about Lisa? s education or Lisa? s psychological functioning, and Ms. Masek was unaware
that St. Louis City had obtained a psychological evaluation on Lisa. (TR 126-128, 139) As
to services the Division offered in Audrain County, Ms. Masek said funds were provided to
help with housing for rental deposit, utilities and for job training. (TR 130-131). Ms.
Masek did not know what services were provided by St. Louis. (TR 131) Ms. Masek
lacked personal knowledge as to whether Lisa had suitable housing for the child to livein
since Ms. Masek had never visited Lisa? shome. (TR 133). The Division worked on its
case with Lisaand St. Louisworked on its case with Lisa (TR 140).

Ms. Masek did not learn that Lisa had been making progress for the return of Lisa? s
childin St. Louisuntil Ms. Masek received reports from St. Louiswhile Ms. Masek was
preparing the required Social Summary for Termination. (TR 140). According to Ms.
Masek, it was the standard procedure of her office for all parents whose children were in
foster care to be referred to the Division of Child Support Enforcement for that agency to
enter asupport order. The Court took Judicial Notice of an administrative order of child

support entered against Lisa by the Division of Child Support Enforcement which was sent



to 3309 Winnebego, St. Louis City, with acopy sent to Mr. Robinson at his prison address.
No Form 14 is attached to the finding, only a sheet of paper that Lisaisto pay $105.00 a
month in child support.

Ms. Masek was aware that the Division had entered an order requiring Lisato pay
child support of $105. 00 amonth. Ms. Masek? s knowledge was that Lisa worked
sporadically. Ms. Masek was aware that from April, 2001 through June, 2001 that Lisa
worked at Denny? s and Milestone earning a gross income for the quarter of $1,461.00. For
the quarter of July, 2001 through September, 2001, Lisa? s gross income was $525.00, for
the quarter of October, 2001 through December, 2001 Lisa? s gross income was $2,038.00,
and for the quarter of January, 2002 through March, 2002 Lisa? s gross income was
$338.00 (Exhibit 4 page 4 and TR 136-137) Ms. Masek did not know what Lisa? sincome
was after that. (TR 138) Ms. Felton testified that at the end of February, 2002 Lisa owed
her landlord $800.00. In addition to these earnings, Exhibit 1 showed that Lisa, while at
WERDCC, had fundsin her prison account from May 5, 2000 to her release of $1,327.68.

Of that amount $94.00 was paid to the Victim? s Compensation fund leaving her $1,233.00.

Thirty dollarswas used for her bus fareto St. Louis leaving $1,203.00 and $300.00 was
paid to Birdie Moore, the mother of Robinson, leaving her $903.00 to spend over an 8
month period for food, clothing, and toiletries.

Ms. Masek indicated that she did not know why the fact findings in the Children? s
Case Service Plan of March 8, 2001 and the Court order of September 11, 2001 differed as

to how Lisacared for Marlin during Lisa? s prison visits. Ms. Masek had not testified at the
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hearing on September 11, 2001. It was Ms. Masek? s understanding that the only documents
provided to the Court were by the Juvenile Office. Ms. Masek did not know if Lisa
understood the documents which were being sent to Lisa. (TR 145).

Ms. BarbaraFelton testified that she worked for St. Louis City as a social service
worker and she had brought the records on Markeal Moran Robinson to read to the court.
Ms. Felton indicated that Lisawas Markeal ? s mother and that Lisa? s parental rightsto
Markeal had been terminated on May 7, 2002 . Lisa had been told that to get her child back
she needed to obtain suitable housing and compl ete a parenting program. Lisa had obtained
housing at 4359 Maffitt and had completed the Parents as Teachers program in prison, Lisa
had a drug assessment in March, 2001, and Ms. Felton? s records indicated Lisa had gotten
out of prison on May 15, 2001, and Ms. Felton? s records did not show how often the St.

L ouis caseworker met with Lisa. (TR 155-158). Ms. Felton was not aware of St. Louis
attempting to help Lisa get housing.

Lisadid visit with Marked twice in August, 2001, three timesin September, 2001,
oncein October, 2001, threetimesin December, 2001, twice in January, 2002 and oncein
February, 2002. Her visitsin December, 2001, January, 2002, and February, 2002, had
been unsupervised. She had an overnight visit on February 6, 2002. After February, 2002,
she no longer visited with her child. (TR 159-160). The St. Louis Plan required Lisato
visit her child at least once a month which was done from August, 2001 through February,
2002. Lisahad gonefor drug testing as requested though it was aweek late, which seemed

to upset Ms. Felton as to whether it was accurate. Lisawas to obtain housing and Lisa had
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rented a two bedroom apartment with her brother on December 5, 2001 at 3209 Nebraska,
St. Louis City. Lisawasto complete a parenting program, which Lisadid. Lisawasto have
psychological testing, which Lisadid. Lisahad not obtained family planning. In April,
2002, she owed $800 in back rent and went back to prison on April 17, 2002. ( TR 161-
162).

The psychological evaluation contained in Ms. Felton? srecords, recommended that
the child be returned to the mother. Lisawas found to have on the Sechder Adult
Intelligence Scalle-111 aFull Scale.Q. of 70 and to be functioning at the low end of
Borderline Intellectual Range/High end of Mental Retardation Range. Ms. Felton could not
find any recordsin the file concerning the Audrain County case, or that the psychological
evaluation had been shared with Audrain County. Ms. Felton, testified that there no special
serviceswere offered by St. Louisfor persons with low 1Qs and there was no special
training provided to case workers for providing servicesto personswith low 1Qs. (TR 166-
167).

Ms. Felton questioned the recommendation that Markeal be returned to the mother
since Ms. Felton felt that there was misinformation contained in the psychological
evaluation. One such example of misinformation Ms. Felton cited, was that the evaluation
listed the mother as having a broken hip whereas Lisa had adislocated hip and fractured
pelvis from the car accident, that Lisawas driving the car and not her brother, that Markeal
had been thrown from the car and had a closed head injury and not just afractured wrist, and

Lisadid not visit each week with the child. (TR 163).
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Ms. Felton testified that the services which St. Louis could have provided to Lisa
were arranging visits, referrals for substance abuse treatment, parenting classes, listing of
housing, employment referral, drug testing and psychological exams.(TR 165-166). Ms.
Felton stated that St. Louis does offer reunification programs, but such services were not
offered to Lisasince the intensive in home supervision program isonly availableif the
parent has stable housing, which Lisadid not have. (TR 168) Asto servicesfor Lisawith
her child in Audrain County, Lisanever asked for St. Louis for assistance in visiting her
child. Audrain County never asked for servicesfor Lisa, but did seek help in finding a
foster placement. Ms. Felton testified that foster placement was not possible because they
have awaiting list. (TR 169). Ms. Felton went on that there were no foster home
placements availablein either St. Louis City or St. Louis County for Marlin. There were
emergency foster placements, but those placements were limited to 30 days with no
guarantee that the child would be put in afoster home after that time ran out. Ms. Felton
also explained that there were residential placementsin the St. Louis area such as Salvation
Army and Hope Center. One third of the children placed in residentia placement have been
abused, neglected or have specia needs.( TR 170)

Asto notes on Markeal, it was reported that when the child went to visit Lisahe was
excited to see his mother, that the case worker |eft the child there and came back to find the
child happy and playing. An overnight visit took place on February 6, 2002. The
caseworker felt that the home was safe. Ms. Felton, who was not the caseworker on

Markeal, disagreed, but did admit that other caseworkers might believe the home to be safe.
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When Ms. Felton referred back to the notes, she read where the caseworker found Lisato
be aloving parent and that she had the child ready to leave at the end of thevisit. The
caseworker informed Lisathat due to progress that the child would be there for aweekend
vigitation.

The Guardian Ad Litem did not agree with the visitation schedule and contacted the
Juvenile Court Judge. The Guardian Ad Litem was opposed to having the child in the
mother? s home because it was a bad neighborhood where there was alot of travel indicating
drug dealing and the Guardian Ad Litem felt that Lisawas aflight risk. The caseworker? s
notes show that the caseworker had no such concern. The St. Louis caseworker aso
indicated that, during his visits to the home, he did not fedl that Lisa? s home was adrug
house and he had not seen high traffic at the house to cause him concern. The Court, acting
only on the statement of the Guardian ad Litem, entered an ex parte order stopping
visitation of the mother, but for supervised visits. Lisa? s caseworker informed Lisa of the
ex parte order action. Immediately thereafter Lisa ceased contacting the worker. (TR 173-
179 189).

At alater court hearing scheduled, the Court entered an order alowing the mother 8
hours of unsupervised visits. Lisadid not attend the court hearing. (TR 179). Thediction
on the last contact Lisa had with the caseworker indicated that the caseworker had visited
Lisato tell her that she would not have the weekend visit and that her visits were changed to
supervised. The caseworker explained the court order and what had happened. Lisawas

upset. When the caseworker went back to Lisa? s home on February 19, 2002 she did not
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answer the door. (TR 188)

Ms. Felton indicated that the Division diction did not indicate the number of
caseworkersassigned to Lisa. (TR180). Ms. Felton stated that St. Louis City no longer
does PPR meetings. There were no records that there had ever been aFamily Team
Meeting on Markel. Ms. Felton testified that the diction was supposed to have any and all
contacts between St. Louis and Lisasuch as day to day occurrences, court actions and
meetings. There were supposed to be meetings by caseworkers and parents whose children
arein foster care, 24 hours after the child istaken into custody, followed by meetings 36
hours, 72 hours, 30 days, 60 days and the third month, and then every 6 months. (TR 186)
Ms. Felton indicated that there was no mention of Lisabeing contacted by the St. Louis
office concerning the Audrain Case. (TR 187)  The Petition of Termination wasfiled on
April 1, 2002.(LF 57-64) The Summary Social Service Report was filed on May 14,
2002.(LF 37-44) Motion to Rule Section 211.447.2(1) unconstitutional filed on January
17, 2003. Hearing was held on January 30, 2003. Judgment was entered on February 25,
2003 over ruling Motion to Find Section 211.447.2(1) unconstitutional and terminating the
parental rightsof Lisa. Amended Judgment entered on March 3, 2003. (LF 30-36) March

27, 2003 Notice of Appeal filed.(LF 14-26) (LF 1-4)
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ARGUMENT
|. The Court erred in finding that Section 211.447.2(1) which allows the termination of
parental rightsfor the reason that a child hasbeen in foster carefor at least 15 of the
most recent twenty-two months did not violate the Due process Clause of the 14
Amendment of the United States because under Section 211.447.2(1) permits
termination of parental rightswithout a finding of unfitnessin that the case of

Santosky vs. Kramer 455,U.S.745(1982) found that it was a violation of the Due Process

Clause to terminate parental rightswithout a finding of unfitness.

Section 211.447.2(1) RSMo. is unconstitutional violating the Due Process Clause
of the United States Constitution Amendment 14 and the Due Process Clause of the
Missouri Constitution Article | Section 10 since said statute allows for the termination
of parental rightsfor the reason that a child has been in foster carefor 15 of the most
recent 22 months without any requirement that the parent is unfit.

STANDARD OF REVIEW AND BURDEN OF PROOF
The standard of appellate review in termination proceedingsis similar to other civil

proceedingsin that Rule 73.01 and MURPHY VS. CARRON, 536 S.W.2d 30 (Mo. banc.

1976) apply. Thejudgment entered by the trial court can only be reversed when it is shown
that there is no substantial evidence to support the decision, when the decision is against the
weight of the evidence, or where the court has erroneously applied thelaw. H.D. vs. E.D.,

629 S.W.2d 655 (E.D. Mo. 1982), B.J.D.B. vs. J.B.G., 698 S.W.2d 328 (W.D. Mo. 1985).
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Missouri courts have always held that the party seeking termination of parental rights
has the burden of proof. InreJ.A.J., 652 SW.2d 745 (E.D. Mo0.1983) and Inre J.A.H.,
592 S.W.2d 888 (S.D. Mo. 1980). Substantial evidence which, if true, as a probative force,

Isrequired to meet the burden of proof. InreJ.A.J., supra.In thelnterest of M.N.M., 681

S.W.2d 457 (W.D. 1984).
The quantum of proof required in termination casesis clear, cogent and convincing.

In thelnterest of M.E.W., 729 SW.2d 194 (Mo. Banc. 1987), Santosky vs. Kramer, 455

U.S. 745 (1982), J.D.K., 685 SW.2d 876 (W.D. Mo. 1985). The definition of clear,
cogent and convincing evidence is that evidence which "instantly tiltsthe scalesin the
affirmative when weighted against evidence in opposition, evidence which clearly convinces
the fact finder of the truth of the proposition to be proved." InreJ.A.J 652 SW. 2d (E.D.

Mo. 1983) and K.S. VS M.N.W., 713 SW.2d 858 (W.D. Mo. 1986).

Missouri case law has held the relationship of the parent and child is valuable to
society and except in the most extraordinary of circumstances, will not be terminated.
Accordingly, severance of the parent/child relationship is by an act of law and seen to be an
exercise of awesome power which demands a strict and literal compliance of the statute.

D.G.K.vs H.H., 719 SW.2d 510 (W.D. Mo. 1986), Inre W.F.J., 648 SW.2d 210 (W.D.

Mo. 1983). Only grave actsjustify the termination of parental rights. In the case of

STATE VS TAYLOR, 323 S\W.2d 534, 537 (S.D. Mo. 1959) the court said:

The attachment of mother and child is one of nature's oldest

instincts. It isassociated with the survival of therace. Itis
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held in tender regard by all religions and by the laws of almost
all civilized nations. It isnot to belightly cast aside to make
way for any paternalistic sociological theory. Statuteswhich
set up procedures permitting the destruction of the parent-child
relationship should be exactly complied with.
The courts of Missouri have aways recognized that they must balance the purpose of

the Juvenile Code that of protecting the welfare of the child and the constitutional rights of

the parents. G. V. SAUNDER, 308 S.W.2d 883 (S.D. Mo. 1957). Theright of a parent to
the care, custody and companionship of the parent's child has been recognized asa

fundamental right guaranteed by the United States Constitution. STANLEY VS, ILLINOIS,

405 U.S. 645, 31 LED.2d 557 (1975). InIN RE GAULT, 387 U.S. 1, 18 L.Ed. 527

(1967), theright of a parent to her child was found to be a property interest protected by the

congtitution. InIN EX REL. WILLIAMSVS MARSH, 626 S.W.2d 223, 230 (Mo. banc

1982), the right of amother to her child was found to be aliberty interest. The courts have
found that the right to one's children has a unique place in our culture and is more precious

than other property rights. MAY VS. ANDERSON, 345 U.S. 528, 533, 97 L.Ed. 1221

(1953). INMEYER VS NEBRASKA, 262 U.S. 390, 399, 67 L.Ed. 1042 (1973), the

court deemed parental rights were essential to the ordinary pursuit of happiness by free men
and that the parental right was more significant and pricel ess than other liberties which

merely deprive one of economic gains. Stanley vs. 1llinois, supra. In Santosky vs.

Kramer, 455 U.S. 745, 753, 102 S.Ct. 1388, 71 L.Ed. 2d 599 1982, the Supreme said:
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? little doubt that the Due Process Clause would be offended [i]f a State were to attempt
the breakup of a natural family, over the objections of the parents and their children,
without some showing of unfitness and for the sole reason that to do so was thought to be
in the children? s best interest.”

The State of Missouri Courts have recognized that parental rightsare a liberty

due processright In retheinterests of A.L.W., 773 S\W.2d 134). In Juvenile Court

proceedingsin Missouri the burden of proof fallsupon the State. 1n re Monnig, 638

SW. 2" 782, 785 (W.D. Mo. 1982) the court said therisk of error and the burden of
proof in juvenile cases does not fall on the parent to prove that the child has not been
abused or neglected, but falls squarely on the State to prove by clear and convincing
evidence that the abuse or neglect took place and the proposed placement of the childis
in the best interest.

Section 211.443 states:
The provisions of sections 211.442 to 211.487 shall be construed so as to promote the
best interest of and welfare of the child as determined by the juvenile Court in
consideration of the following:

(1) Therecognition and protection of the constitutional rights of all partiesin the
proceedings:

(2) Therecognition and protection of the birth family relationship when possible
and appropriate; and

(3) The entitlement of every child to a permanaent and stable home.



Section 211.447.2(1) providesthat a petition for termination may befiled if the
child hasbeen in foster carefor fifteen (15) of the most recent twenty-two (22) months
Section 211.447.3 provides:

If groundsexist for termination of parental rights pursuant to subsection 2 of this
section the juvenile officer or the division may, but isnot required to, file a petition to
terminate the parental rights of the child? s parent or parents.

Section 211.447.5 states:
The Juvenile Court may terminate therights of a parent to a child upon a petition filed
... iIf the Court finds that termination isin the best interest of the child and when it
appears by clear, cogent, and convincing evidence that grounds exist for termination
pursuant to subsection 2, 3, or 4 of this section.
What both 211.447.3 RSMo and 211.447.5 mean isthat a Juvenile Court of Missouri
may terminate the parental rights of a parent to their child for the reason that the child
has been in foster care for fifteen (15) of the most recent twenty two (22) months and it
isthe best interest of the child without making any finding that the parent isunfit .

Clearly Sections 211.447.2(1) RSMo. violate the due processrights of Lisa since
that statute deprives Lisa of her property and liberty right to her son, Marlin without the
necessity of finding her to be an unfit parent. In Missouri the termination process
requirestwo step, first there must be a finding that a grounds exist for termiantion and
only doesthe court look to seeif it isin the best interest of the child. K.C.M.,85S.W. 3d

682, (W.D. Mo. 2002) The provision that a parentsrights can be terminated when a
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childisin foster carefor 15 of the most recent 22 monthsisarbitrary. Why not make it
if achildisin foster care 90 days, Why not providethat a parent? srightswill be
terminated if that person receives public welfarefor over ayear. Theuse of time
frames without typing the termination of parental to unfitnessleadsto arbitrary
practices with absurd results. Therewas no independent study done by the State of
Missouri that placement of a child in foster care for the most recent 22 months meant
the parent was unfit. Section 211.447.2 and Section 211.447.3 came into being
because of the language contained in the Adoption and Safe Family Act which is
codified in Chapter 42. USC Section 675.5(E) required that such language be adopted
or the state would loose federal funds used to provide services families caught in the
juvenile system. Therewas no discussion if the fact a child wasin the foster system for
15 of 22 months had any effect upon him or her, the language was simply adopted.
However in adopting the state law, by error the mere fact that a child wasin foster care
for 15 of the most recent 22 months became a grounds for termination, whereasin the
federal law thisfact was only a wake up call for the court that unless something was
donetermination would have to be presumed. 42 USC 675.5(E) states:

?In the case of a child who has been in foster care under the responsibility of the State
for 15 of the most recent 22 months, or , if a court of competent jurisdiction has
determined a child to be an abandoned infant(as defined under State law) or has
determined that the parent has committed murder of another child of the parent,

committed voluntary manslaughter of another child of the parent, aided or abetted,
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attempted, conspired, or solicited to commit such a murder or such voluntary
manslaughter, or committed a felony assault that has resulted in serious bodily injury to
the child or to another child of the parent, the State shall file a petition to terminate the
parental rights of the child? s parents... and concurrently, to identify, recruit, process,
and approve a qualified family for adoption, unless’
(i) at the option of the State, the child isbeing cared for by a relative;
(ii) a State agency has documented in the case plan(which shall be available for court
review) a compelling reason for determining that filing such a petition would not bein
the best interest of the child; or...
Thefederal law did not make the fact that the child wasin foster care 15 of the most
recent 22 months a groundsfor termination, but did make it a reason for the court to
consider filing atermination state. Thisisin linewith past federal lawswhich are
attempting to stop the warehousing of children in state care and to get themin a
permanent home setting..
Section 211.447.2(2) and 211.447.447(3) do provide grounds for termination of
parental rights for abandonment of a child under one (1) year old and for crimes
committed against the child. Thelumping of Section 211. 447.2(1) with these
other statutes as grounds for termination is over broad and makes Section
211.447.2(1) invalid. There onetermination groundswhich does useatime
frame, but that statute requiresin addition a finding of unfitness. Section

211.447.4(3) states:
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? The child has been under the jurisdiction of the juvenile court for a period of one year,
and the court finds that the conditions which led to the assumption of jurisdiction still
persist, or conditions of potentially harmful nature continueto exist...

Section 211.447.2(1) grounds for termination is only dependent on a finding of
the exist of atime requirement which can be manuvered to come into existence beyond
the control of theparent. The DFS office and/or Juvenile Office can put condition on
thereturn of a child that would make it impossible for the parent to get the child back
in 15 monthsor delay taking actions which cause 15 monthsto pass. In the present
case, no movement took placein Lisa getting her child back. For there to be movement
in the case the child had to be moved closer to Lisa since she did not have transportation
tovisit the child in Mexico, Missouri. Lisa needed reunification services from the St.
Louis DFSto move toward the goal of getting her son out of foster care. No services
were provided to her since St. Louis DFS did not provide such services to person lacking
stable homes and there had been no request by the Division that the St. LouisDFS help
Lisa. Unfortunately Lisafell victim of a turf war between two DF S offices. The
Missouri DF S offices failed to provide reasonable efforts as required by Section
211.183. The Court did nothing to the agenciesfor their lackluster effortsto help Lisa.
The Division never made any referralsto countiesin the greater Metro area of St. Louis
for placement, called St. Louis once, did not take the child to visit with his mother
though allowed to do so by law, refused to help the mother visit with her son by providing

transportation to Mexico. Lisa parent rightswere terminated under Section
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211.447.2(1) because she was poor. It did not matter that the Division failed to care out
itstask, the child had been in foster care for 15 monthsand Lisa rights could be
terminated under Section 211.447.2(1) for that reason.

Asto the action of the Juvenile Officer, the Court authorized the filing of the
Petition for Termination on September 11, 2001 when the child had been in foster care
for lessthen 13 months and had not approved filing the Petition for termination under
Section 211.447.2(1). The Petition wasfiled April 1, 2002, six (6) months after the
authorization was given to the Juvenile Officer to file the Petition. Asof April 1, 2002
the child had been in foster care for 18 months and the Petition did contain a request to
terminate under Section 211.447.2(1)

Further, the evidence was that neither the Division nor St. Louis provided the
mother with any servicesfor reunification with her son, Marlin. St. Louis could not
even find any diction that they did anything concerning the child, Marlin, except tell the
Division that they had no foster homes available. Ms. Masek stated that the only service
provided to Lisa wasto arrange visitation. Ms. Masek? sgoal for Lisa and Marlin was
to maintain, not reunite which is exactly what took place. Itisnot disputed in thiscase
that Lisa hasafull scale1Q of 70 and if there wasto be progressin thereturn of the
child to her that she would need the assistance of the caseworker. The State at any time
during the most recent 22 months could have moved the status of the child from that of a
foster childin ajuvenile court proceeding to that of award in a guardianship

proceeding ending the running of the time clock. No services were provided to the
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mother for reunification though required under Section 211.183 RSMo. The Court
found that the Division did provide reasonable efforts

Services provided to parents by DF S since the enactment of Section 211.447.2(1)
have not been changed to speed up the process such as subsidies for housing, job
training, day care, or residential group homes where parents live with their children
under a supervised structure and have on-hands experiencein caring for their
children.

Section 211.447.2(1) should be found to violate the due process clause of the 14™
Amendment of the United States Constitution and struck down as overbroad.
II. That the Court erred in terminating the mother? s par ental rightsunder Section
211.447.2(1) RSMo finding that termination was proper sincethe child had been in
foster carefor 15 months of the most recent 22 months because Section 211.447.2 is
not a groundsfor termiantion but establishes a time frame when the court should
consider filing a Petition for Termination in that no wherein Section 211.447.2(4)
doestheterm groundsappear and wasa scrinverserror contained in Section
211.447.3 and 211.447.5 which should have stated groundsin Section 211.447.2(2)
and 211.447.2(3) and to hold otherwise would invalidate Section 211.447.2(1). The

decision should bereversed as erroneously applying the law.

STANDARD OF REVIEW AND BURDEN OF PROOF

The standard of appellate review in termination proceedingsis similar to other civil
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proceedingsin that Rule 73.01 and MURPHY VS. CARRON, 536 S.W.2d 30 (Mo. banc.

1976) apply. Thejudgment entered by the trial court can only be reversed when it is shown
that there is no substantial evidence to support the decision, when the decision is against the
weight of the evidence, or where the court has erroneously applied thelaw. H.D. vs. E.D.,

629 S.W.2d 655 (E.D. Mo. 1982), B.J.D.B. vs. J.B.G., 698 S\W.2d 328 (W.D. Mo. 1985).

Missouri courts have always held that the party seeking termination of parental rights
has the burden of proof. InreJ.A.J., 652 SW.2d 745 (E.D. Mo. 1983) and Inre J.A.H.,
592 SW.2d 888 (S.D. Mo. 1980). Substantial evidence which, if true, as a probative force,

isrequired to meet the burden of proof. InreJ.A.J., supra_Inthelnterest of M.N.M., 681

S.W.2d 457 (W.D. 1984).
The quantum of proof required in termination casesis clear, cogent and convincing.

In thelnterest of M.E.W., 729 SW.2d 194 (Mo. Banc. 1987), Santosky vs. Kramer, 455

U.S. 745 (1982), J.D.K., 685 SW.2d 876 (W.D. Mo. 1985). The definition of clear,
cogent and convincing evidence isthat evidence which "instantly tilts the scalesin the
affirmative when weighted against evidence in opposition, evidence which clearly convinces
the fact finder of the truth of the proposition to be proved." InreJ.A.J 652 SW. 2d (E.D.

Mo. 1983) and K.S.VS.M.N.W., 713 S.W.2d 858 (W.D. Mo. 1986).

Missouri case law has held the relationship of the parent and child is valuable to
society and except in the most extraordinary of circumstances, will not be terminated.

Accordingly, severance of the parent/child relationship is by an act of law and seen to be an
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exercise of awesome power which demands a strict and literal compliance of the statute.

D.G.K.vs H.H., 719 SW.2d 510 (W.D. Mo. 1986), In re W.F.J., 648 SW.2d 210 (W.D.

Mo. 1983). Only grave actsjustify the termination of parental rights. In the case of

STATE VS TAYLOR, 323 SW.2d 534, 537 (S.D. Mo. 1959) the court said:

The attachment of mother and child is one of nature's oldest
instincts. It isassociated with the survival of therace. Itis
held in tender regard by all religions and by the laws of almost
al civilized nations. Itisnot to belightly cast aside to make
way for any paternalistic sociological theory. Statuteswhich
set up procedures permitting the destruction of the parent-child
relationship should be exactly complied with.
The courts of Missouri have always recognized that they must balance the purpose of
the Juvenile Code that of protecting the welfare of the child and the constitutional rights of

the parents. G. V. SAUNDER, 308 S.W.2d 883 (S.D. Mo. 1957). Theright of aparent to

the care, custody and companionship of the parent's child has been recognized as a

fundamental right guaranteed by the United States Constitution. STANLEY VS, ILLINOIS,

405 U.S. 645, 31 LED.2d 557 (1975). InIN RE GAULT, 387 U.S. 1; 18 L.Ed. 527

(1967), theright of a parent to her child was found to be a property interest protected by the

congtitution. InIN EX REL. WILLIAMSVS. MARSH, 626 S\W.2d 223, 230 (Mo. banc

1982), the right of a mother to her child was found to be aliberty interest. The courts have

found that the right to one's children has a unique place in our culture and is more precious
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than other property rights. MAY VS. ANDERSON, 345 U.S. 528, 533, 97 L.Ed. 1221

(1953). INMEYER VS NEBRASKA, 262 U.S. 390, 399, 67 L.Ed. 1042 (1973), the

court deemed parental rights were essential to the ordinary pursuit of happiness by free men
and that the parental right was more significant and priceless than other liberties which

merely deprive one of economic gains. Stanley vs. lllinois, supra.

The Court terminated the rights of Lishato her child Marlin under Section
211.447.2(1) since he had been in foster care for 15 of the most recent 22 months. This act
by the court was an error sinceit is clear that the Legislature never intended to make the
passage of time without afinding of unfitnessto be agrounds for termination. The scribner
in Section 211.447.3 RSMo and Section 211.447.3 wrongly listed all the sections of
211.447.2 as grounds for termination when it is clear that only Sections 211.447.2(2) and
211.447.2(3) are grounds for termination. For this reason the decision to terminate Lisa? s
parental rights under Section 211.447.2(1) should be reversed.

Section 211.447.2(1) states the following:
Except as provided for in subsection 3 of this section, a petition to terminate the parental
rights of the child? s parent or parents shall be filed by the juvenile officer... when:
(1) Information available to the Juvenile Officer or the division establishes that the
child has been in foster care for at |east fifteen of the most recent twenty two months: or...
The Court found that:
..that the child was born on August 24, 2000, and has been in foster care hisentirelife,

which exceeds 15 of th last 22 months.
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Section 211.447.3. states? If grounds exist for termination of parental rights
pursuant to subsection 2 of this section, the juvenile officer may, but is not required to, file
the petition to terminate the parental rights of the child? s parent or parents.

Thethree statutes 211.447.2(1), Section 211.447.3 and Section 211.447.5, arein
conflict since Section 211.447.2(1) sets out a procedure when a Petition for Termination
of Parental Rights may be filed which iswhen a child has been in foster care for 15 of the
most recent 22 months and not a grounds for termination where as Section 211.447.3 and
Section 211. 447.3 states if grounds exist under Section 211.447.2 a Petition for
termination shall befiled. No wherein Section 211.447.2(1) can the word ? grounds? be
found. If the provisionin Section 211.447.2(1) that a child has been in foster care for
fifteen (15) of the most recent twenty two (22) monthsis a grounds for termination, then
that statute would be unconstitutional and invalid since parental rights can only be
terminated on grounds of unfitness and not the because of the passage of time while the

childisin foster care. In SANTOSKY V. KRAMER, 455 U.S. 745, 753, 102 S.Ct. 1388,

71 L.Ed.2d 599 (1982) the court held that:
?thereislittle doubt that the Due Process Clause would be offended [i]f a State wereto
attempt the breakup of a natural family, over the objections of the parents and their
children, without some showing of unfitness and for the sole reason that to do so was
thought to bein the children's best interests.”

When there isaconflict in astatute, the court is required to first try to ascertain the

intent of the legidature by use of the plain meaning of the language and when that does not



work then the court must use the rules of statutory construction. HABJAN V. EARNEST,

2 S\W. 3d 875, 8381 (Mo. App. 1999) In construing statutes, the court must attempt to
ascertain the intent of the General Assembly in enacting a statute by considering theO whole
act and itslegislative history and by looking to circumstance for the statutes passage,

harmonizing all provisions of the statute, if possible_ M1SSOURI HOSPITAL

ASSOCIATION VSAIR CONSERVATION COMMMISION, 874 SW. 2d 380 ( W.D.

Mo 1994). The law favors areasonable construction consistent with the legisative
purpose of the statute which is consistent with reason and tends to avoid unjust, absurd
results. Thelegidlative intent must be determined from the statute as awhole and al of its
provisions harmonized if reasonably possible, and particular words may be given a broader
or more restricted meaning than the dictionary definition and in extreme cases words may
be stricken out of a statute in order to harmonize it since the reason of law prevails over the

letter of thelaw STATE EX RE. BESSVSSCHULT, 143, SW. 2d 486 (S.D. Mo. 1940)

Verbal inaccuracies or clerical errors or misprintsin a statute will be corrected by the court

If necessary to effectuate the clear intent of the legislature DIEMEKE VSSTATE

HIGHWAY COM? M. 444 SW. 2d 389 (MO 1967). Interpreting a statute disfavors a

construction which leadsto invalidity of the statute. LEDERER VS. DEPT OF SOCIAL

SERVICES825. SW.2d 858 (W.D. Mo. 1992) A fundamental rule of construction is that
the court ascertain and give effect to the purpose of the Legislature as expressed in the

Statute unlessit isin conflict with aconstitutional provision. IN RE COSTELLO? S

ESTATE 92 SW. 2d 723 ( MO. En banc 1936)
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Theintent of the legislature in adopting Section 211.447.2(1) is easy to determine.
The Federal Government in 1997 passed the Adoption and Safe Family Act. which became
codified at Chapter 42 USC Section 675.5(E). In that act the federal government required
states which receive federal funds under IV-D and IV-E of the Social Security Act for
Children? s Welfare to adopt a procedurein their juvenile court proceedings which
mandated the filing of a Petition for Termination of Parental Rights when a child had been
in the foster care system for 15 of the most recent 22 months. Since Missouri isa

participate in such programs, State of Mo. v. Bowen, 638 F.Supp. 37, 38 (W.D. Mo. 1986),

and would lose federal funding, the Missouri Legislature enacted Section 211.447.2(1).
Further, the Missouri Legislature attempted to put restrictions on this procedure so as not
to waste the Juvenile Court? stime in cases when termination was clearly inappropriate as
permitted by federal law and adopted Section 211.447.3 for that purpose.

42 USC 675.5(E) states the following:

In the case of achild who has been in foster care under the responsibility of the State for 15
of the most recent 22 months, or , if a court of competent jurisdiction has determined a
child to be an abandoned infant(as defined under State law) or has determined that the parent
has committed murder of another child of the parent, committed voluntary manslaughter of
another child of the parent, aided or abetted, attempted, conspired, or solicited to commit
such amurder or such voluntary manslaughter, or committed afelony assault that has
resulted in serious bodily injury to the child or to another child of the parent, the State shall

file a petition to terminate the parental rights of the child? s parents ... and concurrently, to
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identify, recruit, process, and approve aqualified family for adoption, unless?

(i) at the option of the State, the child is being cared for by arelative;

(i) a State agency has documented in the case plan(which shall be available for court
review) acompelling reason for determining that filing such a petition would not be in the
best interest of the child; or

(iii) the State has not provided to the family of the child, consistent with the time period in
the State case plan, such services as the State deems necessary for the safe return of the
child to the child? s home, if reasonabl e efforts of the type described in section 671(1) (15)
(B) (i) of thistitle are not required to be made with respect to the child.?

No wherein Section 211.447.2(1) isthere any statement that the fact that achild isin
foster care for 15 of the most recent 22 months is grounds to terminate. No wherein
Section 211.447.2(1) does the word grounds for termination appear. Unfortunately, in
Section 211.447.3 the word ? grounds? appears when referring to Section 211.447.2
Similarily in Section 211.447.5 RSMo again the word grounds is used when referring to
Section 211.447.2(1) It appearsthereisascrivener error in both Section 211.447.3 and
Section 211.447.5 and both statutes meant to refer to Sections211.447.2(2) and
211.447.2(3) which do set out grounds for termiantion. What is clear by looking at the
history of the reasons for the enactment of Section 211.447.2(1) and termination statute in
itsentirety isthat it was never the intent of the legislature to create Section 211.447.2(1)
asagrounds for termination. The provision mentioning 15 of the most recent 22 months

was done to comply with the requirements of the federal government that a petition for

57



termination be filed when the child had been in the foster care system for 15 months of the
most recent 22 months in order to continue funding from the federal government.

If Section 211.447.2(1) isinterpreted as establishing a new grounds for termination
of parental rights, then an absurd result would happen since the statute would be invalid. The
Court should find that Section 211.447.2(1) did not establish agrounds for termination and
as such, thefinding that Lisa? s parental rights would be terminated because Marlin had been
in the foster system for 15 of the most recent 22 months errousily interpretsthe law and is
reversed.

[I1. Thetrial court erred in finding that the mother had abandoned her child under
Section 211.447.4(1) since she had not visited the child nor provided for hisfinancial
needs because the evidence showed that the mother did not voluntarily abandon her
child but was prevented from visiting with him in that she lived approximately 150
from wherethechild was, that the DFSwas under thelaw to movethe child closer to
hismother and failed to so act and the DFSknowing that the mother lacked
transportation to visit with her son failed to take the child to see her or assist her in
visiting the child. Thedecision to ter minate mother parental rights should be
rever sed as not supported by substantial evidence, against the weight of the evidence
, and aserroneously applying the law.
STANDARD OF REVIEW AND BURDEN OF PROOF
The standard of appellate review in termination proceedingsis similar to

other civil proceedingsin that Rule 73.01 and MURPHY VS. CARRON, 536 S.W.2d 30
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(Mo. banc. 1976) apply. The judgment entered by the trial court can only be reversed when
it is shown that there is no substantial evidence to support the decision, when the decisionis

against the weight of the evidence, or where the court has erroneously applied the law. H.D.

vs. E.D., 629 S\W.2d 655 (E.D. Mo. 1982), B.J.D.B. vs. J.B.G., 698 S.W.2d 328 (W.D.
Mo. 1985).

Missouri courts have always held that the party seeking termination of parental rights
has the burden of proof. InreJ.A.J., 652 SW.2d 745 (E.D. Mo0.1983) and Inre J.A.H.,
592 S.W.2d 888 (S.D. Mo. 1980). Substantial evidence which, if true, as a probative force,

isrequired to meet the burden of proof. InreJ.A.J., supra_Inthelnterest of M.N.M., 681

S.W.2d 457 (W.D. 1984).
The quantum of proof required in termination casesis clear, cogent and convincing.

In thelnterest of M.E.W., 729 SW.2d 194 (Mo. Banc. 1987), Santosky vs. Kramer, 455

U.S. 745 (1982), J.D.K., 685 SW.2d 876 (W.D. Mo. 1985). The definition of clear,
cogent and convincing evidence is that evidence which "instantly tiltsthe scalesin the
affirmative when weighted against evidence in opposition, evidence which clearly convinces
the fact finder of the truth of the proposition to be proved." InreJ.A.J 652 SW. 2d (E.D.

Mo. 1983) and K.S. VS. M.N.W., 713 SW.2d 858 (W.D. Mo. 1986).

Missouri case law has held the relationship of the parent and child is valuable to
society and except in the most extraordinary of circumstances, will not be terminated.
Accordingly, severance of the parent/child relationship is by an act of law and seen to be an

exercise of awesome power which demands a strict and literal compliance of the statute.
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D.G.K.vs H.H., 719 SW.2d 510 (W.D. Mo. 1986), Inre W.F.J., 648 SW.2d 210 (W.D.

Mo. 1983). Only grave actsjustify the termination of parental rights. In the case of

STATE VS TAYLOR, 323 S\W.2d 534, 537 (S.D. Mo. 1959) the court said:

The attachment of mother and child is one of nature's ol dest
instincts. It isassociated with the survival of therace. Itis
held in tender regard by all religions and by the laws of almost
al civilized nations. Itisnot to belightly cast aside to make
way for any paternalistic sociological theory. Statuteswhich
set up procedures permitting the destruction of the parent-child
relationship should be exactly complied with.
The courts of Missouri have always recognized that they must balance the purpose of
the Juvenile Code that of protecting the welfare of the child and the constitutional rights of

the parents. G. V. SAUNDER, 308 S.W.2d 883 (S.D. Mo. 1957). Theright of aparent to

the care, custody and companionship of the parent's child has been recognized asa

fundamental right guaranteed by the United States Constitution. STANLEY VS, ILLINOIS,

405 U.S. 645, 31 LED.2d 557 (1975). InIN RE GAULT, 387 U.S. 1, 18 L.Ed. 527

(1967), theright of a parent to her child was found to be a property interest protected by the

constitution. InIN EX REL. WILLIAMSVS. MARSH, 626 SW.2d 223, 230 (Mo. banc

1982), the right of a mother to her child was found to be aliberty interest. The courts have
found that the right to one's children has a unique place in our culture and is more precious

than other property rights. MAY VS. ANDERSON, 345 U.S. 528, 533, 97 L.Ed. 1221
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(1953). INMEYER VS NEBRASKA, 262 U.S. 390, 399, 67 L.Ed. 1042 (1973), the

court deemed parental rights were essential to the ordinary pursuit of happiness by free men
and that the parental right was more significant and pricel ess than other liberties which

merely deprive one of economic gains. Stanley vs. 1llinois, supra.

Section 211.447.4(1) states the following:
? (1) The child has been abandoned. For purposes of this subdivision a? child? means any
child over one year of age at the time of filing of the petition. The court shall find that the
child has been abandoned, if for a period of six months or longer:

@ ...

(b) The parent has without good cause, |eft the child without any provision for
parental support and without making arrangements to visit or communicate with the child,
although able to do so.

The Court found the following:
The Court finds that the mother ...have all abandoned the child, in that each of them has,
without good cause, left the child without any provision for parental support and without
making arrangements to visit or communciate with the child, although able to do so.
Asto Mother-the Court finds she has provided no financia support, no gifts, no clothing,
NOTHING. During much of the child? s life, mother has been incarcerated, but wasliving in
St. Louisfor aperiod of time and was employed-but even when employed, mother did not
make even token attempts to provide for thischild. However, Mother did send $200 to the

child? s alleged father while he wasin prison. Mother has provided no care or control to
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assist the child? s physical, mental or emotional health and development

The definition used by the court asto what comprises abandonment isawillful act
by the parent giving up of a child with the intention that the severance be of permanent
nature. Such act hasto be voluntary, intentional, and not caused by factors beyond the
control of the parent. The parent may repent the abandonment, but not all action of

repentance will stop termination once abandonment has taken place. Inthelnterest of Bay

Girl W., 728 SW. 2d 545 (W.D. Mo. 1981)

In this case the facts are that the mother, while incarcerated, had the child, Marlin.
Before the birth of the child she intended to give up her parental rights and was working
with the Division to terminate her rights, but after the child was born, she changed her mind.
She told the Division that she wanted to keep her child. The child was made award of the
Juvenile Court of Audrain County with the Division give legal custody of the child. The
childwas put infoster care.  The Division made arrangements for the foster parent to
bring the child to visit with the mother. The mother was released from prison on February
13, 2001 and went home to the St. Louis area. She had seen the caseworker at the time the
visitation began on August 7, 2000 and August 14, 2000. Thereafter, all visits and personal
contact were with the foster parent. The caseworker believes that she saw Lisawhen she
visited other prisoners, but there were no records of such contact. There was no effort by
the Caseworker to draft awritten service agreement with Lisa before shewasreleased. On
March 8, 2001, at the meeting to establish the Children? s Social Service Plan it was found

that the visitation between the child and mother had kept their relationship in existence and
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that Lisahad acted appropriately at the visit. It was that the child would be moved in near
proximity of the mother to foster visitation and child/parent relatiionship. The caseworker
was given thistask and to obtain a caseworker for Lisain St. Louis who would provide her
with services which would help Lisaregain custody of the child. Lisawhen she placed
Marlin in the custody of the Division, madeit clear that she did not want him placed with
any of her relatives. Prior to the Children? s Social Service Plan meeting the caseworker
had tried to place Marlin with foster parentsin St. Louis who were caring for his sibling and
they refused. The case worker made two additional attemptsto place Marlinin St. Louis by
requesting such placement through St. Louis DFS and the Missouri Alliancein Jefferson
City. No placement was made. XXXX requiresthat a child be placed in close proximity
to his parents. There were no further attempts to place the child in the St. Louis Metro
Area. Ms. Felton, acaseworker, indicated there was awaiting list for foster placement in
St. Louis City DFS. Sheindicated that the child could have been placed in emergency foster
care, but that such placement was time limited to 30 days and there was no guarantee that a
foster home could be found for Marlin after thirty days. She also indicated that Marlin
could have been placed in residential placement, which would be similar to an orphanage, if
needed. Therewas no evidencethat St. Louis City DFS maintained an active search for a
foster home for Marlin and the Division, after being rejected by St. Louis City DFS, did
anything to move the child closer to the mother for visitation. St. Louis City DFS did not
provide a caseworker for Marlin? s and that agency had no record that they ever did anything

for Lisa so that she could get Marlin back in her home. The Division was aware that Lisa
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lacked transportation to get to Mexico to visit with Marlin.  The Division did offer to
provide avoucher to any person Lisacould have bring her to Mexico, however the voucher
was limited to one gas station in Mexico.
xxx does require the State of Missouri to take afoster child to visit his parent. Ms. Masek
offered to bring the child to visit his mother once a month but never followed through.
Contact between Lisaand Ms. Masek was not happening often. When they did speak in
June, Ms. Masek told Lisathat the plan was to move Marlin not to St. Louis but to another
foster parent for possible adoption. Lisaafter that tel ephone conversation did not speak to
Ms. Masek again. Lisanever did visit Marlin in Mexico.

Lisa, whilein St. Louis, was working to get her child, Markeal, back in her custody.
She obtained employment and from April 2001 until September 2002 and her gross income
from the employment for the 18 months was $5,868.00 . Lisa attempted to comply with
the St. Louis plan on Markeal by obtaining stable housing and made progress so that her
visitation had been increased from supervised to unsupervised overnight. She did drug
testing, obtained parenting training, had a psychological evaluation as required which found
that she had afull scale 1Q of 70 and indicated that she was functioning at higher borderline
and low mild retardation. Since the Division and St. Louis City DFS rarely spoke, the
Division never became aware of this evaluation until after the Petition for Termination was
filed. The Division never knew that Lisawas making progressin getting her other child
back again since St. Louis City DFS and the Division never shared information.

Lisalacked transportation to attend Permanency Placement Hearing held on



September 11, 2001 and since Lisa had not been appointed an attorney was not represent at
that hearing. At the court hearing, misinformation was provided to the Judge that the
visitation between the Marlin and Lisain the prison had not gone well. The Court was
informed that Lisa not acting appropriately to Marlin though the foster parent who
supervised such visits had found the visits went well and Lisa acted appropriate toward
Marlin. The Court order of September 11, 2003 stated that termination would be sought
with the child to be put up for adoption. The order further released the Division from
providing reasonable efforts.  In reality the Division was not providing reasonable efforts
so the order had not effect. The case worker admitted that the only service being provided
to Lisawasto arrange visitation when and if Lisaever found away to Mexico. SincelLisa
did not come to Mexico, no services were provided. Lisafound herself in acatch-22
position. Since shewas not living in Audrain county she was not entitled to reunification
services from the Divison Among the services available in Audrain was help in getting
housing and payment for utilities. Shewas also not eligible for reunification servicesin St.
Louis City DFS since she did not have stable housing. She was left with no servicesfrom
DFSto help her get her child, Marlin, returned to her.

At the same time she was getting conflicting documents from the Division and the
Court. Shereceived acopy of the Court order stating that her parental rights were to be
terminated. She received awritten service agreement from Ms. Masek telling her she could
visit with Marlin. Inreality the Service Agreement was void no services could be offered to

her. When Robinson called up to arrange visitation he was told that hisand Lisa? s visitation
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had been ended. Both Ms. Masek and the Juvenile Officer testified that once the order said
termination would be sought that meant in Audrain County that the parents had no visitation
rights. Ms. Masek indicated that she did not know if Lisa understood the written document
sent to her and that she did not know about Lisa? slow Q. Ms. Felton indicated that in St.
Louis her office did not provide any special servicesto parentslike Lisawho had alow IQ
and there was no special training provided to case workersto know what special needsa
person with alow 1Q required.

At thetime thiswas going on Lisawasin dire financial circumstances. Her earnings
were low, but she needed to get housing to get her children back. No help was being
provided to her by the Statein getting housing. She rented a place on Nebraska St. in St.
Louis City with her brother in December and by February according to Ms. Felton owed the
landlord over $800.00. The State had no information asto Lisa? s expenses. Ms. Masek
said payment of support was never anissue. A support order was obtained against Lisa by
the Division of Child Support Enforcement for $105.00 instead of the Juvenile Court so
that her efforts take money would not interfer with reunification efforts.

When she was served with the Petition for Termination she appeared in Court. She
requested an attorney and appeared at the hearing. It was clear she never intended to give up
her rightsto Marlin. When she told the Juvenile Officer and Caseworker that she had not
visited with her son, because she thought her rights had been terminated who can argue that
may have been what she thought. She was sent a copy of the order of the court of

Septermber 11, 2001. That order says her rights are to be terminated. She hasan 1Q of 70
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andislimited. When Robinson called in he wastold that he and Lisa could not visit with
Marlin. Itisreasonablefor her to believe her parental rights were terminated.

These facts do not show that she voluntarily abandoned her son, Marlin.  What took
place was that once she left prison to go to St. Louis her parental rights were terminated de
facto by the State. She had no way to come to Mexico to visit her son unless the State
moved Marlin closer to her. The State agreed to bring the child closer to her so she could
visit, the state agreed to bring the child to visit with her once a month, and the state agreed
to help her with visitation. The State never did anything promised to help Lisavisit with her
child, Marlin. In thiscasethelack of income, mental limitation, and State inaction
prevented visitation.

The facts are not that different than the case of Johnston vs. Johnston 573 S.W. 2d

406 (K.C. Mo. 1978) in which the Court in a divorce proceeding had allowed the father to
take the children to Utah and the mother? s visitation ceased because she lacked money to
goto Utahto visit. The Court ordered the father to bring the child back for visits, but in this
case nothing was done to make the child available to the mother. For Lisato get to Mexico
to visit her child was the same problem Ms. Johnston had in getting to Utah.  In the case of

R.S.P., H.D.P,. And C.M.P.619 SW. 2d 863 (W.D. Mo. 1981) the court refused to

terminate the paternal rights for failure to rectify the condition for the reason the Juvenile
Office and DFS had formed an intent to terminate the parental rights and failed and hindered
the parents effortsto get the child back. In this case there was no such plan. What

happened, however, was that the services necessary to stop abandonment from happening
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were not provided whether by indifference or the fact that Ms. Masek had too many. Since
thetrial court would not alow questions on thisissue, we will never know.

The mother did not voluntarily abandon her son she was presented from visiting with
her child because of the failure of the state to provide her with services bringing the child
closer to her or providing help in travel and her dire financia situtation. She never agreed
to give up her son with the intent to sever her relationship to him. The Judgment to
terminate under Section 211.447.4(1) should be reversed as not supported by the evidence,

against the weight of the evidence and as a misapplication of the law.

IV. TheCourt erred in terminating the mother? s parental rightsunder Section
211.447.4(2) finding that therewasa prior adjudication of neglect and that the
mother had failed to providefor her child, whilethe child wasin foster care under
Section 211.447.4(2)(d) because therewas never aprior adjudication of neglect as
required by Section 211.447.4(2) and state failed with itsburden to provethe mother
had thefinancial ability to providefor her son while hewasin foster carein that the
child was made a ward of the court because his mother wasin prison and not because
of neglect and the evidence was that the mother had gr oss ear nings of $5868.00 for
an 18 month period of time, owed back rent of $800.00 and was about to be evicted.
Thedecision of thetrial court should bereversed since thedecision isagainst the

weight of the evidence sincethereisno substantial evidenceto support the decision,
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the decision isagainst the weight of the evidence and the decision erroneously

applied the law.

STANDARD OF REVIEW AND BURDEN OF PROOF
The standard of appellate review in termination proceedingsis similar to other civil

proceedingsin that Rule 73.01 and MURPHY VS. CARRON, 536 S.W.2d 30 (Mo. banc.

1976) apply. Thejudgment entered by the trial court can only be reversed when it is shown
that there is no substantial evidence to support the decision, when the decision is against the
weight of the evidence, or where the court has erroneously applied the law. H.D. vs. E.D.,

629 S.W.2d 655 (E.D. Mo. 1982), B.J.D.B. vs. J.B.G., 698 S\W.2d 328 (W.D. Mo. 1985).

Missouri courts have always held that the party seeking termination of parental rights
has the burden of proof. InreJ.A.J., 652 SW.2d 745 (E.D. Mo. 1983) and Inre J.A.H.,
592 SW.2d 888 (S.D. Mo. 1980). Substantial evidence which, if true, as a probative force,

isrequired to meet the burden of proof. InreJ.A.J., supra_In thelnterest of M.N.M., 681

S.W.2d 457 (W.D. 1984).
The quantum of proof required in termination casesis clear, cogent and convincing.

In thelnterest of M.E.W., 729 SW.2d 194 (Mo. Banc. 1987), Santosky vs. Kramer, 455

U.S. 745 (1982), J.D.K., 685 SW.2d 876 (W.D. Mo. 1985). The definition of clear,
cogent and convincing evidence isthat evidence which "instantly tilts the scalesin the

affirmative when weighted against evidence in opposition, evidence which clearly convinces
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the fact finder of the truth of the proposition to be proved." InreJ.A.J 652 SW. 2d (E.D.

Mo. 1983) and K.S. VS. M.N.W., 713 SW.2d 858 (W.D. Mo. 1986).

Missouri case law has held the relationship of the parent and child is valuable to
society and except in the most extraordinary of circumstances, will not be terminated.
Accordingly, severance of the parent/child relationship is by an act of law and seen to be an
exercise of awesome power which demands a strict and literal compliance of the statute.

D.G.K.vs H.H., 719 SW.2d 510 (W.D. Mo. 1986), Inre W.F.J., 648 SW.2d 210 (W.D.

Mo. 1983). Only grave actsjustify the termination of parental rights. In the case of

STATE VS TAYLOR, 323 SW.2d 534, 537 (S.D. Mo. 1959) the court said:

The attachment of mother and child is one of nature's oldest
instincts. It isassociated with the survival of therace. Itis
held in tender regard by all religions and by the laws of almost
al civilized nations. Itisnot to belightly cast aside to make
way for any paternalistic sociological theory. Statuteswhich
set up procedures permitting the destruction of the parent-child
relationship should be exactly complied with.
The courts of Missouri have always recognized that they must balance the purpose of
the Juvenile Code that of protecting the welfare of the child and the constitutional rights of

the parents. G. V. SAUNDER, 308 S.W.2d 883 (S.D. Mo. 1957). Theright of aparent to

the care, custody and companionship of the parent's child has been recognized as a

fundamental right guaranteed by the United States Constitution. STANLEY VS, ILLINOIS,
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405 U.S. 645, 31 LED.2d 557 (1975). InIN RE GAULT, 387 U.S. 1, 18 L.Ed. 527

(1967), theright of a parent to her child was found to be a property interest protected by the

constitution. InIN EX REL. WILLIAMSVS. MARSH, 626 SW.2d 223, 230 (Mo. banc

1982), the right of a mother to her child was found to be aliberty interest. The courts have
found that the right to one's children has a unique place in our culture and is more precious

than other property rights. MAY VS. ANDERSON, 345 U.S. 528, 533, 97 L.Ed. 1221

(1953). INMEYER VS NEBRASKA, 262 U.S. 390, 399, 67 L.Ed. 1042 (1973), the

court deemed parental rights were essential to the ordinary pursuit of happiness by free men
and that the parental right was more significant and priceless than other liberties which

merely deprive one of economic gains. Stanley vs. 1llinois, supra.

The Juvenile Court in its Judgment and Order for Termination of February 25, 2003

found that the mother? s rights could be terminated under Section 211.447.4(2) for neglect.
In the Court? s decision the court recognized that findings were required under Section

211.447.4 (2) subdivisions athrough d. The Court found there was no evidence to support
any finding under subdivisions a, b, and c. The Court judgment asto Section 211.447.4(2)
reads as follows:
? The child has been abused or neglected.
The Court adjudicated that the child had been abused or neglected on November 21, 2000 in
Case number JU100-38J.
In determining whether to terminate parental rights pursuant to this subdivision, the court

shall consider and make findings on the following conditions or acts of the parent:
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@)...

(b)...

(©)...

(d) Repeated or continuous failure by the parent although physically or financialy able, to
provide the child with adequate food, clothing, shelter, or education as defined by law, or
other care and control necessary for the child? s physical, mental, or emotional health and
devel opment;

Asto the Mother, the Court found she has provided no financial support, no gifts, no
clothing, NOTHING. During much of the child? slife, the mother has been incarcerated,
but wasliving in St. Louisfor a period of time and was employed, but even when employed,
the mother did not make even token attempts to provide for thischild. However, the
Mother did send $200 to the child? s alleged father while he wasin prison. Mother has
provided no care or control to assist the child? s physical, mental or emotional health and
development.?

Section 211.447.4(2) states the child has been abused or neglected. There must be a
finding as such that the child is abused or neglected The court in Judgment of Termination
refersto such finding in its Adjudication Order dated November 21, 2000 as finding that the
child had been abused or neglected. In that order the court made Marlin award of the court
and specifically found that:

? Said infant? s mother isincarcerated and therefore unable to provide for his necessary

care, custody, supervision and support, and she has requested Missouri Division of Family
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Services and Juvenile Court intervention to provide for her son? s care.?
The Court then made the child award of the court and placed the child with the Division. No
where in the order of November 21, 2000 is there a finding that the mother neglected the
child or abused the child. Both the Juvenile Officer, Bruce McKinnon, and Division
Caseworker, Ms. Masek, said the child was made award of the court for the reason that the
mother requested such since she could not take care of the child due to being imprisoned..
Both aso stated that the mother never neglected the child nor abused the child, before the
court made the childaward. The placement of child with athird party isnot neglect, but
was aresponsible action by Lisa.  The court in the termination order did use the phrase,
? The child has been abused or neglected,? but had that phrasein italics to indicate that was
what the Statute and not afinding. Sincethereisno finding by any court that the child was
abused nor neglected, the parents? rights cannot be terminated under Section 211.447.4(2).
However, if there had been such finding, the rights of Lisa could not be terminated
under Section 211.447.4(2) for the reason that she did not provide support or other items
while the child wasin foster care. First, the burden is upon the State to show that the
mother had the financial ability to provide such support or physical ability to provide the
care and loving needed by the child. Further, in this case there is an added burden upon the
State. The psychological evaluation report on Lisa, Exhibit D, found that she had a Full
Scalel.Q. of 70 which was explained to mean that she was functioning at the low end of
Borderline Intellectual Range/high end of Mental Retardation Range. Due to the mother

limited mental functioning, the State must show that Lisa understood her legal dutiesto
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provide for the child while he was in the care of the State.

The evi dence as to the mother? s gross earning for the period between between April
2001 through September 2002 was $5856.02 ( Exhibit 4). No evidence was presented as
to her expenses. The only evidence presented asto her fiscal position was the testimony of
Ms. Felton, the caseworker from St. Louis, that as of April, 2002 Lisa owed her landlord
$800.00. Thereisno argument that Lisadid pay to the mother of Robinson, Birdie Moore,
the sum of $300.00 from the $1294.00 she had to support her needs while incarcerated
(Exhibit 1).  Further, there was afinding by the Division of Child Support Enforcement
that Lisawasto pay $105.00 amonth in child support. No proof was presented that Lisa
ever received notice of the finding, no the basis of such finding was explained, nor was a
Form 14 attached. Ms. Masek did indicate that all Juvenile Cases were referred to the
DCSE for asupport order. The action of obtaining an order seems counter to the goals of
reunification since the taking of the mother prevents the parents from obtaining housing,
paying for utilities or being able to show care for the child by bringing gifts or buying
clothing for the child while heis either in foster care or in the home. If thereisto bea
support order then such order should be obtained from Juvenile Court under Section
211.241 RSMo. 1957 since the court would be able determine want funds the parent may
pay to the state with preventing reunification. Certainly, the early return of achild to her
parents is more important than the State? s claim for reminbursement.

The gross earning of the Lisaof or $5,856.02 for 18 months averagesto $325.33 a

month or for 15 monthsto be $388.40. From that income, Lisa had to pay her rent,
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utilities, expenses of travel to work and back, and other expenses. At the sametime sheis
expected to establish ahome for the return of her child. At times during these 18 months
she did collect Food Stamps( Exhibit 4), but most months food was another expense she
had. Also during much of this time she was attempting to get her son, Markeal returned to
her custody and had expenses associated with that child. There is no substantial evidence to
support the idea that she had money available to buy clothing, gifts, or other itemsfor
Marlin. Thereisno evidence that the Division ever ask for such support or thought that
Lisacould buy such items. The facts were she lacked sufficient fundsto go visit with
Marlin.

There were statements by Ms. Masek that she told Lisawant her obligations were
and Exhibit 8 a pamphlet was given to Lisawhich explained that Lisawasto visit with her
child and pay support, but the pamphlet also states that the State will provide reunification
services. Why should Lisatake the pamphlet to be serious since the state never provided
her with any services. Further Ms. Masek spoketo Lisaonly afew timesand Ms. Masek
indicated she had doubts of the ability of Lisato understand was sent her or told her.

There was no substantial evidence to support the courtsfinding that Lisa? s parental
rights should be terminated under Section 211.447.4(2) for abandonment and the judgment

should be reversed.

V. TheTrial Court erred in terminating the mother? sparental rightsunder Section

211.447.4(3) RSMo finding that the child hasbeen under thejurisdiction of the court
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for aperiod of oneyear and that mother failed to rectify conditionswhich led to the
assumption of jurisdiction, that the mother failed to meet the conditions of the
Written Service Plan, and had the financial ability to support the child whilein
foster carebecause thefact that the mother wasincar ceration by itself isnot
sufficient for termination, that Section 211.447.4(3) requiresthecourt to makea
determine a deter mination of the progress of mother in Social Service Plan and the
court looked at progressof the mother toa Written Service Agreement that wasvoid
when entered into and the Mother lacked the fiscal ability to providefor her child
whilehewasin foster carein that the substantial evidence wasthat the fact the
mother wasincar ceration had any effect on getting custody her child back sincethe
DFSwasnot providing her with any servicesand her parental rights had been
terminated by thisdefacto action, that areview of the Social Service Plan showed
that the DFS by therefailureto movethe child closer to the mother prevented her
from carrying out her parental duties, that the Written Service Agreement was
written 6 months after the agreement should have been entered into, that the
agreement was void since the DFS could not perform thetermsthereof, and that the
mother lacked the financial abiliity to providefor her child while hewasin foster
car e which was shown by her low earning and debt sheowed. Thejudgment
terminating the mother? sparental rightsunder Section 211.447.3 should be

rever sed sincethejudgment is not supported by substantial evidenceisagainst the

weight of the evidenceand erroneously applied the law.
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STANDARD OF REVIEW AND BURDEN OF PROOF
The standard of appellate review in termination proceedingsis similar to other civil

proceedingsin that Rule 73.01 and MURPHY VS. CARRON, 536 S.W.2d 30 (Mo. banc.

1976) apply. The judgment entered by thetrial court can only be reversed when it is shown
that there is no substantial evidence to support the decision, when the decision is against the
weight of the evidence, or where the court has erroneously applied thelaw. H.D. vs. E.D.,

629 S.W.2d 655 (E.D. Mo. 1982), B.J.D.B. vs. J.B.G., 698 S.W.2d 328 (W.D. Mo. 1985).

Missouri courts have always held that the party seeking termination of parental rights
has the burden of proof. InreJ.A.J., 652 SW.2d 745 (E.D. M0.1983) and Inre J.A.H.,
592 SW.2d 888 (S.D. Mo. 1980). Substantial evidence which, if true, as a probative force,

isrequired to meet the burden of proof. InreJ.A.J., supra. In thelnterest of M.N.M., 681

S.W.2d 457 (W.D. 1984).
The quantum of proof required in termination casesis clear, cogent and convincing.

In thelnterest of M.E.W., 729 SW.2d 194 (Mo. Banc. 1987), Santosky vs. Kramer, 455

U.S. 745 (1982), J.D.K., 685 SW.2d 876 (W.D. Mo. 1985). The definition of clear,
cogent and convincing evidence isthat evidence which "instantly tilts the scalesin the
affirmative when weighted against evidence in opposition, evidence which clearly convinces
the fact finder of the truth of the proposition to be proved." InreJ.A.J 652 SW. 2d (E.D.

Mo. 1983) and K.S. VS M.N.W., 713 SW.2d 858 (W.D. Mo. 1986).

Missouri case law has held the relationship of the parent and child is valuable to
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society and except in the most extraordinary of circumstances, will not be terminated.
Accordingly, severance of the parent/child relationship is by an act of law and seen to be an
exercise of awesome power which demands a strict and literal compliance of the statute.

D.G.K.vs. H.H., 719 SW.2d 510 (W.D. Mo. 1986), In re W.F.J., 648 SW.2d 210 (W.D.

Mo. 1983). Only grave actsjustify the termination of parental rights. In the case of

STATE VS TAYLOR, 323 SW.2d 534, 537 (S.D. Mo. 1959) the court said:

The attachment of mother and child is one of nature's oldest
instincts. It isassociated with the survival of therace. Itis
held in tender regard by all religions and by the laws of almost
all civilized nations. It isnot to belightly cast aside to make
way for any paternalistic sociological theory. Statuteswhich
set up procedures permitting the destruction of the parent-child
relationship should be exactly complied with.
The courts of Missouri have always recognized that they must balance the purpose of
the Juvenile Code that of protecting the welfare of the child and the constitutional rights of

the parents. G. V. SAUNDER, 308 S.W.2d 883 (S.D. Mo. 1957). Theright of a parent to

the care, custody and companionship of the parent's child has been recognized as a

fundamental right guaranteed by the United States Constitution. STANLEY VS, ILLINOIS,

405 U.S. 645, 31 LED.2d 557 (1975). InIN RE GAULT, 387 U.S. 1; 18 L.Ed. 527

(1967), theright of a parent to her child was found to be a property interest protected by the

constitution. InINEX REL. WILLIAMSVS MARSH, 626 SW.2d 223, 230 (Mo. banc
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1982), the right of a mother to her child was found to be aliberty interest. The courts have
found that the right to one's children has a unique place in our culture and is more precious

than other property rights. MAY VS. ANDERSON, 345 U.S. 528, 533, 97 L.Ed. 1221

(1953). INMEYER VS NEBRASKA, 262 U.S. 390, 399, 67 L.Ed. 1042 (1973), the

court deemed parental rights were essential to the ordinary pursuit of happiness by free men
and that the parental right was more significant and priceless than other liberties which

merely deprive one of economic gains. Stanley vs. 1llinois, supra.

Section 211.447.4(3) RSMo states:
(3) The child has been under the jurisdiction of the juvenile court for
a period of one year, and the court finds that the conditions which led
to the assumption of jurisdiction still persist, or conditions of a potentially
harmful nature continue to exist, that thereislittle likelihood that those
conditionswill be remedied at an early date so that the child can be returned
to the parent in the near future, or the continuation of the parent-child
relationship greatly diminishes the child? s prospects for early integration
into a stable and permanent home.
The Court found the following:
? Asto the mother, at the time the court assumed jurisdiction, mother was incarcerated by
the Department of Corrections and therefore unable to provide for the child. The child has

been under the court? sjurisdiction since birth (8/24/00). Mother isonce again aresident
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of the Department of Corrections (DOC). Upon release from the DOC, mother moved to
the St. Louisarea. DFS unsuccessfully attempted to find a placement for child in the area.
Mother offered the names of no relatives who might be considered as placement options.

Mother has had no contact with DFS since June of 2002, has failed to notify DFS of her
change of addresses and has not asked for avisit with the child in over one year (last request
was February 11, 2002). Mother? sdemonstrated lack of interest in the child and current
incarceration makesit clear that thereislittle likelihood that she will remedy her condition
at an early date to make it possible to return the child to her in the near future. Continuing
the parent-child relationship greatly diminishes the child? s prospects for adoptionin a
suitable home.?

Section 211.447.4(3) then requires the Court to determine whether four conditions
exist and how those conditions effect the ability of the parent to care for the child.

() Theterms of asocial service plan entered into by the parent and the

division and the extent to which the parties have made progressin

complying with those terms;

(b) The success or failure of the efforts of the juvenile office, the

division or other agency to aid the parent on a continuing basisin adjusting

his circumstances or conduct to provide a proper home for the child;

(c) A mental condition which is shown by competent evidence either to

be permanent or such that there is no reasonable likelihood that

the condition can be reversed and which renders the parent unable to
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knowingly provide the child the necessary care, custody, and control.

(d) Chemical dependency which prevents the parent from consistently

providing the necessary care, custody and control of the child and which

cannot be treated so as to enable the parent to consistently provide such

care, custody, and control;

The Court made the following determination as to conditions (a), (b), (c), and (d):

? Asto the mother: upon release from prison , mother moved to the St. Louisarea. She
was to maintain contact with DFS and told she could call collect-she did not contact DFS
twice per month asagreed. She did not notify DFS of address changes and did not abide by
the terms of probation (thisis obvious, since she has been returned to prison). She did not
visit her child once amonth and did not send cards or letters. She did not attend or
participatein all DFS meetings and court hearings on this child.? Asto condition (b) the
Court made the following determination, ? Asto both parents-the juvenile officer and DFS
have failed to aid either parent on a continuing basis to adjust their circumstances or
conduct to provide a proper home for the child. Mother isback in prison...? The Court
found that conditions (c) or (d) did not apply to the case.

Asto the finding in the Judgment to terminate Lisa? s parental rights under Section
211.447.4(3) thereis no dispute that at the time the court heard the termination case that
Marlin had been under the jurisdiction of the court for oneyear. Further, that the reason
the child became award of the court was that the mother was incarcerated and unable to

carefor the child in prison and that at the time of the hearing on termination that the mother
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was once again in prison, however when the Court on Septermber 11, 2001 ordered that the
termination proceeding be begun against the mother she was not in prison. Thefact that the
parent isincarcerated by itself does not support termination. ) There was no evidence asto
how long the mother was to be in prison and how that was a negative fact. Thefactsissince
the mother is back in Audrain County she should have visitation with the child again. The
mother? slack of income and lack of a stable home hindered the return of the child to her
not her incarceration. The states failure to provide reunification however was the biggest
problem in the child not visiting with her mother and the lack of progressin getting the
child back in her mother? shome. Further, there were other options of long term placement
other then termination, such aslong term foster care or guardianship.. The burden wason
the state to prove that termination and adoption was the only option available for the child
and the state did not prove such.

The Court did attempt to make findings as to the four conditionslisted in subdivisions a
through d of Section 211.447.3, but failed to make the proper finding as to subparagraph a.

InA. P. 988 SW. 2d 59, 60-61 (S.D. Mo. 1999) it was held that when terminating a

parent? srights under Section 211.447.4(3) thetrial court isrequired by the plain language
of the statute to consider and make findings on all four of the factors set forth in that
subsection. The Court isnot in aposition to overlook the clear statutory mandate that the

court must make such findings. 1 n the I nterest of J.M., 789 SW. 2d 818, 822 (W.D. Mo.

1990) Thetrial court? sfailure to make such findingsis sufficient for reversal. Statutory

mandates to make findings may not be overlooked on appeal. T.A.S,, 32 S\W. 3d 804, 810
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(W.D. Mo. 2000). Inthelnterest of A.S.O., 52 SW. 3d 59, 66(W.D. Mo. 2001) the court

found that conclusionary statements were insufficient to meet the statutory requirements
for findings. Lastly, the Courts have held that if one of these four factorsis not relevant to
the case, thetrial court must still state why the particular factor is not relevant. In the

Interest of R.E.A., 971 SW. 2d 865, 867 (W.D. Mo. 1998)

Asto the factor contained in Section 211.447.4(3)(a) on Social Service Plans, the

Court In Interest of N.M .J. , 24 SW. 3d 771, 781 (Mo 2000) found that afinding under

Section 211.447.4(3)(a) did not have to recite everything contained in the plan, but did have
to identify each plan, the terms thereof and the extent to which the parent has failed or
made progress in complying with the plan.  The court went on to say that such findings were
required to make certain that the juvenile court was aware of and properly considered
whether all reasonable means were employed to help the parent remedy the adverse
conditions causing thetermination. Inthiscasethetria court? sfindings were on the
written service agreement of October, 2001. That agreement was void at thetime it was
written since Ms. Masek stated that her ability to arrange visitation of the child, Marlin, or
provide reasonabl e efforts ceased when the Court entered its order of September 11, 2001.
At the time she drafted and sent the agreement she did not know of these facts. Further, it
is not such agreements that the court isto comment on but the Social Service Plan which
was the Children? s Services Case Plan that was entered on March 8, 2001. Since the court
failed to comments on the correct plan, the Court decision to terminate under Section

211.447.4(3)(a) must be reversed..
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Had the Court considered the correct plan, the finding of the court should have made
was that the Division had a duty under Section 211. 183 RSMo to provide services for
reunification servicesto Lisaand failed to so act. The Service Case Plan required the
Division to move the child closer proximity to the mother and the Divisiont failed to do so.

The court should have gone on that the requirement of placing the child in close proximity
to the mother was required by Section 210.001.1(1) which states:

1. The department of social services shall address the needs of homeless, dependent
and neglected children in the supervision of custody of the Division of Family Services and
to the familiesin conflict by:

(1) Serving children and families as a unit in the least restrictive setting available and
in close proximity to the family home, consistent with the best interest and special needs
of the child:(emphasis added)

(2) Insuring that appropriate social services are provided to the family unit both prior
to theremoval of the child from the home and after family reunification...?

Further, federal law requiresthat the State of Missouri move the child in close
proximity of the parent under 42 USC Section 675 which is entitled Part E-Federal
Payments for Foster care and adoption Assistance at subdivision 5 (A) states:

(A) Each child has a case plan designed to achieve placement in a safe setting that is
the least restrictive (most family like) and most appropriate setting available and in close
proximity to the parent? s home, consistent with the best interest and special needs of the

child..(emphesis added)



The duty on the State of Missouri to follow such federal law under 1V- D and | V-

E of Social Security Act was established in the case of State of Mo. v. Bowen, 638

F.Supp. 37, 38 (W.D. Mo. 1986) I n that case the federal court found that Missouri had
been a participant in these programs continuously since their inception and asa
participate had follow federal law.

The court should have found from the facts that after the plan was entered into that
the Division did not make adiligent effort to find foster placement closer to the mother? s
home in that only two contacts for such placement were made, two calls made to the
Missouri Alliancein Jefferson City and St. Louis City. The court should have found that a
diligent effort would have involved contacts to counties inn the greater St. Louis Metro area
or seek an emergency foster placement which was availablein St. Louis City. The Court
should also found that the state was aware that the mother lacked transportation to visit with
Marlinin Mexico, and the state made no effort to take the child to visit with the mother or
assist the mother to come to Mexico for such visits. 42 USC Section 675.4(A) states?
The term ? foster care maintenance payments? means payments to cover the costs
of...reasonable travel to the child? shome for visitation...

Thefailure of the State to either bring the child closer to the mother or to assist in travel
for visits prevented the mother from arranging visits as required under the plan. The
Division failed to enter into awritten services agreement with the mother for 6 months
after being required to by the Plan and that such delay hindered reunification. Further the

lack of cooperation of the Division and St. Louis doomed reunification of the Marlin with
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Lisa

Asto Section 211.447.4(3)(b) the only find possible by the Court was that no
services had been provided to Lisa by either DFS office. Ms. Masek testified that the only
service offered to Lisawas to arrange visitation. She went on that the Division does help
residents of Audrain County with reunification services which includes help in putting a
deposit on housing, help in paying rent and utilities, but that Lisawasliving in St. Louisand
not eligible for such assistance. Ms. Felton, the caseworker from St. Louis, testified that
no services were offered to Lisa so that she could obtain Marlin back in her home since she
did not have alocal caseworker and that such services are provided to a parent who has
stable housing.

Since the court made an errouous finding under Section 211.447.4(3(a) and the
finding as to Section 211.447.4(3)(b) was not supported by the evidence, the Judgment for

Termination under Section 211.447.4(3) should be reversed.

VI. TheCourt erred in terminating the parental rightsof Lisato Marlin under
Section 211.447.4 (6) for thereason that the Lisa? s parental rightshad been
terminated on her other children because those judgments contain reversal error
and the Statefailed to providereunification servicesrequired by thelaw in that the
judgment entered contained findings and not specific findingsasrequired by case
law and the state failed to provide Lisa? sfamily help in obtaining housing which

would have meant thereturn of her children and for that reason their can not bea
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presumption of unfitness by thefact Lisa? s parental rightswereterminated on her
other children.
STANDARD OF REVIEW AND BURDEN OF PROOF
The standard of appellate review in termination proceedingsis similar to other civil

proceedingsin that Rule 73.01 and MURPHY VS. CARRON, 536 S.W.2d 30 (Mo. banc.

1976) apply. Thejudgment entered by the trial court can only be reversed when it is shown
that there is no substantial evidence to support the decision, when the decision is against the
weight of the evidence, or where the court has erroneously applied thelaw. H.D. vs. E.D.,

629 S.W.2d 655 (E.D. Mo. 1982), B.J.D.B. vs. J.B.G., 698 S.W.2d 328 (W.D. Mo. 1985).

Missouri courts have always held that the party seeking termination of parental rights
has the burden of proof. InreJ.A.J., 652 SW.2d 745 (E.D. M0.1983) and Inre J.A.H.,
592 S.W.2d 888 (S.D. Mo. 1980). Substantial evidence which, if true, as a probative force,

isrequired to meet the burden of proof. InreJ.A.J., supra_nthelnterest of M.N.M., 681

S.W.2d 457 (W.D. 1984).
The quantum of proof required in termination casesis clear, cogent and convincing.

In thelnterest of M.E.W., 729 SW.2d 194 (Mo. Banc. 1987), Santosky vs. Kramer, 455

U.S. 745 (1982), J.D.K., 685 SW.2d 876 (W.D. Mo. 1985). The definition of clear,
cogent and convincing evidence is that evidence which "instantly tiltsthe scalesin the
affirmative when weighted against evidence in opposition, evidence which clearly convinces

the fact finder of the truth of the proposition to be proved." InreJ.A.J 652 SW. 2d (E.D.
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Mo. 1983) and K.S. VS M.N.W., 713 SW.2d 858 (W.D. Mo. 1986).

Missouri case law has held the relationship of the parent and child is valuable to
society and except in the most extraordinary of circumstances, will not be terminated.
Accordingly, severance of the parent/child relationship is by an act of law and seen to be an
exercise of awesome power which demands a strict and literal compliance of the statute.

D.G.K.vs H.H., 719 SW.2d 510 (W.D. Mo. 1986), Inre W.F.J., 648 SW.2d 210 (W.D.

Mo. 1983). Only grave actsjustify the termination of parental rights. In the case of

STATE VS. TAYLOR, 323 SW.2d 534, 537 (S.D. Mo. 1959) the court said:

The attachment of mother and child is one of nature's ol dest
instincts. It isassociated with the survival of therace. Itis
held in tender regard by all religions and by the laws of almost
al civilized nations. Itisnot to belightly cast aside to make
way for any paternalistic sociological theory. Statuteswhich
set up procedures permitting the destruction of the parent-child
relationship should be exactly complied with.
The courts of Missouri have always recognized that they must balance the purpose of
the Juvenile Code that of protecting the welfare of the child and the constitutional rights of

the parents. G. V. SAUNDER, 308 S.W.2d 883 (S.D. Mo. 1957). Theright of aparent to

the care, custody and companionship of the parent's child has been recognized asa

fundamental right guaranteed by the United States Constitution. STANLEY VS, ILLINOIS,

405 U.S. 645, 31 LED.2d 557 (1975). InIN RE GAULT, 387 U.S. 1, 18 L.Ed. 527
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(1967), theright of a parent to her child was found to be a property interest protected by the

congtitution. InIN EX REL. WILLIAMSVS MARSH, 626 S.W.2d 223, 230 (Mo. banc

1982), the right of amother to her child was found to be aliberty interest. The courts have
found that the right to one's children has a unique place in our culture and is more precious

than other property rights. MAY VS. ANDERSON, 345 U.S. 528, 533, 97 L.Ed. 1221

(1953). INMEYER VS NEBRASKA, 262 U.S. 390, 399, 67 L.Ed. 1042 (1973), the

court deemed parental rights were essential to the ordinary pursuit of happiness by free men
and that the parental right was more significant and pricel ess than other liberties which

merely deprive one of economic gains. Stanley vs. 11linois, supra.

There is no argument that the parental rights of Lisato her children, Danisdha Misha
Robinson, Jasmaine Natasha Williams, Travion Jamal Robinson and Markeal Robinson have
been terminated by legal proceeding, but also there can not be any argument that the
Division of Family Services failed repeatedly to provide reunification servicesto Lisaas
required by the law. The State hasaduty to provide services to parents whose children are
removed from their custody and placed in foster parents. Section 211.183 states:

1. Injuvenile court proceedings regarding the removal of achild from his or her home, the
court? sorder shall include a determination of whether the division of family services has
made reasonable efforts......

2. ?Reasonable efforts? means the exercise of reasonable diligence and care by the
divisonto utilize al available services related to meeting the needs of the juvenile and the

family....
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3. Insupport of its determination of whether reasonable efforts have been made, the court
shall enter findings, including a brief description of ... reunification efforts were made and
why further efforts could or could not ...shortened the separation of the family. The

division shall have the burden of demonstrating reasonable efforts.

8. If the court determines that reasonabl e efforts, as described in this section, are not
required to be made by the division, the court shall hold a permanency hearing within thirty
days after the court has made such determination.

The DFS under this statute is charged with providing services to parents whose
children arein foster care that will reunite the family and to make adiligence effort in
providing those services. The records provided on Danisdha Misha Robinson, Jasmaine
Natasha Williams, and Travion Jamal Robinson indicate that the children cameinto the
juvenile system because the parents were homeless and living in their car. The parents
needed help in obtaining housing and income in order to get their children back. In Audrain
County the DFS office helps parents obtain housing by providing them with the deposit,
rent, and payment of utility expenses. In St. Louisthe DFS office according to Ms. Felton
makes referral to the parents. What isdoneisto give alist to parents of telephone numbers
and say good luck. In the case before the court we do not know if thiswas even done. The
reasonable efforts provided to parents are by statute to be ? services related to meeting the
needs of ... thefamily?. The needs of Lisa? sfamily were housing and income. St. Louis

DFSgavethem areferral list. To St. LouisLisawasjust another statistic not aperson. St.
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LouisDFS did nothing to meet it state obligation, not even atelephone call to St. Louis
Public Housing to see if unitswere available. The state statute requires that reunification
services be provided to parents whose children arein foster care. According to Ms. Felton,
St. Louis DFS provides reunification only to parents who have stable housing. St,Louis
DFS have modified the state requirement to provide reunification servicesto all parents
whose children arein foster to only parents who have stable housing. Ms. Felton explained
in her testimony that since Lisadid not have stable housing she was not provided with
reunification services. What St. Louis DFS did was warehouse these children in foster care
while making the children availableto Lisafor visitation. When Lisa did obtain housing
and was getting increased visitation, her efforts were rewarded by having al her rightsto
visitation stopped by an exparte order because she lived the poor part of St. Louis.

The law also requires that the DFSisto provide reasonable diligence in determining
what services are to be provided to the family. The psychological evaluation doneon Lisa
by St. Louisindicates she was functioning at afull range1.Q. of 70. Any one using
diligence would have known that she was having a difficulty with her understanding of what
was taking place. The evaluation took place in 2002 not in time for the in prior years when
it might of been of some help in getting back her child and even after it was obtained their
was no change in the services provided to Lisaby St. Louis DFS. The evaluation was done
to late to stop the termination of Lisa? s children, Danisdha, Jasmaine, Travion, and
Markeal.. The Courtinall the St. Louis termination cases due to the l[imited mental

capacity of Lisashould have appointed an attorney for her at the all the termination
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hearings. St. Louis should have provided to Lisa special services under the American with
Disahilities Act, but according to Ms. Felton did not.  The caseworkers? sworking with
Lisa should have had special training asto person? swith Lisa? s mental limitation and again
according to Ms. Felton no such training was provided by DFS.

The grounds for Lisa? s termination according to the orderson Danisdha, Jasmaine,
and Travion, were under Sections 211.447.4(2) for neglect, 211.447.4(3) failureto rectify
or apotential harmful condition exist, and under Section 211.447.2(1). Under Section
211.447.4(2) the Court found that there was no proof asto conditionsa, b, and c. Asto
condition (d) the court made the following finding:

(d)...Lisa...have repeatedly or continuoudly failed, although physically or financially able, to
provide the child with adequate food, clothing, shelter, or education as defined by law, or
other care and control necessary for her physical, mental or emotional health and
development.?

Asto Section 211.447(3) the Court made the following findings:

(a) No social service plan was entered into...

(b) The juvenile officer and /or Division of Family Services and /or any other agency have
been unsuccessful inaiding...Lisa...on acontinuing basis in adjusting their circumstances or
conduct to provide a proper home for the child.

(¢) ...no evidence

and made know finding asto condition (d).

Asto Section 211.447.2(1) the court found that the children had beenin? care? for
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fifteen (15) months out of the last twenty- two (22) months.

InA. P. 988 SW. 2d 59, 60-61 (S.D. Mo 1999) the court held that when terminating a
parent? sright under either Section 211.447.4(2) or Section 211.447.4(3) thetrial court is
required by the plain language of the statute to consider and make findings on all four of the
factors set forth in that subsection. The Court isnot in a position to overlook the clear

statutory mandate that the court must make such findings. I n the Interest of J.M., 789 SW.

2d 818, 822 W.D. Mo. 1990) Thetrial court? s failure to make such findingsis sufficient

for reversal. Inthelnterest of A.S.O., 52 SW. 3D 59, 66(W.D. Mo. 2001) the court held

that conclusionary statements made asto finding in judgments to terminate parental rights
were insufficient to meet the requirements of findings by law and there had to be specific
findings Lastly, the Courts have held that if afactor is not relevant to the case, the trial

court must state why the particular factor is not relevant. In thelnterest of R.E.A., 971

S.W. 2d 865, 867 (W.D. Mo. 1998) Thetrial courtsfailure to make such findingsis
sufficient for reversal. Statutory mandates to make finds may not be overlooked on appeal.
T.A.S,32SW. 3d 804, 810 (W.D. Mo. 2000)

The rational why such finding are required are: First, that the termination of parental
rightsis an awesome act of government, Second, that due to the nature of such action, there
must be alitera compliance of the law, and Third, that such specific findings are required
so there can be a determination that the court, in making its decision to terminate,

considered all factors of importance. 1nthelnterest of N. M.J.,24 SW. 771, 782,

783(W.D. Mo. 2000)
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The Judgments Termination on Danisdha, Jasmaine, and Travion, Robinson on grounds
211.447.4(2)(d) made conclusionary statements that Lisa has repeatedly or continuously
failed, although physically or financial able, to provide the child with adequate food,
clothing shelter, or education as defined by law, or other care and control necessary for her
physical, mental or emotional health and development. There are no specifics as to what the
court was considering asincome for Lisa, whether the court was awarethat Lisawasin
prison in Audrain County for severa months which limited her ability to work or visit,
whether the court was aware of her poor earning record is unknown, or ST. Louis DFS had
provided little or no servicesto Lisaunknown. The use of concludionary finding and not
specific findings asrequired makesit impossible for Lisato respond to that finding and
argue against the presumption of unfitness..

Asto the court? s Judgment of Termination on groundsin 211.447.4(3) thefinding
asto condition (b) implies that the Juvenile Officer or DFS provided Lisawith reasonable
service which is contrato the statement of Ms. Felton. Further the court failed to make a
finding as to condition (d).

For the reasons sited the termination orders on Danisdha, Jasmaine, and Travion
would have been reversed for failing to make proper findings.

Asto the findings that the children werein foster care for 15 months of the most
recent 22 months. Section 211.447.3(3) states:

If ground exist for termination of parental rights pursuant to subsection 2 of this

section the juvenile officer or the division may, but is not required to file a petition to
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terminate the parental rights of the child? s parent or parentsif:

(3) The family of the child has not been provided such services as provided for in
section 211.183.?

There should be no argument that Lisa never received the services required under
Section 211.183 RSMo and the Petition for Termination seeking termination of Lisa? s
parental rights for that reason should not happened.

No argument is made concerning the termination of Markeal since there was no
written documentation brought to the court concerning his termination only oral
statements. The evidenceisthat ST. Louis DFSfailed to prove services required under
Section 211.183 RSMo.

For the above reasons stated that the state failed to provide needed servicesto Lisato
enable her to get her children back and the fact that the Judgment of terminations as to

Danisdha, Jasmaine, and Travion contained reversalable errors, and there is no written Judgment asto
Markel the court should find there is no presumption of unfitness of Lisa because her rights were

terminated to Danisdha, Jasmaine, Travion, and Marked.
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Supreme Court No. 85208
Case No. JU102-8TC

COMES NOW, Edward Berg, attorney for appellant, and certifies that the brief being

filed complies with the requirements of Rule 55.03 and the limitation as set forth in Rule

84.06(b) and 84.06(g).

1. That the word count for said brief is25,,806 and line count is2194 .

2. That the Disk upon which the Brief has been placed has been scanned for virus and

isvirusfree.
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MISSOURI ATTORNEY GENERAL,
Respondent,
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COMES NOW, Edward Berg, attorney for appellant, and notifies the court that all

parties have been sent acopy of Appellant? s Brief by depositing one copy of the Brief in
the U.S. Mail, postage prepaid, addressed to the attorneys of record at their business

addresses as set forth in the proof of service below.
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CarlaTanzey Helen Fenlon

Attorney for Juvenile Office Guardian ad Litem
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Mexico, MO. 65265 Mexico, MO.. 65265

Alana Barragan-Scott Joe Cox

Attorney General Office Dept. of Social Services
Broadway Bldg Division of Legal Services
8" Floor P.O. Box 1527

P.O. 899 Jefferson City, MO. 65102

Jefferson City, MO. 65102

Marlin Mathew Robinson
1483 Stewart
St. Louis, MO.

by enclosing in an envel ope addressed to said
PARTIES at the business addresses as disclosed in the
pleadings of record herein with first-class postage
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