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STATEMENT OF FACTS  

This appea l a r ises from the denia l, following an  eviden t ia ry hear ing, of 

Appellan t ‟s Ru le 24.035  mot ion  for  post -convict ion  relief.  Appellan t  was  

charged in  the Circu it  Cour t  of Wayne County with  th ree counts of sta tu tory 

rape in  the fir st  degree. (L.F . 13-16).  Venue was t ransfer red to Iron  County. 

(L.F . 2, 25).  On J u ly 20, 2004, Appellan t  appeared in  the Circu it  Cour t  of 

Iron  Coun ty. (L.F . 3-4, 24-36).  

The par t ies agreed tha t  Appellan t  would en ter  a  gu ilty plea  to one 

count  of sta tu tory r ape in  the fir st  degree (Count  III) and tha t  the Sta te 

would en ter  a  nolle prosequi on the remain ing counts. (L.F . 25-26).  Appellan t  

sta ted tha t  he wished to en ter  an  Alford
1
 plea  to Count  III. (L.F . 26).  He 

test ified tha t  he understood h is r igh ts a t tendant  to a  t r ia l and tha t  he was 

waiving them by pleading gu ilty. (L.F . 26-29).  Appellan t  test ified tha t  no 

threa ts or  promises had been  made to h im to induce h im to plead gu ilty, (L.F . 

29), and tha t  no one had made any promise to h im regarding h is sen tence, 

other  than  the plea  recommendat ion  from the Sta te. (L.F . 30).  Appellan t  

test ified tha t  he understood tha t  no one could promise what  h is sen tence 

                                         

 
1
 N orth  Carolina v. Alford , 400 U.S. 25 (1970). 
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would be and tha t  any promise wou ld not  be binding on  the cour t , which  

could impose any sen tence with in  the range of punishment . (L.F . 30).   

 The prosecutor  announced tha t , should the case go to t r ia l, the Sta t e 

would provide t est imony from law enforcement  officia ls, employees of the 

Division  of Family Services, t eacher s from the loca l school dist r ict , and 

J .M.I., who was less than  fou r teen  a t  the t ime of the inciden t . (L.F . 30).  

J .M.I. would test ify tha t  on  or  about  March  29, 2003, Appellan t  was living a t  

a  foster  care residence owned and opera t ed by Velva  Hawkins. (L.F . 30).  

J .M.I. would fu r ther  test ify tha t  Appellan t  took her  in to the back yard where 

he had a  ten t  set  up and had sexua l in tercourse with  her . (L.F . 30-31).  The 

prosecutor  a lso sta t ed tha t  members of the medica l community, including 

Ken Haley with  the Wayne County Regiona l Medica l Center , would t est ify 

tha t  the evidence from a  SAFE
2
 exam indica ted tha t  J .M.I. had sexua l 

in tercourse. (L.F . 31).  The cour t  found tha t  there was substan t ia l evidence 

aga inst  Appellan t  and tha t  t here was a  grea t  likelihood tha t  a  ju ry would 

convict  h im. (L.F . 31).   

 Appellan t  test ified tha t  he understood tha t  h is Alford  guilty plea  would 

have the same resu lt  as an  ordinary guilty plea  or  convict ion , even  though he 

was denying tha t  he commit t ed the offense. (L.F . 31).  Appellan t  test ified 

                                         

 
2
 Acronym for  sexua l assault  forensic evidence exam.   
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tha t  he was sa t isfied with  h is a t torney. (L.F . 31).  Appellan t ‟s counsel sta ted 

tha t  he had discussed a ll of Appellan t ‟s lega l r igh ts and defenses with  h im, as 

well as a ll of t he evidence. (L.F . 31-32).  The prosecutor  announced tha t  the 

Sta te‟s r ecommenda t ion  was for  a  suspended imposit ion  of sen tence, with  

Appellan t  placed on  supervised proba t ion  for  five years. (L.F . 32-33).  Both  

Appellan t  and h is counsel agreed tha t  was their  understanding. (L.F . 33).  

The cour t  found tha t  Appellan t ‟s Alford  plea  was made freely, voluntar ily, 

and in telligent ly, and tha t  there was a  factua l basis for  h is plea . (L.F . 33).  

The cour t  accepted Appellan t ‟s plea , suspended imposit ion  of sen tence, and 

placed Appellan t  on  supervised proba t ion  for  five years with  specia l 

condit ions. (L.F . 33-35).   

 On March  20, 2006, the cour t  revoked Appellan t ‟s proba t ion  and 

sentenced h im to twenty year s impr isonment . (L.F . 1, 5).  Appellan t  was 

delivered to the Depar tment  of Correct ions on  March  24, 2006. (L.F . 39, 55).  

Appellan t ‟s pro se motion  for  post -convict ion  relief pursuant  to 

Supreme Cour t  Rule 24.035 was file-st amped in  the Circu it  Cour t  of Iron  

County on  May 5, 2008, more than  two years a ft er  he was delivered to the 

Depar tment  of Correct ions.  (L.F . 39).  On May 19, 2008, the circu it  cour t  

appoin ted the Public Defender ‟s Office to represent  Appellan t . (L.F . 7).   

On J une 9, 2008, Appellan t ‟s counsel filed a  “Mot ion  Request ing 

Appoin tment  of Counsel Be Rescinded,” a lleging tha t  t he cir cu it  cour t  lacked 
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jur isdict ion  to appoin t  counsel due to the unt imely filing of Appellan t ‟s 

motion . (L.F . 7).  In  h is response to appoin ted counsel‟s mot ion  filed on  J u ly 

7, 2008, Appellan t  cla imed tha t  h is gir lfr iend hand-delivered h is or igina l pro 

se motion  on  August  24, 2006, bu t  tha t  t he circu it  cour t  lost  it , a s well as a  

subsequent  mot ion . (L.F . 7, 53-56).  On August  28, 2008, th e circu it  cour t  

overru led Appellan t ‟s counsel‟s mot ion , not ing tha t  the mot ion  requir ed the 

cour t  to presume facts not  in  evidence or  not  yet  proven . (L.F . 8).   

Over  a  year  la ter , on  September  23, 2009, the Sta te filed a  “Mot ion  to 

Dismiss for  Lack of J ur isdict ion .” (L.F . 9).  On November  17, 2009, the Sta te 

withdrew th is motion . (L.F . 10).  On December  31, 2009, Appellan t ‟s amended 

motion  was filed. (L.F . 10, 58-62).   

An evident ia ry hear ing was held on  March  8, 2010. (L.F . 11, Tr . 4 -21).  

At  the hear ing, Kimber ly Ha ley, a  nurse pract it ioner  a t  Wayne Medica l 

Center , t est ified tha t  she per formed a  SAFE exam on  J .M.I. on  Apr il 10, 

2003. (Tr . 6-8).  She fur ther  test ified th a t  dur ing the exam of J .M.I., she 

not iced a  notch  in  the hymen which  cou ld very likely have been  due to the 

effects of est rogen , and tha t  t here was not  any evidence tha t  it  was due to 

sexua l abuse. (Tr . 9-10).  She a lso test ified tha t  since J .M.I had been  

examined twelve days a fter  t he incident , it  was most  likely tha t  anyth ing 

would have hea led with in  24 to 48 hour s. (Tr . 10).  She noted tha t  there was 

a  possible hea led scar  in  J .M.I.‟s hymen , but  she could not  conclude tha t  it  
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was the resu lt  of abuse. (Tr . 11).  While she made no conclusion  whether  or  

not  J .M.I had sexua l in tercourse, (Tr . 12), she did determine from J .M.I.‟s 

history and her  in terview with  her  tha t  her  behavior  was consisten t  with  

sexua l abuse or  neglect . (Tr . 13, 16-17).   

After  the eviden t ia ry hear ing, the circu it  cour t  discussed with  the 

prosecutor  and Appellan t ‟s counsel whether  Appellan t ‟s pro se motion  was 

t imely filed. (Tr . 19-21).  Appellan t ‟s counsel sta t ed tha t  he had filed a  mot ion  

to rescind h is appoin tment  as counsel because Appellan t ‟s mot ion  had been  

filed out  of t ime. (Tr . 19).  The prosecutor  sta ted tha t  he had filed a  mot ion  to 

dismiss for  lack of ju r isdict ion  because the or igina l mot ion  had been  filed out  

of t ime but  tha t  he la ter  withdrew the mot ion . (Tr . 19-20).  The prosecutor  

sta ted tha t  he believed tha t  the issue of ju r isdict ion  cou ld be addressed a t  

any t ime, and tha t  he had expected to r a ise the issue of t imeliness a t  the 

conclusion  of the evident ia ry hear ing. (Tr . 20).  Appellan t ‟s counsel responded  

tha t  he had witnesses and evidence to present  tha t  would show tha t  

Appellan t ‟s mot ion  was t imely filed, bu t  tha t  he believed tha t  it  would be 

improper  for  the Sta te to ra ise tha t  issue once aga in . (Tr . 20 -21).  The cour t  

did not  th ink it  was a  mat ter  of ju r isdict ion , as it  was a  civil case, bu t  tha t  

the issue was whether  the mot ion  was t imely filed and should be hea rd. (Tr . 

21).  The cour t  took the mat t er  under  advisement . (Tr . 21).   
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On Apr il 8, 2010, the circu it  cour t  en tered findings of fact  and 

conclusions of law. (L.F . 64-65).  The cour t  found tha t  a  sufficien t  factua l 

basis for  Appellan t ‟s Alford  plea  of gu ilty had been  adduced, and tha t  the 

prosecutor ‟s sta tement  tha t  the SAFE exam indica ted tha t  t he vict im  had 

sexua l in tercourse was surplus and not  necessary to the ba lance of the 

sta tement  in  suppor t  of a  factua l basis for  the gu ilty plea . (L.F . 64).  The 

cour t  found tha t  there was an  adequate factua l basis for  the guilty plea , in  

tha t  the sta tements of the vict im a lone would be sufficien t  t o form a  basis for  

a  finding of gu ilt  for  sta tu tory rape in  the fir st  degree. (L.F . 65).  The mot ion  

cour t  over ru led Appellan t ‟s Rule 24.035  mot ion  but  did not  address the issue 

of whether  the pro se motion  had been  t imely filed or  whether  it s u n t imely 

filing was excusable. (L.F . 65).   

In  Appellan t ‟s appea l from tha t  judgment , the Cour t  of Appea ls, 

Southern  Dist r ict , held tha t  Appellan t  waived h is r igh t  to post -convict ion  

relief because he did not  t imely file h is pro se mot ion  with in  180 days a fter  he 

had been  delivered to the Depar tment  of Correct ions, and it  remanded the 

case to the circu it  cour t  with  direct ions to dismiss Appellan t ‟s pro se mot ion . 

On J une 28, 2011, th is Cour t  gran ted Appellan t ‟s applica t ion  for  t ransfer .  
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ARGUMENT 

I. 

Th e  c ircu it  cou rt h ad n o su bje c t -m atte r ju risdic tion  ove r 

Appe llan t’s  u n tim e ly  post -con viction  m otion , an d it  sh ou ld  h ave  

dism isse d th e  m otion  on  th at bas is .  Alte rn ative ly , th e  tim e  lim its  on  

th e  fi lin g  of post -con viction  m otion s  are  m an datory , an d th e  c i rcu it  

cou rt h ad n o au th ority  to  con s ide r th e  m otion  on  its  m e rits ,  bu t w as  

re qu ire d to  d ism iss  it . 

 In  h is fir st  poin t , Appellan t  a rgues tha t  a  cha llenge to the t imeliness of 

h is post -convict ion  mot ion  is a  non -jur isdict iona l, a ffirmat ive defense tha t  

was ra ised and then  expressly or  explicit ly waived by the Sta te.  Appellan t  

a rgues tha t  he shou ld be a fforded a  chance to est ablish  tha t  h is mot ion  was 

tendered in  a  t imely manner , which  he did not  do because of h is reliance on  

the Sta t e‟s withdrawal of it s mot ion  to dismiss.  

Appellan t ‟s a rgument  should be rejected, for  even  if the cir cu it  cour t  

had subject -ma t ter  ju r isdict ion  over  Appellan t ‟s un t imely mot ion , Appellan t ‟s  

fa ilu re to t imely file h is post -convict ion  mot ion  waived any r igh t  to proceed 

under  Ru le 24.035.  The circu it  cour t  could have, and should have, d ismissed 

the mot ion  on  it s own.  The circu it  cour t ‟s judgment  in  th is case shou ld be 
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vaca ted, and th is Cour t  should remand Appellan t ‟s case to the circu it  cour t  

with  inst ruct ions th a t  Appellan t ‟s  mot ion  be dismissed as unt imely filed. 

A. Th e  c ircu it  cou rt h ad n o su bje ct -m atte r ju risd iction  to  con s ide r 

Appe llan t’s  u n tim e ly -fi le d  post-con viction  m otion . 

The Missour i Const itu t ion  provides tha t  the “circu it  cour t s sha ll have 

or igina l ju r isdict ion  over  a ll cases and mat ters, civil and cr imina l.”  MO. 

CONST. a r t  V, § 14(a ).  In  J .C.W. ex rel. Webb v. Wyciskalla , 278 S.W.3d 249 

(Mo. banc 2009), th is Cour t  cau t ioned aga inst  confusing issues of subject -

mat ter  or  persona l ju r isdict ion , which  a r ise fr om the st a te and federa l 

const itu t ions, with  non -ju r isdict iona l issues tha t  rela t e to whether  “the issue 

or  par t ies a ffect ed by the cour t ‟s judgment  a re proper ly before it  for  

resolu t ion  a t  t ha t  t ime.” Id . a t  253-254.  This does not  mean , however , tha t  

circu it  cou r t s have jur isdict ion  over  every mat ter  brought  before them, as 

J .C.W. defines subject -mat ter  ju r isdict ion  as “the au thor ity of a  cour t  to 

render  judgment  in  a  par t icu la r  ca se.”  J .C.W., 275 S.W.3d a t  249.  This 

implies tha t  for  cer t a in  types of ca ses, t he circu it  cour t s may lack au thor ity to 

render  a  judgment .   

In  McCracken  v. Wal-Mart , 298 S.W.3d 473 (Mo. banc 2009), th is Cour t  

expressly recogn ized the long-standing pr inciple tha t  “[s]ubject -mat t er  

ju r isdict ion  cannot  be waived.”  McCracken , 298 S.W.3d a t  477.  This 
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sta tement  is suppor ted by a  cita t ion  to Gunn v. Director of R evenue, 876 

S.W.2d 42 (Mo. App. E .D. 1994), a  case tha t  provides a  usefu l ana logy to the 

jur isdict iona l issue present  in  th is case. 

In  Gunn , the cour t  of appea ls held tha t  t he circu it  cour t  lacked subject -

mat ter  ju r isdict ion  to consider  a  dr iver ‟s pet it ion  for  judicia l review of the 

director ‟s administ r a t ive revoca t ion  of dr iving pr ivileges tha t  was filed in  

circu it  cou r t  102 days a fter  t he dir ector ‟s not ice of revoca t ion  was mailed.  Id . 

a t  43.  The cour t  reached th is holding because the s ta tu te govern ing the filing 

of pet it ions for  judicia l review (§ 536.110, RSMo 1986) required such  pet it ions 

to be filed with in  30 days of the dir ector  mailing the not ice r evoca t ion .  Id .  

The cour t  considered the t imeliness of the pet it ion  as a  mat ter  invoking the 

circu it  cou r t ‟s au thor ity to consider  the case and held tha t  t he “[f]a ilure to 

t imely file such  a  pet it ion  depr ives the circu it  cour t  of subject  mat ter  

ju r isdict ion .”  Id .  The cour t  r eached th is h olding notwithst anding the fact  

tha t  the Sta te had confessed the pet it ion  for  judicia l review before the circu it  

cour t  (though it  did la ter  asser ted tha t  t he pet it ion  was unt imely) and the 

circu it  cou r t  gran ted the pet it ion  and set  aside the dir ector ‟s act ion  based on  

th is confession .  Id .  The cour t  of appea ls never theless r ever sed the circu it  

cour t ‟s judgment  and remanded the case with  direct ions tha t  the pet it ion  be 

dismissed for  lack of subject -mat ter  ju r isdict ion .  Id .   
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The pr inciple under  which  these cases were decided provides tha t  

“[w]hen  a  cour t  is engaged in  the exercise of a  specia l sta tu tory power —in  

th is case a  method of review tha t  designa tes the cour t  and the t ime with in  

which  the review should be sought —the cour t ‟s ju r isdict ion  is limited by the 

sta tu tory power .” Cullen , 804 S.W.2d a t  750.  S ee also R and les, 485 S.W.2d a t  

3 (“Although the cour t  may be a  cour t  of genera l ju r isdict ion , when it  is 

engaged in  the exercise of a  specia l sta tu tory power  it s ju r isdict ion  is limit ed 

by such  sta tu tory power .”).  This Cour t  has not  abandoned th is pr inciple of 

subject -mat ter  ju r isdict ion , and it s cita t ion  to Gunn  in  the McCracken  

opin ion  a t  least  impliedly suggests tha t  th is is st ill a  va lid r est r ict ion  on  a  

circu it  cour t ‟s au thor ity to hear  a  par t icu la r  case.  

Simila r  to it s considera t ion  of pet it ions for  judicia l review of 

administ ra t ive decisions, when a  circu it  cour t  considers a  mot ion  for  post -

convict ion  relief under  Rules 24.035 or  29.15, it  act s a s a  cour t  of genera l 

ju r isdict ion  engaging in  the exercise of a  specia l sta tu tory or  regula tory 

power .  The source of a  circu it  cour t ‟s power  to consider  and en ter  a  judgment  

in  a  proceeding colla tera lly a t tacking a  fina l cr imina l judgment  der ives solely 

from either  the post -convict ion  ru les or  § 547.360, RSMo 2000, which  

provides for  the same basic r elief found under  th is Cour t ‟s post -convict ion  

ru les, including a  requ irement  tha t  post -convict ion  mot ions be t imely and 

tha t  the fa ilure to t imely file such  a  mot ion  “sha ll const itu te a  complete 
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waiver  of the r igh t  t o proceed pursuant  to th is sect ion  and a  complete waiver  

of any cla im tha t  could be ra ised in  a  mot ion  filed pursuant  to th is sect ion .”  

S ee § 547.360.2, RSMo 2000.  Com pare Rule 24.035(b) (“Fa ilure to file a  

motion  with in  the t ime provided by th is Rule sha ll const itu t e a  complete 

waiver  of any r igh t  to proceed under  th is Rule and a  complet e waiver  of any 

cla im tha t  could be ra ised in  a  mot ion  filed pursuant  to th is Rule.”). 

Although  the post -convict ion  ru les sta te tha t  the “procedure to be 

followed for  mot ions filed pur suant  to th is Rule is governed by the ru les of 

civil procedure insofar  a s applicable,” Rules 24.035  (a ), th is does not  mean 

tha t  post -convict ion  proceedings a re “civil” cases as tha t  t erm is used in  

§ 14(a) of the Missour i Const itu t ion .  A compar ison  between  the under lying 

causes of act ion  a t  issue in  J .C.W. and McCracken  and the proceedings based 

upon pet it ions for  judicia l review and post -convict ion  mot ions demonst ra tes 

why the former  a re considered civil cases under  the const itu t ion  and the 

la t ter  a r e not .  In  J .C.W., the cause of act ion  a t  issue was a  mot ion  to modify 

the judgment  in  a  dissolu t ion  act ion , wh ile McCracken  involved a  simple tor t  

cla im.  Both  of these types of cases have long been  considered civil ca ses 

under  the common law and were r ecogn ized as such  wh en the Missour i 

Const itu t ion , which  included § 14(a ), was adopted in  1945.  But  pet it ions for  

judicia l r eview of administ ra t ive decisions and colla tera l a t t acks on  fina l 

judgment s in  cr imina l cases through post -convict ion  mot ions have no 
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common law roots.  S ee White v. S tate, 779 S.W.2d 571, 572 (Mo. banc 1989) 

(observing tha t  Rules 24.035 and 29.15 established a  new remedy, “unknown 

to pr ior  pract ice,” tha t  exist s “only with in  the limit s specified”). 

Thus, the sole au thor ity for  a  circu it  cou r t  to consider  a  mot ion  for  post -

convict ion  relief stems from sta tu t e or  th is Cour t ‟s post -convict ion  ru les. 

Without  tha t  au thor ity, the circu it  cour t s have no power , i.e., subject -mat ter  

ju r isdict ion , to consider  these causes of act ion , since these types of cases were 

not  considered “civil” cases when the Missour i Const itu t ion  was adopted.  

Fur ther , the t ime limit s provided for  the filing of post -convict ion  

act ions conta ined in  Rule 24.035 st r ict ly limit  the circu it  cou r t ‟s subject -

mat ter  ju r isdict ion  to consider  these mot ions.  If a  post -convict ion  mot ion  is 

un t imely, the circu it  cour t  has no subject -mat ter  ju r isdict ion  to consider  it .  

The t ime limit s conta ined in  these ru les were adopted to avoid delay in  the 

processing of post -convict ion  cla ims and to avoid the lit iga t ion  of sta le cla ims 

tha t  were rampant  under  Ru le 27.26 (the predecessor  to Rules 29.15 and 

24.035), which  conta ined no t ime limit s on  post -convict ion  filings.  S ee Day v. 

S tate, 770 S.W.2d 692, 693 (Mo. banc 1989).  This Cour t  has held tha t  the 

“specia l purpose” of the post -convict ion  r ules is “to ach ieve fina lity in  cr imina l 

proceedings” and tha t  “except ions” to the t ime limit s conta ined in  those ru les 

“should be disfavored.”  S tate v. Owsley, 959 S.W.2d 789, 798 (Mo. banc 1997).  

In  White v. S tate, 939 S.W.2d 887 (Mo. banc 1997), th is Cour t  noted tha t  
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because post -convict ion  mot ions a re colla tera l a t tacks on  the fina l judgment  

of a  cour t , the abilit y of cour t s to consider  such  cla ims “must  be ba lanced 

aga inst  the policy of br inging fina lity to the cr imina l process.”  Id . a t  893.  

Although  post -convict ion cla ims filed under  the ru les will be honored, “tha t  

policy must  be ba lanced aga inst  t he policy of br inging fina lity to the cr imina l 

process.”  Id .  S ee also S m ith  v. S tate, 798 S.W.2d 152, 153-54 (Mo. banc 

1990) (not ing tha t  t he post -convict ion  ru les “make no a llowance for  excuse” 

for  un t imely filings and “conta in[] no au thor ity for  extension  of the t ime 

limit s expressly sta t ed”). 

Consequent ly, the t imeliness of a  post -convict ion  mot ion , much like the 

t imeliness of a  pet it ion  for  judicia l r eview, is inseparable from a  circu it  

cour t ‟s subject -mat t er  ju r isdict ion  to consider  the case.  When a  circu it  cour t  

considers a  mot ion  for  post -convict ion  relief, it  is engaged in  the exer cise of a  

specia l sta tu tory or  regula tory power  tha t  provides for  r eview only with in  

specified t ime limit s.  The cir cu it  cour t ‟s ju r isdict ion  is t hus limited by those 

t ime const ra in t s, which  means tha t  a  circu it  cour t  has no subject -mat ter  

ju r isdict ion  to consider  an  unt imely post -convict ion  mot ion .  And as noted by 

th is Cour t  in  McCracken , subject -mat ter  ju r isdict ion  cannot  be waived or  

confer red by the par t ies.  Thus, the effect  of the Sta te filing a  mot ion  to 

dismiss for  lack of ju r isdict ion  and la ter  withdrawing the mot ion  (a lthough 

without  conceding the issue of t imeliness) does not  act  as a  waiver  or  confer  
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subject -mat ter  ju r isdict ion  on  the circu it  cour t .  The cour t  of appea ls thus 

acted with in  the law when it  vaca ted the mot ion  cour t ‟s judgment  and 

directed tha t  Appellan t ‟s mot ion  for  post -convict ion  relief be dismissed. 

B.  Appe llan t w aive d h is  righ t to  re lie f u n de r Ru le  24.035  by  fa ilin g  to  

fi le  a  t im e ly  m otion .  

Under  Supreme Cour t  Rule 24.035 (b), a  post -convict ion  mot ion  tha t  

rela tes to a  cr imina l case where there was no appea l t aken  must  be filed 

with in  180 days of the da te the movant  was delivered to the custody of the 

Depar tment  of Correct ions.  Therefore, Appellan t ‟s pro se motion  filed under  

Rule 24.035 was required to have been  filed no la ter  than  September  20, 

2006.  

 “Failure to file a  mot ion  with in  the t ime provided by th is Rule 24.035 

sha ll const itu t e a  complete waiver  of any r igh t  to proceed under  th is Rule 

24.035.” Supreme Cour t  Rule 24.035 (b).  “The t ime limita t ions of Ru les 

24.035 and 29.15 a re va lid and mandatory.” Day v. S tate, 770 S.W.2d 692, 

695 (Mo. banc 1989).  S ee also S tate v. S im m ons, 955 S.W.2d 752, 771 (Mo. 

banc 1997); S tate v. S torey, 901 S.W.2d 886, 900 (Mo. banc 1995).  These 

limita t ions “serve the legit imate end of avoiding delay in  the processing of 

pr isoner  cla ims and prevent [ing] the lit iga t ion  of sta le cla ims.” Day, 770 

S.W.2d a t  695.   
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In  ra re cir cumstances, the cour t s have held tha t  the unt imely filing of a  

pro se mot ion  does not  preclude review where a  post -convict ion  movant  

completes a  pro se mot ion  which  is then  not  t imely filed due to the act ive 

in ter ference of some th ird pa r ty.  S ee McFadden  v. S tate, 256 S.W.3d 103, 

108 (Mo. banc 2008); N icholson  v. S tate, 151 S.W.3d 369, 370 (Mo. banc 

2004); Howard  v. S tate, 289 S.W.3d 651, 653 (Mo. App. E .D. 2009); S pells v. 

S tate, 213 S.W.3d 700, 701 (Mo. App. W.D. 2007).  Bu t  these cases do not  

stand for  the gener ic pr inciple tha t  an  unt imely filing may be excused any 

t ime the post -convict ion  movant  can  demonst ra t e good cause.  Ra ther , they 

stand for  the more nar row pr inciple tha t  a  mova nt  is en t it led to relief under  

the concept  of abandonment  when he demonst ra tes “act ive in ter ference” of a  

th ird par ty which  prevented h is t imely filing. McFadden , 256 S.W.3d a t  109. 

As noted above, Appellan t ‟s mot ion  was not  filed unt il May 5, 2008, and 

was thus unt imely.  Both  Appellan t ‟s appoin ted counsel and the prosecutor  

apparent ly filed mot ions a lleging a s much, with  counsel‟s mot ion  being 

over ru led, (L.F . 8), and the Sta te‟s mot ion  being withdrawn  for  reasons not  

reflected in  the record. (L.F . 10).  Although Appellan t  a lleged in  h is pro se 

motion  tha t  h is gir lfr iend hand-delivered h is or igina l pro se motion  on  August  

24, 2006, bu t  tha t  t he cour t  lost  it , a s well as a  subsequent  mot ion , (L.F . 53 -

55), there is no record of such  evidence being presented or  any finding of fact  

tha t  Appellan t ‟s mot ion  had been  either  t imely filed or  tha t  it s un t imely 
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filing was excusable. This fa ilure to make any findings does not  a llow for  

meaningfu l review by th is Cour t .  The movant  has the burden  of 

demonst r a t ing the t im ely filing of a  pro se motion . S hields v. S tate, 87 S.W.3d 

355, 357 (Mo. App. E .D. 2002).   

This Cour t  has rout inely held tha t  the t ime limit a t ions set  for th  in  the 

post -convict ion  ru les a re const itu t iona lly va lid, enforceable, and mandatory. 

S ee S tate v. S chafer, 969 S.W.2d 719, 738, 741 (Mo. banc 1998) (observing 

tha t  “the t ime limit s of [Rule 24.035] a re const itu t iona lly firm and a re 

mandatory,” and tha t  “any cla im not  ra ised in  a  t imely Rule 24.035  mot ion  is 

a  complete wa iver  of tha t  cla im”); S tate v. Brooks , 960 S.W.2d 479, 499 (Mo. 

banc 1997) (not ing tha t  Rule 29.15 “is subject  to requir ements of t imely 

filing” and tha t  “Rule 29.15 pleadings tha t  a re filed out side of the va lid and 

mandatory t ime limit s will not  be reviewed”); Day v. S tate, 770 S.W.2d a t  692 

(“The t ime limita t ions conta ined in  Rules 24.035 and 29.15 a re va lid and 

mandatory.”).  The ava ilability of relief under  the post -convict ion  ru les is 

const ra ined by these t ime limit s. White v. S tate, 779 a t  572 (Mo. banc 1989) 

(observing tha t  Rules 24.035 and 29.15 established a  new remedy, “unknown 

to pr ior  pract ice,” tha t  exist s “only with in  the limit s specified”).  “When a  

motion  is filed outside the t ime limit s, t he mot ion  cour t  is compelled to 

dismiss it .” Gehrke, 280 S.W.3d a t  57. 
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In  Moore v. S tate, 328 S.W.3d 700, 703 n .2 (Mo. banc 2010), th is Cour t  

noted tha t  a  mot ion cour t  proper ly dismissed the movant ‟s un t imely mot ion  

because, under  Rule 29.15(b), “the cour t  had no „au thor ity‟ to hear  the case.”  

Notwithstanding Webb’s cla r ifica t ion  of the term “jur isdict ion ,” cour t s a re not  

prevented from dismissing unt imely filed post -convict ion  mot ions.  This 

Cour t  held tha t  whether  or  not  a  mot ion  cour t  has “jur isdict ion” to en ter ta in  

an  unt imely filed post -convict ion  mot ion , it  lacks the “author ity” to do so. Id .  

In  cases where the mot ion  cour t  fa ils to r ecognize it s lack of au thor ity 

and addresses the mer it s of an  un t imely post -convict ion  mot ion , it  fa lls t o the 

appella t e cour t s to enforce the mandatory t ime limita t ions of the post -

convict ion  ru les. The Missour i Const itu t ion  vest s th is Cour t  with  the 

au thor ity to “establish  ru les r ela t ing to pract ice, procedure and pleading for  

a ll cour t s . . . which  sha ll have the force and effect  of law.” MO. CONST. a r t . V, 

§ 5; S tate v. R eese, 920 S.W.2d 94, 95 (Mo. banc 1996). Included in  th is 

Cour t ‟s ru le-making power  is the au thor ity to promulga te ru les set t ing for th  

“reasonable procedures govern ing post -convict ion  relief.”  Day, 770 S.W.2d a t  

695.  “When proper ly adopted, the ru les of the cour t  a re binding on  cour t s, 

lit igants, and counsel, and it  is the cour t ‟s du ty to enforce them.” S itelines, 

LLC v. Pentstar Corp., 213 S.W.3d 703, 707 (Mo. App. E .D. 2007); see also 

S tate ex rel. S tate Highway Com m ’n v. S hain , 62 S.W.2d 711 (Mo. banc 1933) 
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(“It  is our  du ty to en force the ru les made to fur ther  the purpose and efficien t  

dispa tch  of business.”). 

Acknowledging it s obliga t ion  to en force th is Cour t ‟s ru les, t he Eastern  

Dist r ict  Cour t  of Appea ls held in  S wofford  v. S tate tha t  it  should order  a  post -

convict ion  mot ion  dismissed for  un t imeliness, even  though the issue was not  

ra ised or  addressed in  the mot ion  cour t  below. 323 S.W.3d 60, 63-64 (Mo. 

App. E .D. 2010) (applica t ion  for  t ransfer  denied Nov. 16, 2010). In  so holding, 

the Eastern  Dist r ict  recognized th is Cour t ‟s longstanding pr inciple tha t  

par t ies cannot  waive compliance with  cour t  ru les: 

If counsel by expressed agreement , or  even  a  tacit  agreement , can  

obvia te our  ru les, the efficacy thereof would be dest royed. It  is not  

with in  the power  of counsel by agreement , either  expressed or  implied, 

to obvia te the provisions of the ru les of th is cour t . Those ru les were 

established with  the purpose of facilit a t ing the business of the cour t , 

and to permit  counsel to obvia te the effect  thereof by either  a  tacit  or  

expressed agreemen t  would leave the cour t  power less.  

S wofford , 323 S.W.3d a t  63 (quot ing Hays v. Foos, 122 S.W. 1038 (Mo. 1909)). 

The Cour t  reasoned tha t  “by fa iling to t imely comply with  the post -convict ion  

ru le, the movant  wa ived h is or  her  r igh t  to proceed as set  ou t  in  the ru le; 

because of the waiver , the mot ion  cour t  improvident ly en ter ta ined the mer it s 

of the mot ion  when it  should have been  dismissed; and therefore, the 
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appella t e cour t  was required to vaca te and remand the mot ion  for  dismissa l.” 

S wofford , 323 S.W.3d a t  64.  Since S wofford  was decided, the Eastern  and 

Southern  Dist r ict  Cour ts of Appea ls have consisten t ly ordered the dismissa l 

of un t imely-filed post -convict ion  mot ions even  in  cases where the Sta te did 

not  ra ise the issue in  the mot ion  cour t . S ee e.g. Mackley v. S tate, 331 S.W.3d 

733 (Mo. App. E .D. 2011); Lopez-McCurdy v. S tate, No. SD30586 (Mo. App. 

S.D. March  28, 2011) (t ransfer red to th is Cour t  on  May 31, 2011), and the 

present  case.  

These decisions a re consisten t  with  the pla in  language of Rule 24.035  

and th is Cour t ‟s express recognit ion  tha t  if a  post -convict ion  movant  fa ils t o 

file a  post -convict ion  motion  with in  the applicable t ime limit , “there is a  

complete waiver  of the r igh t  t o seek [Rule 29.15] relief and a  complete waiver  

of a ll cla ims tha t  could be ra ised in  the post -convict ion  mot ion.” Moore, 328 

S.W.3d a t  702.  In  shor t , because Appellan t  fa iled to t imely file h is post -

convict ion  mot ion , he had no right to proceed  under  the ru le. The Sta te was 

not  required to do anyth ing fur ther ; the mot ion  cour t  was obliga ted to sua 

sponte dismiss Appellan t ‟s mot ion  as un t imely filed.  Indeed, the mot ion  cour t  

had no “author ity” to do anyth ing else. S ee Moore, 328 S.W.3d a t  703 n .2.  

Because it  fa iled to dismiss the mot ion  and inst ead addressed Appellan t ‟s  

cla im on  the mer it s, it  fa lls t o th is Cour t  to enforce the st r ict  t ime limita t ions 

for  filing under  Rule 24.035, vaca te the mot ion  cour t ‟s judgment , and remand 
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with  inst ruct ions to the mot ion  cour t  to dismiss Defendant ‟s post -convict ion  

mot ion  a s unt imely filed.   

C. Th e  p le adin g re qu ire m e n ts  se t forth  in  Ru le s  55.08  an d 55.27(a) do  

n ot apply  to  Ru le  24.035. 

Although  Appellan t  concedes tha t  t he Sta te was not  required to file a  

responsive pleading to Appellan t ‟s Rule 24.035  mot ion , he never theless 

a rgues tha t  the Sta t e must  r a ise the issue of an  unt imely post -convict ion  

mot ion  a t  the evident ia ry hear ing or  waive any cla im of un t imeliness. (App. 

Br . 17).  Moreover , Appellan t  asser t s tha t  because the Sta te did file a  mot ion  

to dismiss Appellan t ‟s mot ion  but  subsequent ly withdrew it , it  explicit ly or  

expressly waived any cla im tha t  Appellan t ‟s mot ion  was unt imely. (App. Br . 

12, 18-19).  

Appellan t ‟s a rgument  (App. Br . 15-16) r elies on  the Western  Dist r ict  

Cour t  of Appea ls‟ opin ion  in  S nyder v. S tate, 334 S.W.3d 735 (Mo. App. W.D. 

2011), in  which  the cour t  held tha t  “the Sta te waived it s r igh t  to cha llenge 

[the defendant ‟s] post -convict ion  mot ion  based upon the t ime limita t ion  

conta ined in  Rule 24.035(b) by fa iling to ra ise the issue in  the mot ion  cour t .” 

Id . a t  739-40; see also Gerlt v. S tate, No. WD72225 (Mo. App. W.D. Apr il 12, 

2011) (applying S nyder in  holding tha t  t he Sta te waived any object ion  to the 
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post -convict ion  mot ion‟s unt imeliness by fa iling to ra ise the issue in  t he fir st  

instance). 

S nyder and Gerlt , in sofar  as they hold tha t  a  movant ‟s fa ilu re to t imely 

file h is post -convict ion  mot ion  is excused unless the Sta te r a ises the issue in  

a  responsive pleading before the mot ion  cour t , were wrongly decided and 

should be over ru led.  The holdings of these cases rely on  a  fau lty premise , 

embraced by Appellan t  (App. Br . 14-18), tha t  the pleading r equirements set  

for th  in  Rules 55.08 and 55.27(a) apply to Rules 24.035 and 29.15.  The ru les 

of civil procedure govern  the procedure to be followed in  ra ising post -

convict ion  cla ims on ly “insofar  as applicable.” Rule 24.035 (a ). “If a  ru le of civil 

procedure conflict s with  these post -convict ion  ru les, the civil ru le should not  

be applied.” Hoskins v. S tate, 329 S.W.3d 695, 699 (Mo. banc 2010). As 

expla ined below, applying the pleading requirements of Rules 55.08 and 

55.27 to the post -convict ion  ru les conflict s with  the mot ion -based procedura l 

framework of Rules 24.035 and 29.15 and would significant ly undermine the 

purpose and efficacy of the post -convict ion  ru les.  
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1.  Th e  re spon sive -ple adin g re qu ire m e n ts  of Ru le s  55.08  an d 55.27(a ) 

are  in con s is te n t w ith  th e  proce du re s  ou tlin e d in  th e  post -con viction  

ru le s . 

In  S nyder, the Western  Dist r ict  rea soned tha t , in  typica l civil act ions, 

a ffirmat ive defenses must  be asser ted in  a  responsive pleading or  else the 

defenses a re waived and cannot  be ra ised for  the fir st  t ime on  appea l. S ee 

S nyder, 334 S.W.3d a t  738-40 (cit ing Ru les 55.08 and 55.27(a)). Relying on  

these ru les of civil procedure, the Cour t  held tha t , in  post -convict ion  cases, 

the Sta t e waives any compla in t  about  the movant ‟s fa ilure to t imely file h is 

post -convict ion  mot ion  unless it  ra ises the issue in  a  responsive pleading. Id .  

This ana lysis, however , over looks the difference between the pleadings 

in  civil act ions governed by Rules 55.08 and 55.27(a) and the pleadings 

involved in  post -convict ion  act ions. The “pleadings” a t  issue in  Rules 55.08 

and 55.27(a) a re pet it ions and answers. S ee Rule 55.01, 55.08, 55.27(a).  The 

post -convict ion  ru les, on  the other  hand, do not  r equire the movant  to file a  

pet it ion .  Instead, a  person  seeking post -convict ion  relief must  file a  m otion  to 

vaca te, set  aside, or  cor rect  the judgment  or  sen tence. Rule 24.035(b).  

“Mot ions,” as defined with in  Rule 55, a r e dist inct  from “pleadings.” S ee Rule 

55.26(a).  And noth ing in  Rule 55 r equir es tha t  a  par ty file a  response to a  

mot ion .  Rules 55.08 and 55.27(a)—the ru les relied upon by the Western  
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Dist r ict  in  S nyder—require tha t  pa r t ies asser t  their  defenses to cla ims ra ised 

in  a  preceding “pleading,” but  neither  ru le says anyth ing about  preserving 

defenses to cla ims r a ised by mot ion . Ru les 55.08; 55.27(a).  

Missour i cour t s have repea tedly recognized tha t  no responsive pleading 

is requir ed in  post -convict ion  cases. S ee e.g. T hom as v. S tate, 808 S.W.2d 364, 

369 (Mo. banc 1991) (Rendlen , J ., dissen t ing) (observing tha t  Rule 24.035  

“does not  require a  formal answer  to the pleading” and tha t  “the response is 

not  mandatory”); DeBold  v. S tate, 772 S.W.2d 29, 30 (Mo. App. E .D. 1989) 

(“In  a  Ru le 29.15 proceeding, the Sta te is not  required to file an  „answer .‟”); 

Clark  v. S tate, 578 S.W.2d 60, 62 (Mo. App. St .L. Dist . 1978) (not ing tha t  a  

mot ion  under  Rule 27.26
3
 was “indeed a  mot ion  in  form” and required no 

responsive pleading); Bonner v. S tate, 535 S.W.2d 289, 291-92 (Mo. App. St .L. 

Dist . 1976) (not ing tha t  the in it ia l pleading required by the post -convict ion  

ru le is a  mot ion , not  a  pet it ion , an d no r esponsive pleading is required); Dean 

v. S tate, 535 S.W.2d 301, 302 (Mo. App. St .L. Dist . 1976) (“A responsive 

pleading is not  requ ired by Rule 27.26 nor  by Rule  55.01 nor  by any ru le of 

Civil or  Cr imina l procedure.”).  The Western  Dist r ict ‟s assumpt ion  in  S nyder 

                                         

 
3
 Rule 27.26, t he predecessor  to Rules 24.035 and 29.15, was governed by the 

ru les of civil procedure “insofar  as applicable,” just  like the modern  post -

convict ion  ru les. S ee Rule 27.26(a) (1987); T hom as, 808 S.W.2d a t  366. 
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tha t  Rules 55.08 and 55.27(a) require the Sta te to file a  responsive pleading 

to post -convict ion  mot ions in  order  to preserve defenses is t hus cont r a ry to 

longstanding au thor ity.
4
 

The language of Rules 24.035 and 29.15 a lso suppor t  the conclusion  

tha t  the Sta te need not  file a  responsive pleading to a  post -convict ion  mot ion , 

and thus cannot  waive an  object ion  to the mot ion ‟s unt imeliness by fa iling to 

asser t  it  in  an  answer .  The Rules descr ibe in  deta il t he requirement s for  the 

in it ia l post -convict ion  mot ion , bu t  do not  contempla te tha t  the prosecu tor  

must  file a  response to tha t  mot ion . S ee Rule 24.035(b)-(d).  The only response 

ment ioned by the Rules comes a ft er  the amended mot ion  is filed.  The Rules 

require tha t  “[a ]ny r esponse to the mot ion  by the prosecutor  sha ll be filed 

with in  th ir ty days a fter  the da te an  amended mot ion  is requ ired to be filed.” 

Rule 24.035(g).  The use of the word “any” implies tha t  the r esponse is 

opt iona l. This is sta rkly differen t  from the mandatory language of Ru le 55, 

which  st a tes tha t  there “sha ll be” an  answer  (Rule 55.01), a  par ty “sha ll set  

for th  a ll applicable a ffirmat ive defenses” in  pleading to a  preceding pleading 

(Rule 55.08), and “[e]very defense, in  law or  in  fact , to a  cla im in  any pleading 

                                         

 
4
 In  h is concurr ing opin ion , J udge Scot t  relied on  many of these cases in  

discussing the flawed ana lysis in  S nyder. S ee Hill, No. SD30530, slip op. a t  2 

(Scot t , J ., concurr ing). 
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. . . sha ll be a sser ted in  the responsive pleading thereto” (Rule 55.27(a)).  

Reading the st r ict  r esponsive-pleading requirements of Rules 55.08 and 

55.27(a) in to the post -convict ion  ru les would conflict  with  the opt iona l na ture 

of the responsive pleading an t icipa ted by Rules 24.035(g) and 29.15(g).  

Moreover , the reach  of the Western  Dist r ict ‟s ana lysis in  S nyder is not , 

by it s t erms or  logic, necessar ily limited to the waiver  of the post -convict ion  

ru les‟ t ime limita t ions.  If the Sta t e must  file a  r esponsive pleading and 

expressly asser t  tha t  a  post -convict ion  mot ion  is un t imely, or  else waive any 

compla in t  about  tha t  defect , why not  require the Sta te to include in  it s 

responsive pleading a  specific denia l of each  and every factua l a llega t ion  in  

the post -convict ion  mot ion , or  else be subject  to a  defau lt  judgment?  Rule 

55.09 st a tes tha t  “[s]pecific avermen ts in  a  pleading to which  a  responsive 

pleading is required . . . a re admit ted when not  denied in  the responsive 

pleadings.”  By applying Rules 55.08 and 55.27(a) to post -convict ion  

proceedings, the cour t  in  S nyder implicit ly held tha t  a  responsive pleading is 

required in  such  cases. S ee S nyder, 334 S.W.3d a t  739; Rule 55.027(a).  If th is 

is so, under  Rule 55.09 the Sta te would “admit” any factua l a llega t ion  made 

in  the post -convict ion  mot ion  unless it  files a  responsive pleading denying 

those a llega t ions. 

Applying Rule 55.09 to the post -convict ion  ru les in  th is manner  would 

conflict  with  the pla in  language of Rule 24.035(h), which  em powers the 
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mot ion  cour t  to determine, based on  it s own review of the mot ion , files, and 

records of the case, whether  th e movant  is en t it led to r elief.  Noth ing in  the 

ru le requ ires the Sta te to do anyth ing to contest  the a llega t ions  in  the post -

convict ion  mot ion .  But  the holding in  S nyder opens the door  to other  

poten t ia l waivers and admissions by the Sta te if a  proper  r esponsive pleading 

is not  filed. 

F ina lly, S nyder‟s holding tha t  the t ime limita t ions of the post -

convict ion  ru les may be unila tera lly wa ived by the prosecutor  is inconsisten t  

with  th is Cour t ‟s pronouncements on  the mot ion  cour t ‟s du ty to dismiss 

unt imely filed post -convict ion  mot ions.  As noted above, th is Cour t  has held 

tha t  a  mot ion  cour t  has “no au thor ity” to en ter ta in  an  unt imely filed post -

convict ion  mot ion , and tha t  when a  post -convict ion  mot ion  is filed ou t  of t ime, 

the mot ion  cour t  is “compelled to dismiss it .” Moore, 328 S.W.3d a t  703 n .2; 

Gehrke, 280 S.W.3d a t  57. If the Western  Dist r ict ‟s ana lysis in  S nyder is 

cor rect , mot ion  cour t s will be unable to dismiss unt imely filed post -convict ion  

mot ions unless the prosecutor  fir st  files a  responsive pleading ra ising the 

issue as an  a ffirmat ive defense.  

As the Western  Dist r ict  poin ted out  in  S nyder, th is Cour t  observed in  

McCracken  tha t  procedura l mat ter s required by sta tu t e or  ru le or  a ffirmat ive 

defenses such  a s those listed in  Rule 55.08 “genera lly may be waived if not  

ra ised t imely.” But  the t ime limita t ions expressed in  Ru les 24.035 (b) and 
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29.15(b) a re more than  mere procedura l mat ters. Compliance with  the t ime 

limita t ion  is a  necessary precondit ion  of the defendant ‟s r igh t  to proceed 

under  the ru le, a nd the defendant ‟s fa ilure to comply divest s the mot ion  cour t  

of any au thor ity to hear  the case. Rules 24.035(b), 29.15(b); Moore, 328 

S.W.3d a t  703 n .2. The prosecutor  cannot  supersede the ru le and bestow upon 

the cour t  the au thor ity to h ear  the unt imely mot ion  by simply not  object ing. 

To give the prosecutor  such  an  ability would, as the Eastern  Dist r ict  observed 

in  S wofford , “leave the cour t  power less” to enforce it s own ru les. 323 S.W.3d 

a t  63 (quot ing Hays, 122 S.W. a t  1038).  The mot ion  cour t  must  dismiss 

unt imely filed post -convict ion  mot ions, whether  the prosecu tor  object s on  tha t  

ground or  not .  The issue cannot  be waived.
5
 

                                         

 
5
 S ee also Pettry v. S tate, No. ED95664 (Mo. App. E .D. J u ly 19, 2011), where 

the Eastern  Dist r ict  rejected the Western  Dist r ict ‟s reasoning in  S nyder and 

Gerlt  and held tha t  in  those cases, the cour t  fa iled to acknowledge tha t  a  

par ty seeks relief under  Rule 24.035 by filing a  mot ion , and tha t  a  mot ion  is 

not  a  pet it ion  to which  an  answer  is required under  Rule 55.01; nor  is a  

response necessary, and if no responsive pleading is required, the Sta te‟s 

fa ilure to file a  responsive pleading cannot  const itu te a  waiver  of it s r igh t  t o 

cla im tha t  the movant  waived h is r igh t  t o pursue post -convict ion  relief. 

Pettry, slip op. a t  8.   
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Any compla in t  tha t  the post -convict ion  movant  would have no not ice of 

an  un t imely filing if a  responsive pleading a lleging unt imeliness were not  

required is answered by the fact  tha t  it  is the post -convict ion  movan t ‟s 

responsibility to plead facts showing the t imely filing of the post -convict ion  

mot ion  in  the in it ia l pleading.  S ee J ones v. S tate, 2 S.W.3d 825, 826 (Mo. 

App. E .D. 1999).  Th is must  occur  well before any response by the prosecutor .  

2.  Excu s in g  a  pos t -con vic tion  m ovan t’s  fa ilu re  to  com ply  w ith  th e  

tim e  lim itation s  w ou ld  be  in con s is te n t w ith  th e  pu rpose  of th e  post -

con viction  ru le s . 

Permit t ing unt imely post -convict ion  cla ims to be heard on  the mer it s 

would not  on ly conflict  with  the procedura l framework set  for th  in  the post -

convict ion  ru les, it  would a lso undermine the pu rpose of those ru les. Rules 

24.035 and 29.15 a re in tended to a llow defendan ts to lit iga t e cla ims 

concern ing the va lidity of the t r ia l cour t ‟s ju r isdict ion  and the lega lity of the 

convict ion  or  sen tence of the defendant . S chleeper v. S tate, 982 S.W.2d 252, 

253 n .1 (Mo. banc 1998). Bu t  the ru les have an  addit iona l purpose—“to avoid 

delay in  the processing of pr isoners‟ cla ims and prevent  the lit iga t ion  of st a le 

cla ims.” Id . (cit a t ions omit ted). 

Allowing unt imely filed post -convict ion  mot ions to proceed on  the 

mer it s, even  with  the agreement  of the par t ies, would undercu t  the st r ict  
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t ime limita t ions tha t  dist inguish  Rules 24.035 and 29.15 from former  Rule 

27.26, which  a llowed for  much longer  delays. S ee T hom as, 808 S.W.2d 366-

367. In  T hom as, th is Cour t  considered whether  Rule 51.05, which  au thor izes 

par t ies in  civil su it s to request  a  change of judge, applied to post -convict ion  

proceedings under  Rules 24.035 and 29.15. Id .  The Cour t  r ecognized tha t  the 

change-of-judge ru le had previously been  held to apply in  Rule 27.26 

proceedings. Id . a t  366.  But  the Cour t  held tha t  “the new t ime limit a t ions” in  

Rules 24.035 and 29.15 requ ired a  differen t  ana lysis. Id .  The Cour t  observed 

tha t  under  Rule 27.26 “the long delays in  filing post -convict ion  mot ions” 

limited the ava ilability of the sen tencing judge and diminished the judge‟s 

familia r ity with  the case. Id .  The t ime limit s of Rules 24.035 and 29.15 made 

it  more likely tha t  t he sen tencing judge would be ava ilable and would have a  

fresh  recollect ion  of the issues in  the case. Id .  Moreover , the Cour t  noted tha t  

a llowing for  a  change of judge would necessar ily slow the proceedings, 

“build[ing] in  the very delay Rules 24.035 and 29.15 a re designed to 

elimina te.” Id . a t  367. 

These same concern s exist  here.  If a  defendant ‟s fa ilure to comply with  

the t ime limit a t ions of the post -convict ion  ru les may be excused by the Sta te‟s 

fa ilure to object  in  a  responsive pleading or  subsequent  withdrawal of a  

mot ion  to dismiss, some cases tha t  would otherwise have been  dismissed will 

invar iably slip in  a ft er  the mandatory deadline.  The mot ion  cour t s will be 
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forced to grapple with  sta le cla ims, in  some cases where the sen tencing judge 

is no longer  ava ilable or  h as no recollect ion  of the case.  The post -convict ion  

ru les would, in  essence, return  post -convict ion  proceedings to the Ru le 27.26 

regime, with  the deadline for  cla ims limited on ly by the preferences of the 

prosecutor . This cannot  be what  th is Cour t  envisioned in  enact ing the r igid, 

mandatory t ime limit s of Rules 24.035 and 29.15. 

In  addit ion , enforcing the t ime limita t ions on  post -convict ion  cla ims 

only in  cases where the prosecutor  r a ises the issue in  a  responsive pleading 

or  where it  is r a ised but  la ter  withdrawn would weaken  the clear  procedura l 

bar  tha t  prevents defendants from bypassing the post -convict ion  ru les and 

advancing their  sta le cla ims in  a  habeas corpus proceeding. “Rule 29.15  and 

Rule 24.035 a re designed to provide a  single, un ita ry, post -convict ion  remedy, 

to be used in  place of other  remedies, including the wr it  of habeas corpus.”  

S tate ex rel. Laughlin  v. Bowersox , 318 S.W.3d a t  701 (in terna l cita t ions 

omit ted). With  limit ed except ion , a  defendant  may not  obta in  relief in  a  st a te 

habeas proceeding on  cla ims tha t  could have been , bu t  were not , t imely 

presented in  a  post -convict ion  mot ion . S ee S tate ex rel. S im m ons v. White, 866 

S.W.2d 443, 445-46 (Mo. banc 1993). Likewise, the fa ilure to t imely presen t  

post -convict ion  cla ims to the appropr ia te sta te cour t  is considered a  

procedura l default  t ha t  will typica lly ba r  the defendant  from ra ising the 

cla im on  federa l habeas. S ee e.g. Arm strong v. Kem na , 590 F .3d 592, 606 (8
th
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Cir . 2010). Bu t  a  cla im is considered procedura lly defau lted “only if t he sta te 

procedura l ru le is firmly est ablish ed, regular ly followed, and readily 

ascer ta inable.” White v. Bowersox, 206 F .3d 776, 780 (8
th

 Cir . 2000); see also 

Kilgore v. S tate, 791 S.W.2d 393, 396 (Mo. banc 1990) (suggest ing tha t  a  

defendan t  migh t  be able to avoid a  procedura l ba r  in  a  sta te habeas act ion  if 

he could show tha t  h is fa ilure to t imely file h is post -convict ion  cla im was 

a t t r ibu table to an  ambiguity in  the ru le). 

Transforming the st r ict  t ime limit s for  filing post -convict ion  mot ions 

in to an  a ffirma t ive defense to be r a ised a t  the opt ion  of the prosecutor  

elimina tes the “firmly established, regular ly followed,  and r eadily 

ascer ta inable” na tu re of the cur ren t  ru le.  A movant  will not  be able to 

predict  in  advance whether  h is un t imely post -convict ion  cla im will be 

summar ily dismissed. Such  a  ru le would inevitably be inconsisten t ly applied. 

Some movants would be able to proceed with  unt imely-filed mot ions, while 

others would not . This sor t  of inconsist en t  applica t ion  might  encourage the 

federa l habeas cour t s to review the cla ims of the unlucky pet it ioner s whose 

cla ims were dismissed as un t imely, reasoning tha t  other  simila r ly-situa ted 

defendan ts had the mer it s of their  cla ims heard.   

Moreover , if the t ime limit s of Rules 24.035 and 29.15 stand for  noth ing 

more than  a ffirmat ive defenses to be ra ised or  waived a t  the prosecutor ‟s 

pleasure, the enfor ceability of severa l other  specia l provisions of the post -
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convict ion  ru les wou ld need to be r e-examined.  For  example, th is Cour t  has 

previously held tha t  Rule 67.01, permit t ing a  pet it ioner  to r efile a  civil act ion  

a fter  a  dismissa l without  prejudice, does not  apply to post -convict ion  

proceedings because it  conflict s with  Rule 29.15(l)‟s
6
 prohibit ion  aga inst  

successive mot ions. S tate v. McMillin , 783 S.W.2d 82, 90 (Mo. banc 1990) 

(abroga ted on  other  grounds by Morgan v. Illinois, 504 U.S. 719 (1992)).  

Likewise, in  R ohwer v. S tate, the Western  Dist r ict  Cour t  of Appea ls 

held tha t  Rule 55.33(b) did not  apply to post -convict ion  act ions. 791 S.W.2d 

741, 743-744 (Mo. App. W.D. 1990). Rule 55.33(b) a llows issues not  r a ised by 

the pleadings to be t r ied and considered by the cour t  with  the “express or  

implied consen t  of the par t ies.” The Western  Dist r ict  held tha t  th is Rule was 

not  applicable to post -convict ion  proceedings because it  con flicted with  

language in  the post -convict ion  ru les sta t ing tha t  any cla im not  asser ted in  

the mot ion  is waived. R ohwer, 791 S.W.2d a t  744. The Cour t  concluded tha t  

to a llow the par t ies to circumvent  the mandatory pleading r equirement  

th rough Rule 55.33(b) would “make tha t  por t ion  of [the post -convict ion  ru les] 

meaningless and useless.” Id .  These limit s a re a ll fundamenta l to the core 

purpose of the post -convict ion  ru les—to resolve cla ims without  delay. The 

                                         

 
6
 When McMillin  was decided, the bar  aga inst  successive mot ions was found 

in  Rule 29.15(k). S ee 783 S.W.2d a t  90.  
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circu it  cou r t  does not  need an  object ion  by the Sta te to enforce the ru les, and 

neither  does th is Cour t . 

D. Th e  State ’s  fi lin g  an d su bse qu e n t w ith draw al of a  m otion  to  

dism iss  for lack of ju risdi ction  did  n ot w aive  or pre c lu de  th e  c ircu it  

cou rt from  addre ss in g  th e  re qu ire m e n t th at Appe llan t’s  m otion  be  

t im e ly  fi le d .  

Appellan t ‟s con ten t ion tha t  t he Sta te explicit ly or  expressly waived any 

cla im tha t  Appellan t ‟s Rule 24.035  mot ion  was unt imely filed by fir st  ra ising 

the unt imely filing in  a  mot ion  to dismiss and then  subsequent ly 

withdrawing the mot ion  to dismiss (App. Br . 12, 18-19) is inconsisten t  with  

this Cour t ‟s st andard of review.  F ir st , it  is specula t ive a t  best  for  Appella n t  

to cla im tha t  t he Sta te‟s act ions, fir st  in  filing a  mot ion  to dismiss for  lack of 

ju r isdict ion  (because the or igina l mot ion  had been  filed out  of t ime) and then  

withdrawing the mot ion , amounted to an  express or  explicit  waiver  by the 

Sta te to cha llenge t he unt imely filing of Appellan t ‟s pro se motion . (App. Br . 

12, 18-19).   

The record does not  reflect  why the Sta t e withdrew it s mot ion  to 

dismiss.  But  the record from the evident ia ry hear ing does reflect  tha t  the 

Sta te expected the issue of t imeliness t o be addressed a t  Appellan t ‟s 

evident ia ry hear ing, possibly with  Appellan t  present ing evidence as to why 
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the la te filing was excusable. (Tr . 20).  Appellan t  cla ims tha t  it  relied to it s 

det r imen t  on  the Sta te‟s withdrawal of it s mot ion  to dismiss, and ther efore 

was not  prepared to present  evidence a t  the evident ia ry hea r ing as to the 

t imeliness of h is filing h is Rule 24.035 mot ion . (App. Br . 12, 18-19).  But  the 

record does not  r eflect  tha t  t he Sta te abandoned it s cla im tha t  the mot ion  

was unt imely.  While the Sta te did withdraw it s mot ion  to dismiss, such  a  

mot ion  or  response was not  requir ed to be filed, par t icu la r ly before an  

amended mot ion  was filed.  The on ly response ment ioned by the Rules comes 

after  the amended mot ion  is filed.  The Rules require tha t  “[a ]ny response to 

the mot ion  by the prosecutor  sha ll be filed with in  th ir ty days a fter  the da te 

an  amended mot ion  is requir ed to be filed.” Rule 24.035(g).   

Moreover , the record tends to show tha t  the Sta te believed tha t  since 

Appellan t  was a fforded an  evident ia ry hear ing to prove h is cla ims for  relief, 

the issue of whether  h is mot ion  was t imely filed would be taken  up a t  tha t  

t ime. Bu t  Appellan t  presented no evidence to suppor t  h is cla im tha t  the 

unt imely filing of h is post -convict ion  mot ion  shou ld be excused.  While 

Appellan t ‟s counsel sa id tha t  he had witnesses and evidence as to tha t  issue, 

he was not  prepared to present  them tha t  day.  But  Appellan t  cannot  

compla in  tha t  he relied on  the act ions of the prosecutor  in  not  presen t ing 

evidence as to why h is un t imely filing should not  be dismissed because it  is 

a lways the post -convict ion  movant ‟s responsibility to plead facts showing the 
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t imely filing of the post -convict ion  mot ion  in  the in it ia l pleading. S ee J ones v. 

S tate, 2 S.W.3d 825, 826 (Mo. App. E .D. 1999).  This must  occur  well before 

any response by the prosecutor .  And it  wa s Appellan t ‟s burden  to prove such  

facts.  Inasmuch as the burden  was a lways on  Appellan t , and no act  by the 

Sta te could serve to obvia te tha t  burden , as previously discussed, Appellan t  

cannot  excuse h is fa ilure to plead and prove the t imeliness of h is mot ion .  

There is thus no evident ia ry basis for  finding tha t  the unt imely filing of 

Appellan t ‟s mot ion  is excusable.  

Even  an  express or  explicit  agreement  by the Sta te and the movant  as 

to the t imeliness (or  excuse for  the lack thereof) of h is Rule 24.035  mot ion  

does not  relieve the circu it  cou r t  from it s du ty to dismiss un t imely filed post -

convict ion  mot ions. “If counsel by expressed agreement , or  even  a  t acit  

agreement , can  obvia te our  ru les, t he efficacy thereof would be dest royed. It  

is not  with in  the power  of counsel by agreement , either  expressed or  implied, 

to obvia te the provisions of the ru les of th is cour t . Those ru les were 

established with  the purpose of facilit a t ing the business of the cour t , and to 

permit  counsel to obvia te the effect  thereof by either  a  tacit  or  expressed 

agreement  wou ld leave the cour t  power less.” S wofford , 323 S.W.3d a t  63 

The circu it  cour t  did not  need an  object ion  by the Sta t e to enforce the 

ru les, and neither  does th is Cour t .  In  th is case, the mot ion  cour t  should not  

have addressed the mer it s of Appellan t ‟s unt imely post -convict ion  cla im. But  
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th is Cour t ‟s review is not  const ra ined by the mot ion  cour t ‟s lega l ana lysis. It  

is apparent  on  the r ecord tha t  the post -convict ion  mot ion  was unt imely filed.  

This Cour t  can  and should enforce the mandatory t ime limita t ion  expressed 

in  Rule 24.035(b) and hold tha t  by fa iling to comply with  the t ime limit s 

Appellan t  waived any r igh t  to pr oceed under  the ru le.  The mot ion  cour t ‟s 

judgment  should thus be vaca ted and the case r emanded with  inst ruct ions 

tha t  the cour t  dismiss Appellan t ‟s un t imely filed Rule 24.035 mot ion .  
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ARGUMENT 

II. 

Th e  m otion  cou rt d id  n ot d id  n ot c le arly  e rr in  ove rru lin g , afte r 

an  e vide n tiary  h e arin g , Appe llan t’s  Ru le  24.035  m otion  c la im in g th at 

h is  gu ilty  p le a  lacke d a  factu al bas is  be cau se  th e  prose cu tor 

e rron e ou sly  s tate d th at e v ide n ce  from  a  SAFE e xam  in dicate d th at 

J .M.I. h ad se xu al in te rcou rse  an d th at h is  p l e a  cou n se l w as  

in e ffe ctive  for fa ilin g  to  obje ct to  th e  prose cu tor’s  s ta te m e n t.  Th is  

c la im  is  m e rit le ss  as  th e  re cord  from  Appe llan t’s  gu ilty  p le a  

e stablish e d a  factu al bas is  for h is  p le a , e ve n  om ittin g  th e  re fe re n ce  

to  th e  SAFE e xam , an d Appe llan t fa ile d  to  e s tablish  th at h e  w as  

pre ju dice d by  th e  a lle ge d fa ilu re  of cou n se l to  obje ct.  

A. Stan dard of Re vie w . 

 Appella t e review of the denia l of a  Rule 24.035 mot ion  is limited to 

determin ing whether  the t r ia l cour t ‟s findings and conclusions  a re clear ly 

er roneous. Supreme Cour t  Ru le 24.035 (k); S tate v. T aylor, 929 S.W.2d 209, 

224 (Mo. banc 1996).  F indings of fact  and conclusions of law ar e clear ly 

er roneous only if, a fter  a  review of the en t ire record, the cour t  is left  with  the 

defin ite and firm impression  tha t  a  mist ake has been  made. T aylor, 929 

S.W.2d a t  224.  On r eview, the mot ion  cour t ‟s findings and conclusions a re 
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presumpt ively cor rect . Wilson  v. S tate, 813 S.W.2d 833, 835 (Mo. banc 1991).  

When a  movan t  seeks post -convict ion  r elief following a  guilty plea , appella te 

review is limit ed to a  determina t ion  of whether  the gu ilty plea  was knowing 

and voluntary. R ollins  v. S tate, 974 S.W.2d 593, 595 (Mo. App. W.D. 1998). 

To establish  ineffect ive assistance of counsel, Appellan t  must  show 

both  (1) tha t  h is a t torney fa iled to conform his represen ta t ion  to the degree of 

skill, ca re, and diligence of a  reasonably competent  a t torney under  simila r  

circumstances and (2) tha t  he was prejudiced as a  resu lt . S trick land  v. 

Washington , 466 U.S. 668, 687 (1984); S tate v. N unley , 980 S.W.2d 290, 292 

(Mo. banc 1998).   

Even  if a  defendant  did not  r eceive competent  advice, he must  st ill 

prove prejudice. Franklin  v. S tate, 156 S.W.3d 507, 512 (Mo. App. S.D. 2005).  

To prove prejudice, the movant  must  show tha t  bu t  for  h is counsel‟s er rors, 

he would not  have pleaded guilty but  would have insist ed on  going to t r ia l. 

Hill v. Lockhart , 474 U.S. 52, 59 (1985); see also N unley, 980 S.W.2d a t  292.  

In  the context  of a  gu ilty plea , any cla im of ineffect ive a ssist ance of counsel is 

immater ia l except  to the exten t  tha t  it  impinges on  the voluntar iness and 

knowledge with  which  the plea  is made. S tate v. R oll, 942 S.W.2d 370, 375 

(Mo. banc 1997).  Hence, when a  movan t  a lleges ineffect ive assistance of 

counsel a fter  a  gu ilty plea , he must  show tha t  counsel‟s inadequate 
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representa t ion  rendered the plea  involuntary or  a ffected the underst anding 

upon which  it  was made. Peiffer v. S tate, 88 S.W.3d 439, 445 (Mo. banc 2002). 

B . A fac tu al bas is  for Appe llan t’s  p le a  w as  e stablish e d.  

Appellan t ‟s cla im tha t  h is gu ilty plea  lacked a  factua l basis because the 

prosecutor  sta ted tha t  evidence from a  SAFE exam indica ted tha t  J .M.I. had 

sexua l in tercourse and tha t  h is plea  counsel was ineffect ive for  fa iling to 

object  is mer it less as the record from Appellan t ‟s gu ilty plea  establishes a  

factua l basis for  h is plea , even  omit t ing the reference to the SAFE exam.  

Moreover , Appellan t  has fa iled to either  a llege or  prove prejudice from 

counsel‟s fa ilure to object .  

Rule 24.02(e) sta tes tha t  the cour t  sha ll not  en ter  a  judgment  upon a  

plea  of gu ilty unless it  determines tha t  t here is a  factua l basis for  the plea .  

Rule 24.02 ensures tha t  a  defendant  understands the specific charges aga inst  

h im, the minimum and maximum possible pena lt ies, and tha t  he is waiving 

cer ta in  r igh ts by pleading gu ilty. S tate v. T aylor, 929 S.W.2d 209, 216 (Mo. 

banc 2005).   

 A plea  of gu ilty is an  admission  a s to the facts a lleged in  the 

informat ion . Milligan  v. S tate, 772 S.W.2d 736, 739 (Mo. App. W.D. 1989).  It  

is not  necessary tha t  every element  of the cr ime be expla ined to the 

defendan t  so long as he under stands th e na ture of the charges aga inst  h im. 
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Franklin  v. S tate, 989 S.W.2d 678, 679 (Mo. App. E .D. 1999.  It  is not  

necessary for  a  defendant  to admit  to or  recite facts const itu t ing the offense 

in  a  gu ilty plea  proceeding, so long as a  factua l basis for  the plea  exist s. S tate 

v. Morton , 971 S.W.2d 335, 339 (Mo. App. E .D. 1998).   

 A factua l basis is established if the defendant  indica tes an  

understanding of, a nd an  agreement  with , the facts under lying h is cr imes as 

recited by the judge or  the prosecutor . Morton , 971 S.W.2d a t  340.  A 

prosecutor ‟s sta tement  tha t  he is prepa red to prove facts which  wou ld 

const itu t e the cr ime to which  defendant  is pleading guilty is sufficien t . Id .   

 The factua l basis required by Rule 24.02(e) need not  be est ablished by 

the accused‟s test imony a t  t he guilty plea  hear ing. Pittm an v. S tate, 796 

S.W.2d 413, 414 (Mo. App. S.D. 1990).  It  is acceptable if the defendant  

simply admits to the charges as read where the language used is ". . . simple, 

specific and sufficien t  to in form the defendant  in  terms tha t  a  layman would 

understand what  acts he was charged with  commit t ing, and the commission  

of which  const itu ted the cr imes charged." Hoskin  v. S tate, 863 S.W.2d 637, 

639 (Mo. App. E .D. 1993).  

 In  N orth  Carolina v. Alford , 400 U.S. 25 (1970), the United Sta tes 

Supreme Cour t  approved the acceptance of a  plea  of gu ilty from a  defendan t  

who is unwilling or  unable to admit  par t icipa t ion  in  acts const itu t ing the 

cr ime cha rged so long as the plea  is knowingly and volunta r ily en tered and is 
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suppor ted by a  st rong factua l basis.  The Missour i Supreme Cour t  has ru led 

tha t  an  Alford  plea  stands on  equa l foot ing with  one in  which  an  accused 

specifica lly admits the commission  of the par t icu la r  act  charged. Wilson  v. 

S tate, 813 S.W.2d 833, 843 (Mo. banc 1991).  In  Wilson , the Cour t  specifica lly 

rejected the appellan t ‟s cla im tha t  h is admissions of gu ilt  dur ing the plea  

hear ing, a fter  he had announced h is gu ilty plea  as being an  Alford  plea , 

demonst r a ted a  lack of understanding and th e voluntar iness of the plea . Id .  

 Pr ior  to accept ing a  plea  of gu ilty or  an  Alford  plea , the plea  cour t  is 

required to determine facts which  a  defendant  admits by h is plea  and tha t  

those facts wou ld resu lt  in  defendant  being guilty of th e offense charged. 

Brown v. S tate, 45 S.W.3d 506, 508 (Mo. App. W.D. 2001).  As with  any guilty 

plea , an  Alford  plea  is va lid if it  represents a  voluntary and in telligent  ch oice 

among the a lt erna t ive courses of act ion  open  to the defendant . S exton  v. 

S tate, 36 S.W.3d 782, 785 (Mo. App. S.D. 2001).  

 Even  the fa ilure to sa t isfy the formal requ irements of Rule 24.02 does 

not  en t it le the movant  to au tomat ic vaca t ion  of h is gu ilty plea . Moore v. 

S tate, 974 S.W.2d 658, 659 (Mo. App. E .D. 1998).  Ra ther , t o establish  a  cla im 

based on  a  viola t ion  of Rule 24.02, the m ovant  must  show tha t  he was 

prejudiced because h is gu ilty plea  was r endered unknowing or  involuntary. 

Dean v. S tate, 901 S.W.2d 323, 328 (Mo. App. W.D. 1995).  Relief under  Rule 

24.02(e) is ava ilable only for  an  er ror  of law tha t  is ju r isdict iona l, 
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const itu t iona l, or  const itu tes a  fundamenta l defect  which  inherent ly resu lt s 

in  a  complete misca r r iage of just ice. S chuerenberg v. S tate, 98 S.W.3d 922, 

923-924 (Mo. App. S.D. 2003).   

 To prove tha t  Appellan t  commit ted sta tu tory rape in  the fir st  degree, 

the Sta t e was required to show tha t  Appellan t  had sexua l in tercourse with  

J .M.I. who was less than  four teen  years old a t  the t ime. § 566.032.1, RSMo. 

At Appellan t ‟s plea  hear ing, the prosecu tor  announced tha t , should the case 

go to t r ia l, J .M.I., who was less than  fou r teen  a t  the t ime of the incident , 

would test ify tha t  on  or  about  March  29, 2003, Appellan t  took her  in to the 

back yard where he had a  ten t  set  up and had sexua l in tercourse with  her . 

(L.F . 30-31).  The prosecutor  a lso st a ted tha t  members of t he medica l 

community would test ify tha t  the evidence from a  SAFE exam indica ted tha t  

J .M.I. had sexua l in tercourse. (L.F . 31).  Thus, a  factua l basis for  sta tu tory 

rape in  the fir st  degree was established.  While Appellan t  takes issue with  

the prosecutor ‟s sta t ement  tha t  the SAFE exam would show tha t  the vict im  

had sexua l in t ercourse, th is sta tement  wa s not  necessary to establish  a  

factua l basis.   

Although  he denied tha t  he commit ted the offense, Appellan t  test ified 

tha t  he understood tha t  h is Alford  guilty plea  would have the same resu lt  as 

an  ordinary guilty plea  or  convict ion . (L.F . 31).  Appellan t  fu r ther  test ified 

tha t  he had discussed a ll of h is lega l r igh ts and defenses with  counsel, as well 
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as a ll of the evidence. (L.F . 31-32).  Appella te cour t s consist en t ly deny post -

convict ion  relief based on  a lleged Rule 24.02(e) viola t ions where it  is 

expressly established tha t  the defendan t  understood the charges, discussed 

the charges with  h is a t torney, and understood the facts of the case. S ee 

Holloway v. S tate, 989 S.W.2d 216, 222 (Mo. App. W.D. 1999), overru led  on  

other grounds by S tate v. Withrow , 8 S.W.3d 75 (Mo. 1999). 

Appellan t  a lso a t tempts to t ie a  cla im of ineffect ive assistance of 

counsel t o h is factua l basis cla im.  Specifica lly, he a rgues tha t  plea  counsel 

was ineffect ive for  fa iling to “object” to the prosecutor ‟s sta t ement  regarding 

the SAFE exam. (App. Br . 8-9).  It  is not  clear  tha t  the prosecutor ‟s  

sta tement , “tha t  evidence of the SAFE exam did in  fact  indica te tha t  there 

had been  sexua l in t ercourse,” (L.F . 8), was object ionable, for  while the 

physica l findings of the SAFE exam were inconclusive a s to whether  the 

vict im had sexua l in tercourse, the n urse pract it ioner  determined from 

J .M.I.‟s h istory and her  in terview with  her  tha t  her  behavior  was consisten t  

with  sexua l abuse or  neglect . (Tr . 13, 16-17).  Bu t  even  if counsel was derelict  

in  fa iling to object , Appellan t  must  st ill prove tha t  he was prejudiced by 

counsel‟s fa ilure.  To prove prejudice, the movan t  must  show tha t  bu t  for  h is 

counsel‟s er rors, he would not  have pleaded guilty but  would have insisted on  

going to t r ia l. Hill v. Lockhart , 474 U.S. 52, 59 (1985).  Appellan t  never  

a lleged in  h is amended mot ion  nor  on  appea l tha t  had the prosecutor  
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refra ined from ment ioning the SAFE exam, he would have gone to t r ia l.  

Neither  did Appellan t  test ify a t  the evident ia ry hear ing; hence, there is a  

complete lack of evidence proving tha t  t he prosecutor ‟s sta t ement  or  counsel‟s 

lack of response to it  caused h im to plead guilty and tha t  had it  been  

otherwise, he would have gone to t r ia l.  

 The mot ion  cour t ‟s denia l of Appellan t ‟s Rule 24.035  mot ion  was not  

clear ly er roneous when it  found tha t  the plea  cour t  had found a  factua l basis 

for  Appellan t ‟s gu ilty plea .  Appellan t  understood the na ture of the charges 

aga inst  h im and admit ted tha t  there was a  substan t ia l likelihood tha t  a  ju ry, 

upon hea r ing the Sta te‟s evidence, would convict  h im of sta tu tory rape in  the 

fir st  degree.  Appellan t  fa iled to prove tha t  he either  relied on  or  was 

compelled to plead guilty due to the prosecutor ‟s a lleged missta tement  

regarding the SAFE exam. This poin t  should be denied.   
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CONCLUSION  

For  the r easons out lined in  Poin t  I, the mot ion  cour t ‟s judgment  should 

be vaca ted, and th is Cour t  should r emand the case with  inst ruct ions to the 

motion  cour t  to dismiss Appellan t ‟s post -convict ion  mot ion  as unt imely filed. 

Alterna t ively, for  the reasons set  for th  in  Poin t  II, the mot ion  cour t ‟s 

judgment  should be a ffirmed. 
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