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JURISDICTIONAL STATEMENT
This gpped involves the question of whether § 162.601, subsections 6 and 7, are vague and
therefore uncongtitutionaly void under Missouri Condtitution Article I, Section 10. Therefore,
jurisdiction liesin the Missouri Supreme Court pursuant to Art. V., Section 3 of the Missouri

Condtitution.



STATEMENT OF FACTS

Paintiffs are the Board of Education of the City of St. Louis (the St. Louis Board) and its
members, and three potentia candidates for eection to the Board. (L.F., p. 22). Defendants are the
State of Missouri, Governor Bob Holden, the Missouri State Board of Education (the State Board),
and the Board of Election Commissioners of the City of St. Louis (Election Commissoners) and its
members. (L.F., p. 22).

The St. Louis Board is a body corporate, organized pursuant to § 162.571" for the purpose of
supervising and governing public schools and public school property in the City of St. Louis. (L.F., p.
16). The Election Commissioners comprise the governing body of dections conducted in the City of St.
Louis pursuant to § 115.017, and derive their authority to conduct eections pursuant to § 115.023.
(L.F., p. 16)

During the 1997-98 legidative session, the Missouri Legidature enacted Senate Bill 781 that
revised Sections 162.571, 162.581, and 162.601 governing the method of eection for members of the
S LouisBoard. (L.F., p. 17). Prior to 1998, the St. Louis Board consisted of twelve members
elected for taggered sx-year terms.  (L.F., p. 17). Four members were elected in every
odd-numbered year in a-large dections. (L.F., p. 17).

The next scheduled dection for St. Louis Board membersis April 3, 2001, at which three

members areto be elected. (L.F., p. 17). Each Board member in office on August 28, 1998 holds

'All gatutory references are to the Revised Statutes of Missouri (2000).



office only for the length of term for which they were dected. (L.F., p. 17). There are four current .
Louis Board members whose terms expirein April 2001. (L.F., p. 17).

Section 162.601 requires St. Louis Board members to be elected to represent seven
subdigtricts. (L.F., p. 17). No statute explicitly states whether the election isto be an at-large ection,
asubdigtrict éection or whether only one candidate from any subdistrict can be dected. (L.F., p. 17).

The St. Louis Board is required to provide the Election Commissioners with certain Notice of
Election information for School Board member eections pursuant to § 115.125.1, including a certified
copy of the legd notice indicating the date and time of the dection, the name of the officer or agency
cdling the election and asample bdlot. (L.F., p. 17-18). Thisinformation is used by the Election
Commissoners as abasisfor the officid balot. (L.F., p. 18). For the April 3, 2001 dection, the .
Louis Board must provide this Notice of Election information to the Election Commissioners no later
than 5:00 P.M. on January 23, 2001. (L.F., p. 18). Section 162.601 does not state which subdistricts
will be represented or from which subdistricts S. Louis Board members are to be dected in April
2001. (L.F., p. 18).

Section 162.601 requires that St. Louis Board members be residents of the subdistricts from
which they are dlected. (L.F. ,p. 18). Section 162.601does not set forth from which subdigtricts the
three individuasto be elected in April, 2001 are to be dected or how many candidates may be eected
from any one subdigtrict. (L.F., p. 19). Candidates intending to run in the April 2001 . Louis Board
election must file adeclaration of candidacy no later than January 18,2001. (L.F., p. 19).

Paintiffs McBryan, Mahoney and Bender meet dl the qudifications to serve as members of the

St. Louis Board prior to the amendmentsto § 162.601. (L.F., p. 18).



STANDARD OF REVIEW
The case below was tried to the court on the pleadings, stipulations of fact, and memoranda of
law. Thejudgment in a court-tried case will be sustained unlessiit is unsupported by substantia
evidence, againgt the weight of the evidence, or erroneoudy declares or erroneoudy applies the law.

Murphy v. Carron, 536 S.W.2d 30, 32 (Mo. banc 1976).
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POINT RELIED ON

Thetrial court erred in declaring void subsections 6 and 7 of § 162.601 as
being unconstitutionally vague for:

(1) failing to specify which three of the seven subdistrictsareto hold elections

for school board seats;

(2) failing to specify how many members may be elected in a single subdistrict

and who may vote for each candidate; and

(3) setting forth the seven subdistrictsin one subsection while requiring the

State Board of Education to establish the subdistrictsin another subsection;
because subsections 6 and 7 ar e susceptible of reasonable and practical construction
and thus must be held valid and given effect in that subsections 6 and 7:

(1) grant tothe St. LouisBoard of Education the duty of deciding which three

subdistrictsshall hold elections;

(2) unambiguously requirethat only one candidate may be elected from each

of the subdistricts and voters may only vote for candidatesin the subdistricts

in which they reside; and

(3) contain no contradictory or inconsistent provisionsregarding the

establishment of subdistricts as between the statute and the State Board of

Education.
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Principal Missouri Cases:

Missouri State Board of Registration for the Healing Arts v. Southworth, 704 S\W.2d 219 (Mo.
1986)

Spitcaufsky v. Hatten, 182 SW.2d 86 (Mo. 1944)

Sate exrel. Ferguson v. Donnell, 163 SW.2d 940 (Mo. banc 1942)

. Louis County v. City of Florissant, Missouri, 406 SW.2d 281 (Mo. banc 1966)
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ARGUMENT

Thetrial court erred in declaring void subsections 6 and 7 of § 162.601 as
being unconstitutionally vague for:

(1) failing to specify which three of the seven subdistrictsareto hold elections

for school board seats;

(2) failing to specify how many members may be elected in a single subdistrict

and who may vote for each candidate; and

(3) setting forth the seven subdistrictsin one subsection while requiring the

State Board of Education to establish the subdistrictsin another subsection;
because subsections 6 and 7 ar e susceptible of reasonable and practical construction
and thus must be held valid and given effect in that subsections 6 and 7:

(1) grant tothe St. LouisBoard of Education the duty of deciding which three

subdistrictsshall hold elections;

(2) unambiguously requirethat only one candidate may be elected from each

of the subdistricts and voters may only vote for candidatesin the subdistricts

in which they reside; and

(3) contain no contradictory or inconsistent provisionsregarding the

establishment of subdistricts as between the statute and the State Board of

Education.
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BACKGROUND

Among the gtatutory provisons for eecting members to the Board of Education of the City of
. Louis (S. Louis Board) are sections revised by the Generd Assembly in the 1998-1999 legidative
session that reduce the number of members on the Board and change the manner of eection of those
members. Also among these provisons are directives to the St. Louis Board to provide information
about the elections to the Board of Elections Commissioners of the City of St. Louis (Election
Commissioners) so that an dection can be held. Respondents, Plaintiffs below, are the St. Louis Board,
individud members of the Board, and three prospective candidates for eection to the Board. They
commenced a declaratory judgment action to declare the 1999 changes invdid.

The St. Louis Board now congists of twelve members who served staggered six-year terms.
Section 162.6017 provided a phased reduction of the number of seats on the Board to seven and
changed the manner of eecting those members from at-large eections to subdigtrict dections.

Thetrid court hed § 162.601 to be uncongtitutionaly vague because subsections 6 and 7 fall to
provide certain details about who may vote in the dections and who will qudify asacandidate. The
trid court further held that in reducing the Board seats from twelve to seven and requiring subdigtrict

eections, the Generd Assembly enacted fatally contradictory subsections by providing that the Missouri

“Unless otherwise specified, al satutory references shdl beto the Revised Statutes

of Missouri (2000).
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State Board of Education (State Board) establish the seven subdidtricts, but then setting forth the seven
subdidricts in the datute itself.

Thetrid court held that the remaining subsections of the statute could stand with subsections 6
and 7 severed, and issued an order accordingly. It is gpparently undisputed that among the purposes of
the legidature in enacting its amendmentsin 1998 was the intent to reduce the number of . Louis
Board seatsto seven. It also appears undisputed that legidature intended to change the manner of
election of members of the St. Louis Board.

The actud controversies here are the clams that because the Satute is so vague, the St. Louis
Board is unable to perform a statutory duty to provide certain dection information to the Election
Commissioners, and individud potentid candidates are thereby unable to determine if they are qudified
to seek candidacy for any open sedt.

LEGAL STANDARDSIN DECLARING A STATUTE VOID

A datute is presumed condtitutiona unlessit is clearly contrary to a condtitutiona provison.
Missouri State Board of Registration for the Healing Arts v. Southworth, 704 SW.2d 219, 223
(Mo. 1986) (citing State v. Young, 695 S.W.2d 882, 883 (Mo. banc 1985)). The relevant Missouri
condtitutiona provison under which alaw might be considered void for vaguenessis Article |, 8§ 10
which insures due process of law. This“void for vagueness’ doctrine protects againgt arbitrary
enforcement of laws. Cocktail Fortune, Inc. v. Supervisor of Liquor Control, 994 S.W.2d 955,
957 (Mo. 1999).

In determining whether alaw isimpermissibly vague, neither absolute certainty nor impossible

standards of specificity arerequired. Sate v. Duggar, 806 S.W.2d 407, 408 (Mo. banc 1991).
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Generdly, “if thelaw is susceptible of any reasonable and practica construction which will support it, it
will behdd vdid, and . . . the courts must endeavor, by every rule of congtruction, to give it effect.”
Cocktail Fortune, 994 SW.2d at 957 (quoting from City of . Louisv. Brune, 520 SW.2d 12,
16-17 (Mo. 1975)).

These grict protections of legidative enactments find further gpplication in the generd rules of
gatutory congtruction. It iswell established that when congtruing a statute, the words used must be
consdered in their plain and ordinary meaning. State ex rel. Metropolitan . Louis Sewer District v.
Sanders, 807 SW.2d 87, 88 (Mo. banc 1991). And of particular relevance in the case at bar, the
provisons of alegidative act must be considered together. City of Willow Sorings v. Missouri Sate
Librarian, 596 SW.2d 441, 446 (Mo. banc 1980). All such provisons must be harmonized and
every clause given some meaning. Id.

For the following reasons, neither of these claims present a true controversy, nor doesthe

wording of § 162.601 force the drastic remedy of judicidly erasng a Satute:
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5. Section 162.601, as amended, does not by failing to specify which three of the seven
subdigtricts are to hold eections for school board seets, impede the Board' s duty to provide
necessary eection information.

Subsections 1 through 5 of § 162.601 are the provisons for the trangtion from a twelve-
member board to a seven-member board. Subsection 1 establishes that those in office are to fill out
their terms, and subsection 2 provides that there shal be no dection in the following odd-numbered year
after August 28, 1998. Subsection 3 provides for an ection of three members in the second odd-
numbered year, followed by subsection 4 that provides for the eection that fills the remaining four seats.

With respect to the first election for three board seats, the statute does not specify which
subdistricts are to € ect members,

Chapter 151 requires the St. Louis Board to provide the Election Commissioners with certain
information for dections for seets on the &. Louis Board. Thisincludes a certified copy of the legd
notice showing the date and time of the eection, the name of the officer or agency cdling the dection
and information for asample bdlot. § § 115.125.1 and 115.127.2. Simply put, these sections require
the St. Louis Board to assemble the information necessary for the Election Commissioners to conduct
the eection.

By implication, the tria court held that the information to be provided to the Election
Commissioners does not, by statute, include identification of the subdigtricts that are to eect members.
Thisholding is error.

None of the provison of 88 162.601 or 115.125 prohibit the St. Louis Board from identifying

the subdigtricts that are to be up for eection.
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Section 162.601 establishes the subdigtrict requirement but is sllent on the information to be
provided to the Election Commissionersin thisregard. Sections 115.125 and 115.127.2 are the
gatutory provisons that address information that the Board must provide to the Election
Commissoners. In pertinent part, and with emphasis supplied, these provisons are asfollows:

Not later than 5:00 p.m. on the tenth Tuesday prior to any eection, ... the officer or agency

calling the election shall notify the election authoritiesresponsible for

conducting the election. The notice dhdl beinwriting, shall specify the name of
the officer or agency calling the election and shdl indude a certified copy of the

legal noticeto be published pursuant to subsection 2 of section 115.127.
81151251 Theinformation for the legd notice referenced above is specified as follows:

Each such legd notice shall include the date and time of the dection, the name of the

officer or agency cdling thedection and asample ballot[.]

§115.127.2.

In thisingtance, the &. Louis Board isthe “agency cdling the eection.” Thusthe St. Louis
Board isrequired by statute to provide the necessary information for conducting the election to the
Election Commissioners. Nowherein Chapter 115 is there a provison that prohibitsthe St. Louis
Board from supplying any particular information required for the Election Commission to publish the
notice.

Respondents complaint that insufficient statutory information has been provided for them to

discharge their duties has no statutory basis whatsoever. Section 162.601 sets out in part how eections
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for new board members should be conducted. Sections 115.125 and 115.127 add some detail. But
the omission of other detailsis no morefatal here than it isin other election contests. Asaways, detalls
not included in the statute are left for implementation by the agency caling the eection (the S. Louis
Board). The St. Louis Board dready had the duty to provide the Election Commissioners with
information about the St. Louis Board dections. That did not changein 1999. The choice of which
subdigtricts will éect new board membersin 2001 is an adminigirative decison that the St. Louis Board
must make.

Like dl adminigrative agencies, the . Louis Board has the interpretive power to fill inthe
detalls of a statute when the legidature has not specified dl the details. Spitcaufsky v. Hatten, 182
SW.2d 86, 109 (Mo. 1944) (overruled on other grounds). Deciding which subdistricts will be eecting
membersis an essentid step within the dection-cal.

That it isimplied rather than expressisirrdevant. The Missouri Supreme Court has held that
the implied part of astatute is as much a part of the statute asthat which isexpressed. State ex rel.
Ferguson v. Donnell, 163 SW.2d 940, 943 (Mo. banc 1942). Further, when a power is conferred
by statute to an agency, “everything necessary to carry out the power and make it effectud and
complete will beimplied.” 1d. The powers and duties of an agency include not only those expresdy
given by statute, but also “those essentid to the accomplishment of the main purpose for which the
office was created, and those which serve to promote the accomplishment of the principa purposes”
AT& T Information Systens, Inc. v. Wallemann, 827 SW.2d 217, 224 (Mo. App. 1992) (quoting

Sate ex rel. McKittrick v. Wymore, 132 SW.2d 979, 987 (Mo. banc 1939).
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In the present case, thetrid court has suggested a preference that such decisions are made by
thelegidature But thet isapolicy choice, not achoicefor thetrid court. Here, infact, the legidature
has indicated its preference for agenciesto meke such decisons. See 8 162.601 (requires the State
Board of Education to revise the subdidtricts after each decennid census “ The subdidricts shal be
revised by the Sate board after each decennid census and & any other time the Sate board determines
thet the digtrict’s demographics have changed sufficiently to warrant redidricting.”).

Thedrcuit court pointsto no law prohibiting the . Louis Board from deciding which three of
the seven subdidtricts should hold dections. In the aosence of such alaw, the generd rules of implied
authority are enough. The provision reguiring the St. Louis Board to set the dection is * reesonable and
practicad congtruction” and therefore should, “by every rule of condruction” be given effect. Cocktail

Fortune, 994 SW.2d at 957.
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2. Section 162.601, as amended, does not impede the Board’ s duty to provide necessary election
information by failing to pecify how many members may be dected from asingle subdigtrict

and who may vote for each candidate.

Thetrid court also concluded that the language of § 162.601 is uncondtitutionaly vague
because it does not state whether the election is limited to voters of aparticular digtrict, nor doesit state
how many members may be eected from a particular didtrict. The coufrt demanded aleve of
specificity that Missouri law and practgice do not require.

The very first sentence of subsection 7 requiresthat “[a] member shall resdein and be eected
in the subdistrict which the member is elected to represent. ...” 8 162.601.7. This sentence hasthree
parts.

(1) A member iséeected to represent a subdidtrict;

(2 A member isrequired to be aresident of the subdigtrict that member represents; and

(3) A member isrequired to be eected in the subdigtrict that member represents.

Thetrid court ignored the words, “and be eected in[.]” To do so isplainly improper. The well
edtablished rules of statutory congtruction require that al words be given meaning. Sporadlin v. City of
Fulton, 982 SW.2d 255, 262 (Mo. banc 1998). See also Saley v. Missouri Director of Revenue,
623 S\W.2d 246, 250 (Mo. banc 1981) (“All provisions of a statute must be harmonized and every
word, clause, sentence, and section thereof must be given some meaning”).

“Bedected in” has an obvious meaning in Missouri practice: The firgt sentence in subsection 7

is neither unclear nor ambiguous. Although this provison does not explicitly use the words, “the dection
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islimited to votersin the particular digtricts,” there is no other rationa meaning that the included
language can have. Moreover, that reading is hte only one conastent with the legidature sintent. The
court's primary responghility is to ascertain the intent of the Generd Assembly from the language used,
and to give effect to that intent.” Laws v. Secretary of State, 895 SW.2d 43, 46 (Mo. App., W.D.
1995). When that intent can be discerned from the language used, there is no need to andyze the
matter further. Abramsv. Ohio Pacific Express, 819 SW.2d 338, 340 (Mo. banc 1991). Here, itis
the legidature’ sintent to change the voting structure for the St. Louis Board from an at-large election to
one of subdidtricts and to limit the vote to each subdigtrict. By clear implication, only one member may

be dected from each subdidtrict.
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3. Subsections 6 and 7 of 8§ 162.601 do not contain contradictory language with respect to the
establishment of the seven subdidricts, nor do these subsections contain incons stent language.

The provisions establish aworkable subdigtricting plan.

Findly, thetrid court held that the two subsectionsin question contained contradictory language
with respect to the establishment of the seven subdidtricts. This holding, too, violates the requirements
that dl parts of a statute be given meaning, and that they be harmonized when possible.

In pertinent part, subsection 6 provides asfollows:

The subdigtricts shall be established by the state board of education to be compact,

contiguous and as near ly equal in population as practicable. The subdidtricts shall be

revised by the state board of education after each decennial census and at any other
time the state board determines that the district’s demographics have changed sufficiently to

warrant redigricting.

§162.601.6 (emphasis supplied). The following subsection Smply sets out which wards will comprise
each subdigtrict.
Thetria court found this to be a contradiction:
The Statute contains expresdy contradictory subparts. Subsection 6 of Section
162.601 dtates that the subdigtricts shal be established by the State Board, but then in direct

contrast, subsection 7 establishes the subdidtricts.

(L.F., p. 56, paragraph 10).
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In congtruing statutes, words are accorded their plain and ordinary meaning. Spradlin v. City
of Fulton, 982 SW.2d 255, 258 (Mo. banc 1998). The entire legidative act must be considered
together and dl provisons must be harmonized if possble. Wollard v. City of Kansas City, Mo., 831
S.W.2d 200 (Mo. banc 1992).

Subsection 6 directs the State Board with respect to how the subdigtricts are to be established
(“compact, contiguous...”). It then goes on to specific a what pointsin time thisisto be done (“after
each decennid census and at any other time’). The fact that the legidature went on in the next section
to make the initid establishment of the subdidtricts is neither contradictory nor incongstent.

Thetrid court apparently read the clause, “[t]he subdigtricts shdl be established by the Sate
board of education” as a complete sentence or an independent clause. And if that, indeed, was the
intent of the legidature, harmonizing this directive with the next subsection that establishesthe
subdigtricts might present some difficulties.

But thistask is unnecessary. Asawhole, subsection 6 isadirection to the State Board about
how to form the subdidtricts. The legidature directs the state board to establish the subdigtricts “ to be”
acertan way. It then goes on to specify when this duty is to be performed. Obvioudy, if the word
“and” had appeared in place of “to be,” the entire sentence would be rendered somewhat ambiguous.
Aswritten, though, it is not ambiguous and none of the words are vague.

Reading the first sentence of subsection 6 as above suggested, it is readily apparent that

subsection 7 amply establishes theinitid subdidtricts. Thereis no language in either section directing the
date board to generaly establish the St. Louis subdigtricts.
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Thisreading of subsections 6 and 7 is dso in harmony with the tasks required of the state
board.

Subsection 6 orders the state board to revise the subdistricts after each decennia census such
that the subdidtricts are “ compact, contiguous and as nearly equa in population as practicable.”
162.601.6. Thisduty continues indefinitely asthe digtrict’s population changes over time. 1d. But the
legidature chose to defer that task until the State Board had new census information to work with.
Setting forth the initid subdidtricts in the following section further supports the proposition that
subsections 6 and 7 lay out aworkable subdigtricting plan.

It wasthetrid court’s conclusion that the legidature intended the State Board to establish the
initid didrictsthat created the contradiction and made the amendments ineffective. Thisisplainly
contrary to the rule that amendments must be deemed to have some effect. Hagan v. Director of
Revenue, 968 SW.2d 704, 706 (Mo. banc 1998).

Again, to give every portion effect, the court must rgject the circuit court’s reading and hold that
the legidature has established the initid digtricts and set the foundetion for the first eection under the
new plan (April 3, 2001). The St. Louis Board of Education was thus immediately authorized to
assemble the required eection information, including the identification of the subdigtricts that are to dect
members. Neither the St. Louis Board nor candidates were thus required to wait for the State Board to
act.

Upon release of the new census data, the state board would be required to assess the
subdistricts according to the specified criteria, and then to revise those subdigtricts if the state board

determined that revison was required. That the legidature could not have intended for the State Board
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to complete such atask in the short space of time between the release of the census data and the April
3, 2001 dection is evident from the timing of the eection. The U.S. Census Bureau does not release
the necessary data until March, 2001. The S. Louis Board was required to provide the details of the
April 3, 2001 election to the election authority by January 23, 2001. §115.125.1.

From the plain language of these two subsections, it isthe intent of the legidature to establish
workable subdigtricts and then to have the state board ensure that the subdistricts remain compact,
contiguous and nearly equd in population. The establishment of initid subdigtricts permitsthe
legidature' s plan for the changes it has mandated with respect to the St. Louis Public School Didtrict to

be implemented immediately.
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4, This Court should reverse the judgment of the circuit court and remand the case with a mandate
to find that the April 3, 2001 dection isvoid and to order anew eection to be cdled by the St.

Louis Board of Educetion.

Asthe meaning of § 162.601 is entirdly ascertainable from the language used by the legidature,
falure to comply with its provisonsin holding an eection renders that eection void. The gatute
provides the authority for the dection. Stateex rel. Sipp v. Colliver, 243 SW.2d 344, 352 (Mo.
1951). See, e.g., . Louis County v. City of Florissant, Missouri, 406 S.W.2d 281, 287 (Mo.
banc 1966) (Annexation case in which city falled to comply with Satutory provisions regarding
annexation and election renders both void).

The Board is the body responsible for caling an election. § 115.125. An dection for three
board seats is mandated by statute aswell. § 162.601.5 (“Three board members shdl be elected at the
second municipa dection in an odd-numbered year next following August 28, 1998, to serve four-year
terms.”) The Board, then, must call for an eection, follow the dictates of § 162.601 with respect to
selection of the three subdigtricts that are to eect members and provide dl required information to the
Board of Election Commissioners for the City of St. Louis.

The Board may cal for an dection at the next avalable public eection for municipdities or
school digtricts. By statute, this would be on Tuesday after the first Monday in August, 2001. 8
115.123.3. Additiondly, a specid eection may be cdled to fill vacancies, and if indeed the April 3,
2001 dection is declared void, there will be three vacancies to be filled. 8§ 115.123.4(3).

From the foregoing, this Court should reverse and remand the instant caseto thetrid court for

issuance of appropriate orders to declare the April 3, 2001 eection for St. Louis Board of Education
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members null and void, and to require the St. Louis Board of Education to cal an eection pursuant to
their statutory duties under 8 under § 162.601, 115.125 and 115.127.
CONCLUSION

Well-established rules protect acts of the Generd Assembly from change by judicia decison.
Rulesthat require an act to be given effect if any reasonable congtruction can be madeisavery high
hurdle to clear for a party seeking to declare a statute void for lack of clarity.

In the case at bar, whether it would have been arguably more convenient or even more wise for
the legidature to have identified the three subdigtricts that are to eect Board members, this Court is
required to give effect to what the legidature hasin fact done. The intent to reduce the number of Board
members to seven and to change the eection structure to a subdistrict eection is clear and not disputed.

The S. Louis Board of Education is an adminigtrative body that is capable of deciding which
among the established subdigtricts must hold an dection, and the delegation by the legidature of that
power by implication is neither novel nor prohibited.

This Court should reverse thetrid court’s judgment and remand the case for gppropriate orders
requiring the . Louis Board of Education to identify its decting subdigtricts and to follow its mandate in
88§ 162.601 and 115.125. Further, this Court should declare any dection for . Louis Board of
Education members at the April 3, 2001 eection to be null and void as contrary to Satute.

Respectfully submitted,

JEREMIAH W. (JAY) NIXON
Attorney Generd
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