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JURISDICTIONAL STATEMENT
This attion involves the goplicability and interpretation of the Missouri Uniform FHdudiaries
Law, 88 456.240, et seq., R.SMo.,, to afidudary’s conduct in drawing checks on her principd’s
acocount, payable to a bank, and securing the depost of those checks into her persond account at
the payee bank. Accordingly, this case does nat fal within the categories of cases within which this
Court has exdudve gppdlae jurisdiction pursuant to Artide V, 8§ 3 of the Missouri Condtitution.
Initid gppelate jurigdiction was therefore gppropriate in the Court of Appeds  Following opinionin

the Wegtern Didrict Court of Appeds, amgority of the judges of that Court ordered it trandferred

1 All gtatutory references are to R.SMo. (1994) unless otherwise noted.



to this Court. Juridiction is gppropriate herein pursuant to Artide V, 8§ 10 of the Missouri

Conditution.



STATEMENT OF FACTS

This case involves two plantiffs, Chouteau Auto Mart, Inc. (heredfiter Chouteau) and
Northland Acceptance Corporation (hereafter Northland), and one defendant, Frs Bank of
Missouri, formerly known as First Bank of Gladgtone (heresfter Bank). All other partiesand daims
were voluntarily dismissad or digposed of by a summary judgment ruling not at issue in this gpped.
Legd File (heresfter L.F.) & 86, 88, 169 & 171.

Thetrid court decided the issues currently before this Court on cross Mations for Summary
Judgment, pursuant to a Stipulation of Facts. L.F. a& 172-76 and 206; Supplementd Legd FHle
(heresfter SL.F.) a 211-20. Pertinent facts from that Stipulation follow.

At dl rdevant times Janice Thompson (heresfter Thompson) was an employes, officer and
fidudary of both Chouteau and Northland. L.F. a 173. Chouteau mantained two corporate
checking accounts with Bank, and Thomypson was authorized to sign checks drawvn on both of those
accounts. L.F. a 172-73. Northland maintained a corporate checking account a Norbank, and
Thompson was authorized to Sgn checks drawvn on thet account asswdl. L.F. a 173. During this
time frame, Thompson adso contralled, and co-owned with her deughter Tami, two Sgparate
accounts at Defendant Bank (heresfter collectively referred to as the Thompson Accounts). L.F. &
172.

Beginning in 1993, Thompson began seding money from Chouteeu and Northland. L.F. a
173-74; SL.F. & 216-20. This scheme involved a series of 83 checks drawn on Chouteau's two
accounts a Defendant Bank and 4 checks drawvn on Northland's account a Norbank. L.F. &
173; SL.F. a& 216-20. Each of the checks was sgned by Thompson, and each was made payable

to Defendant Bank as payee. L.F. & 173. Thompson presented each of the checks to Defendant



Bank, dong with a depogt dip for one of the Thompson Accounts. L.F. & 174.  The proceeds of
eech of the checks were then credited to one of the Thompson Accounts. L.F. & 173. None of
the checks were endorsed to Thompson. L.F. & 174.

Thereisno evidence that Chouteau, Northland, or any of their respective owners benefited
from any of the checks a issue in thiscase L.F. a& 176. The paties have dipulated that
Thompson was nat authorized by Chouteau or Northland to depost any of the checks into the
Thompson Accounts, L.F. a 174, and that she in fact breached her fidudiary duty to Choutesu and
Northland by s0 deposting the checks L.F. a 174. The face amount of the 83 checks written on
the Chouteau accounts and deposited to the Thompson Accounts totaled $843,624.98, with
accrued interest of $374,381.84 through December 13, 1999. L.F. a 173; SL.F. & 216-19. The
face amount of the 4 checks written on the Northland account and deposited to the Thompson
Accounts totaled $59,002.93, with accrued interest of $23,690.20 through December 13, 1999.
L.F.a 173; SL.F. a 219-20.

Thompson dso drew and signed numerous checks on the Chouteau Accournts, payable to
Defendant Bank, other then the ones a issue in thissuit. L.F. a 175. Those other checks were
goplied to the bendfit of Chouteau, and in a manner authorized by Chouteau, Such as payment on
loans, depogt to a Federd Tax Withholding Account, and the purchese of cashie’schecks  L.F.

a 175.



POINT RELIED ON

THE TRIAL COURT ERRED IN GRANTING DEFENDANT BANK'S MOTION
FOR SUMMARY JUDGMENT AND DENYING PLAINTIFF SMOTION FOR SUMMARY
JUDGMENT BECAUSE
() THERE WAS NO GENUINE DISPUTE ASTO ANY MATERIAL FACT, IN
THAT ALL PERTINENT FACTSWERE STIPULATED TO BY THE PARTIES AND
(2  PLAINTIFFS RATHER THAN DEFENDANT BANK WERE ENTITLED TO
JUDGMENT AS A MATTER OF LAW, IN THAT (g SECTION 456.310, RSMO.
DOES NOT PROVIDE THE BANK WITH A DEFENSE BECAUSE IT DOES NOT
ADDRESS THE SPECIHC STUATION WHERE THE BANK ISTHE PAYEE OF A
CHECK DRAWN AND DELIVERED IN A TRANSACTION KNOWN BY THE
BANK, ASPAYEE, TO BE FOR THE PERSONAL BENEHT OF THE FIDUCIARY,
AND, IN ANY EVENT, THE CHECKS AT ISSUE ARE NOT PAYABLE TGO,
ENDORSED TO, OR OTHERWISE PROPER FOR DEPOST INTO THE
FIDUCIARY’S ACCOUNT, AS REQUIRED BY SECTION 456.310, RSMO., AND
(b) SECTION 456.270, RSMO. PROVIDES THAT THE PAYEE OF A CHECK IS
LIABLE TO THE PRINCIPAL IF A CHECK IS DRAWN AND DELIVERED IN A
TRANSACTION KNOWN BY THE BANK, AS PAYEE, TO BE FOR THE
PERSONAL BENEHT OF THE HDUCIARY, AND THE HDUCIARY IN FACT
COMMITS A BREACH OF HER OBLIGATION ASHDUCIARY.

§ 456.270, R.SMo. (1994)
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ARGUMENT

THE TRIAL COURT ERRED IN GRANTING DEFENDANT BANK'S MOTION
FOR SUMMARY JUDGMENT AND DENYING PLAINTIFF SMOTION FOR SUMMARY
JUDGMENT BECAUSE
() THERE WAS NO GENUINE DISPUTE ASTO ANY MATERIAL FACT, IN
THAT ALL PERTINENT FACTSWERE STIPULATED TO BY THE PARTIES AND
(2  PLAINTIFFS RATHER THAN DEFENDANT BANK WERE ENTITLED TO
JUDGMENT AS A MATTER OF LAW, IN THAT (g SECTION 456.310, R.SMo,
DOES NOT PROVIDE THE BANK WITH A DEFENSE BECAUSE IT DOES NOT
ADDRESS THE SPECIHC STUATION WHERE THE BANK ISTHE PAYEE OF A
CHECK DRAWN AND DELIVERED IN A TRANSACTION KNOWN BY THE
BANK, ASPAYEE, TO BE FOR THE PERSONAL BENEHT OF THE FIDUCIARY,
AND, IN ANY EVENT, THE CHECKS AT ISSUE ARE NOT PAYABLE TGO,
ENDORSED TO, OR OTHERWISE PROPER FOR DEPOST INTO THE
FIDUCIARY'S ACCOUNT, AS REQUIRED BY SECTION 456.310, R.SMo., AND
(b) SECTION 456.270, RSMo., PROVIDES THAT THE PAYEE OF A CHECK IS
LIABLE TO THE PRINCIPAL IF A CHECK IS DRAWN AND DELIVERED IN A
TRANSACTION KNOWN BY THE BANK, AS PAYEE, TO BE FOR THE
PERSONAL BENEHT OF THE HDUCIARY, AND THE HDUCIARY IN FACT

COMMITS A BREACH OF HER OBLIGATION ASHDUCIARY.

|. STANDARD OF REVIEW
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Review of cases on trander to this Court fom the Court of Appeds is the same as on
origind goped. Missouri Condtitution, Art. V, 8 10. The standard for appellate review of atrid
court’ sorder granting summary judgment is de novo:

The criteriaon gpped for teding the propriety of summary judgment are no different

from those which should be employed by the trid court to determine the propriety

of sudaning the mation initidly. The propriety of summary judgment is purdy an

issue of law. Asthetrid court’s judgment is founded on the record submitted and

the law, an gppdlate court need not defer to the trid court’s order granting

summay judgment.

ITT Commercial Financial Corp. v. Mid-American Marine Supply Corp., 854 SW.2d 371,
376 (Mo. Banc 1993) (citations omitted); Larison v. Public Water Supply Dist. No. 1 of Andrew
County, 998 SW.2d 192, 195 (Mo.App. 1999). Where, asin the present case, the trid court’s
order does nat gae the grounds upon which it rdied in granting summary judgmert, the court is
presumed to have based its decison on the grounds specified in Respondent’s motion. Moore
Equipment Co. v. H.H. Halferty, 980 SW.2d 578, 581 (Mo.App. 1998); McCrary v. Truman
Medical Center, Inc., 943 S\W.2d 695, 697 (Mo.App. 1997).

Although rulings denying mations far summary judgment are generdly not consdered
appedlcble orders absant specid drcumdances, Farmers Insurance Co. v. McFarland, 976
SW.2d 559, 566 (Mo.App. 1998), Missouri Rule of Civil Procedure 84.14 provides

The gppdlate court shdl avard anew trid or patid new trid, reverse or

afirm the judgment or order of the trid court, or give such judgment as the court

11



ought to give. Unlessjudiice otherwise reguires, the court shall findly dispose of the

ca. No new trid shdl be ordered asto issuesin which no error gopears.
Missouri Courts have frequently relied on Rule 84.14 to findly dispose of a case presanted to the
trid court on cross mations for summary judgment.  E.g., Moore Equipment Co. v. H.H.
Halferty, 980 SW.2d 578 (Mo.App. 1998) (reversing trid court's order granting summary
judgment for defendant, entering summary judgment in favor of plantiff, and remanding the cause to
the trid court to determine dameges); General American Life Ins. Co. v. Barrett, 847 SW.2d
125 (Mo.App. 1993) (remanding cause with directions to vacate summeary judgment in favor of one
party and enter summary judgment in favor of opposing party); see also James v. Union Electric
Co., 978 SW.2d 372, 376 (Mo.App. 1998) (reverang trid court’s grant of dismissa but, pursuant
to Rule 84.14, reviewing trid court's denid of same party’s mation for summary judgment, and
granting summary judgment). Hnd digoogtion by an gopdlae ocourt is gopropriate under Rule
84.14 where “there is a record and evidence upon which it can render find judgment with some
degree of confidence in the reasonableness, fairness and accuracy of the outcome and the gopdlate
briefs are suffident to dlow it to decide the underlying legd issues presanted.  Central Bank of
Kansas City v. Costanzo, 873 SW.2d 672, 675 (Mo.App. 1994). Such dispogtion is
paticularly gppropriate where “there is no red conflict of evidence upon any essantid fects”
General American Lifelns. Co., 847 SW.2d a 132.

In the present case, not only isthere“ro red conflict of evidence upon any essentid facts”
but dl of the facts were presented to the trid court by dipulation in connection with cross mations
for summary judgment. Moreover, the issues of law raisad by the parties' repective maotions for

summary judgment areidentica. Accordingly, this causeisripe for find digpogtion through goped.

12



II. DISCUSSION
A. Overview of §456.270

Hantiffs dams agang Defendant Bank are based upon 8 456.270 of the Missouri
Uniform Fdudaries Law, which provides asfallows

Check drawn by fiduciary payableto third person. -

If acheck or other hill of exchangeisdrawn by afidudary assuch, or inthe

name of hisprincipd by afidudary empowered to draw such indrument in the name

of hisprincipd, the payee is nat bound to inquire whether the fidudiary is committing

abreach of his abligation as fidudary in drawing or ddivering the indrument, and is

not chargegble with natice thet the fidudary is committing a breech of his obligation

asfidudary unless he takes the instrument with actud knowledge of such breach or

with knowledge of such facts thet his action is teking the insrument amounts to bed

fath. If, however, such indrument is payable to a persond crediitor of the fiduciary

and ddlivered to the crediitor in payment of or as security for a persond debt of the

fidudary to the actud knowledge of the creditor, or is dravn and ddivered in any

transaction known by the payee to be for the persond bendfit of the fidudary, the

creditor or other payee is lidble to the principd if the fidudary in fact commits a

breach of his obligation asfidudary in drawing or ddivering the insrument.
Although this Satute establishes severd permutations of potentid lidhility for the payee of acheck, it
is composed of only two rather lengthy sentences, with each addressing quite different factud
soenarios and imposing quite different legd obligations. The characterigtic which is common to both

sentences however, and which diginguishes them from mog of the remaining portions of the
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Uniform Hdudaries Law, isthat liability is premisad upon a party’s satus as the payee of a check,
as opposed to amere depasitory or other entity in the chain of collection or handling of a check.

The legd obligation impaosad by fird sentence upon a Payee is a duty of inquiry into the
propriety of the fidudary's actions, arising from the Payee being chargegble with notice thet the
fidudary may be breaching her obligation. Generdly, the Payee is chargegble with such notice, and
therefore has no duty of inquiry, unless he takes the ingtrument with actud knowledge of a breach of
fidudary duty, or with knowledge of such fadts that this action in teking the ingrument amounts to
bed faith.

The legd obligation imposed upon a Payee by the second sentence of § 456.270 is much
more gringent, risng virtudly to the leve of insurer, once the sringent factud predicates are met.
Under it, the “payee is lidble to the principd if the fidudary in fact commits a breech of his
obligation.” This heightened obligation aises only in two didinct factud dtuetions  The fird is
where the check is payable to a creditor of the fidudiary, and ddivered to the creditor in payment of
or as security for a persond debt of the fidudary, to the actud knowledge of the creditor.  The
second iswhere the check is“drawn and ddivered in any transaction known by the payee to be for
the persond benfit of the fidudary.”

B. Applicability of 8 456.270 to the Present Case

This is nat a case aidng from the duty of inquiry obligation of the fird sentence of
8§ 456.270. Nor isit acase aigng from thefirg factud scenario of the second sentence, where the
check is ddivered to a creditor of the fiduciary in payment of, or as security for, a persond debt of

the fidudary. It is a case aisgng under the second portion of the second sentence of §456.270,

14



regarding transactions known by the payee to be for the parsond benefit of the fidudary. The
dements of adam under that section, as gpplied to the facts of thiscase, are:

(1) Defendant was the payee of the checks,

(2) Thompson was afidudary of Chouteau and Northland;

(3) Thompson was empowered to draw checks on Chouteau's and

Northland’s accounts;

(4) The checks were dravn and ddivered in transactions known by Bank

to be for the persond benefit of Thompson; and

(5) Thompsonin fact breached her obligation asfidudary in -+ drawing or

ddivering the checks.

Elements 2, 3 and 5 were admitted pursuant to the Stipulation of the parties, and remain admitted.
Although Bank dso Stipulated that each of the checks “was made payable to Fird Bank of
Missouri (or its predecessor Firgt Bank of Gladstone) as payee,” L.F. a 173 (emphadis added), it
argued on goped that it was nat the payee, and the mgority opinion of the Wesern Didrict
interpreted “payeg” as that term is usad in 8 456.270, to mean “a payee other than a
payee/depository bank covered by § 456.310°. Mgority Op. & 13. Accordingly, the firgt
dement of the daim, regarding the Bank’ s Satus as payeg, is discussed a length below.

Although not expresdy dipulated, there is no digoute as to the fourth dement. Thompson
hed an ownership interest in, and controlled, the persond accounts into which the checks were
deposted & Bank. L.F. & 172. The parties sipulated thet, following review of al the records of
Thompson's accounts, there is no evidence that ather of the Plaintiffs, or their respective owners,

benefited in any way from said depogits. L.F. a 176.
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Thefact that the funds were deposited into an account owned and controlled by Thompson
is Sgnificant to the persond bendfit issue. If, for example, Thompson had obtained cash back from
acheck payable to the Bark, the Bank might have legitimatdy daimed thet it did not know whether
sad cash was for the persond bendfit of Thompson, or whether Thompson was, as a mere balleg,
taking the cash for the benefit of her prindipd. By depositing the proceeds into her accounts,
however, the Bank indisputably and by dipulation knew thet it was making Thompson the owner
and not Smply a possessor, of the funds  See, Trenton Trust Company v. Western Surety
Company, 599 SW.2d 481, 489, n. 2 (Mo. 1980) (depost of guardianship funds to persond
acoount is “transaction known by the trandferee to be for the persond benefit of the fidudary”
under 8§ 456.260). Indeed, the Bank did not dispute, ether in its response to Rlaintiff's Second
Mation for Summeary Judgmert, its Third Motion for Summary Judgment, or in Respondent’s Brief
filed in the Court of Appeds that the checks were dravn and ddivered in transactions known by it
to be for the persond benefit of Thompson. L.F. a 202-05 and 188-94. Since the trid court did
not specify the bads for its ruling, and the Bank’s lack of knowledge of persond benefit was not
raised in its mation, such lack of knowledge should not be consdered as a basis for afirmance of
thetrid court’s order. Moore Equipment Co. v. H.H. Halferty, 980 SW.2d 578, 581 (Mo.App.
1998); McCrary v. Truman Medical Center, Inc., 943 SW.2d 695, 697 (Mo.App. 1997).

1. Bank’s Statusas*“ Payee” Under § 456.270

Defendant Bank was indisputably the payee of the checks @ issue. It dipulated in the trid
court that each of the checks in quesion was made payable to it “as payee” L.F. a 173
(emphesis added). In its brief on goped, however, it argues thet the term “payee” as used in the

datute, did not incdlude abank. Respondent’ s Brief a 13-14.
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The mgority and the dissent in the Court of Apped's agree that the scope of the term payee
“isin no way limited by § 456.270,” and that therefore this “section would gppear, on its face, to
be gpplicable where a bank is the payee, even if it was made a payee for the sole purpose of
effectuating a deposit from the principa’s account to the fidudary’s persond account.” Mgority
Op. a 12; Dissnt a& 1. The mgority nonetheless condluded:

However, in our view, such an interpretation of 8 456.270 would leaveit in conflict

with § 456.310 in that it would essentiadly negate the ‘defense’ provided banks by

8§ 456.310, when its role in the transaction was, as a practicd mater, limited to a

depogitory bank.
Magoarity Op. & 12. Paintiffs most respectfully disagree with the Mgority’s andyss  Frg, the
transactions a issue are not properly dassfied as ones in which the bank was mede payee for the
“sole purpose of effectudting a depost from the principd’s account to the fidudiary’s persond
account,” or where the bank’s role was “limited to a depodtory bank.” The purpose of
effectudting a depodt from the principd’s account to the fidudary's persond account cannat,
conggtent with a bank’s fundamenta contractud obligation to pay checks as they are written, be
accomplished by making the bank the payee. The only reason the bank’s rale may have in fact
been limited to a depogitory bank was because of its misfessance in failing to honor and pay the
checks as they were written. (1.e, if the bank had followed the written indructions on the checks its
role would not have been limited to a depository bank). Second, 8§ 456.310, when interpreted
acocording to its terms, congstent with a bank’ s fundamenta contractud obligation to pay checks as

they are written, and in light of the history and purposes of the Uniform Fdudiaries Law, does nat
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provide a defense, and is Imply ingpplicable, under the facts of this case There is therefore no
conflict between the satutes which would require ajudica amendment to harmonize,
2. Bank’s Statusasa Depository of the Fiduciary

A bank’s obligation to pay checks as they are written is fundamentd to the rdaionship
between a bank and its cusomer, and has long been recognized by Missouri courts. American
Sash and Door Company v. Commerce Trust Company, 25 SW.2d 545, 548 (Mo. App.
1930) (“Thereis an implied contract exigting between a bank and a depositor to the effect thet the
bank will pay out the depositor’s money only to persons to whom he orders payment to be mede’),
dfirmed, 56 SW.2d 1034 (Mo. Banc 1932); Cassd vs. Mercantile Trust Company, 373 S. W.
2d 433, 438 (Mo. Banc 1965) (“the implied contractua obligation assumed by the bank is to honor
and pay on presentation the depodtor’s checks to the person or persons to whom he orders
payment’). Pantiff has discovered no Missouri cases which even purport to aorogate this
obligation, with or without reference to the Uniform FHdudiaries Law.

Paticularly gppropriate to the present case is Wright v. The Mechanic's Bank of S.
Joseph, 466 SW.2d 174 (Mo. App. 1971), in which a Mrs. Peary drew a check payable to
Defendant Mechanic's Bank of S. Jossph. An individud named Stewart ddlivered the check on
Mrs. Peary’s behdf to the bank and requested that it be deposited to his persond account. The
bank did 0. The hers of Ms Peary indituted suit againg the bank to recover the procesds. The
Court of Appeds found the trid ocourt's judgment in favor of the bank dearly eroneous and
directed that judgment be entered in favor of Plantiff. In so doing, it expresdy adopted the
falowing andydsfrom Sms, EX'r v. United Sates Trust Co. of New York, N.Y., 103 N.Y. 472,

9 N.E. 605, 606:
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The check, upon itsface, imported the ownership of the moneys represanted in it by

Dr. Sms and hisdesire that its custody be transferred from the Peopl€e' s Bank

to the defendant [United States Trugt Co].* * * If he had S0 intended (to pay the

money to Crowdl), the check would have been made payable to Crowel’s

order. * * * The defendant could have refused to receive the depost * * * but,

having accepted * * * it was bound to kegp Dr. Sms moneys until it received his

directionsto pay them out.
466 SW.2d a 176-77 (Emphas's and omissons supplied by Wright court). The Wright court’s
adoption of Sms halding, and itsrationde for doing o, is succinct and irrefutable:

We adopt this languege in the present case. It dearly dedares what the law
should bein cases Smilar to the one & bar. No other rule can or will provide sfety
for the deposts of members of the public, who ded with banks and must of
necessity, depend upon the rule thet banks will recaive, hold and disburse the

moneys of thair depogitors as such depositors direct.

Thus, the Mgority’ s condusion thet a perceived conflict between 88 456.270 and 456.310
necessitated additiond language to “harmonize’ them was based on the fase premise that, in the
transactions a issue, the Bank “was made a payee for the sole purpose of effectuating a deposit
from the principd’ s account to the fidudiary’s persond account.” Mgority Op. a 12. Pursuant to
the foregoing autharities, an intent to trandfer funds to an individud is not evidenced by making a
check payable to a bank. An intent or purpoe of efectuding a trander to an individud is

evidenced by meking a check payable to that individud, or hisorder. Indeed, this condusion isno
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more than common sense. Where a check is payadle to an individud the bank can depost the
check to individud’ s account, because the person to whom payment was ordered (i.e. the payee) is
recaiving the proceeds. Where the bank itsdf is the payee, however, it could in no way honor the
written indructions of the check by depositing it to the individud’ s account because the person to
whom payment is ordered is not recaiving the funds.

The Mgority acknowledges that, even under its interpretation of the Satute, “a bank could
dill beligble under 8 456.270 if, as payee, it was not o adepogitory bank.” Mgority Op. a 13.
The Defendant Bank’s role in the present case was in fact limited to a “mere depository” only
because it chose to ignore and dorogate its role and respongibilities as a payee and, in contravention
of the express written indructions of the maker, become a depogtory of the fidudiary, Thompson.
There is no harshness or inequity in denying the Bank a “defense’ available to depogitory banks,
when the only reason it became a depository, or that its role was S0 limited, was because of its
misfeasance in depositing the chedk to an account of someone other than the payee, and falling to
give the meker anything of vaue for its money. That is if Bank had honored its fundamentd
obligation to pay checks as written, its role would never have been a depository of the fidudary at
all (much lessa”mere depository”) with respect to the checks a issue.

C. Applicability of § 456.310

For reasons st forth above, Plantiffs suggest that § 456.270 does not conflict with
§ 456.310, and that an andysis of § 456.310 is therefore unnecessary. When such an andlysis is
undertaken, however, it in fact confirms the lack of conflict by demongrating thet 8§ 456.310 is nat,
by its terms, gpplicable to the transactions & issue, and that it therefore cannot provide a defense to

Defendant Bank.
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Section 456.310 provides

If afidudary makes a depodt in a bank to his persond credit of checks
dravn by him upon an account in his own name as fidudary, or of checks payadle
to him asfidudary, or of checks drawn by him upon an account in the name of his
principd if he is empowered to draw checks thereon, or of checks payable to his
principd and endorsed by him, if heis empowered to endorse such checks, or if he
otherwise makes a deposit of funds held by him as fiduciary, the bank receiving
such deposit is not bound to inquire whether the fidudary is committing thereby a
breach of his obligation as fidudary; and the bank is authorized to pay the amount of
the depogt or any pat thereof upon the persond check of the fidudiary without
being ligble to the principd, unless the bank recaves the depasit or pays the check
with actud knowledge that the fidudary is committing a breach of his obligetion as
fidudary in meking such depost or in drawing such check, or with knowledge of
such factsthat its action in recaiving the deposit or paying the check amounts to bed

fath.

(Emphasis added)

1. Lack of “Payee” Element in § 456.310

The mogt obvious reason thet this section does not gpply to the transactions at issue in the

present caseisthat it does not address does not address the “payeg’ dement, which is required by
§456.270, and was the linchpin of ligaility in Wright, and cases dited therein.  Plaintiffs have never
agued that persond benefit to the fidudary, done is auffident to impose liability on a bank.

Indeed, there are numerous Stuations, such as when a fidudary, with authority to sgn payrall
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checks, 9gns her own payrall check, where the bank would have no lighility or duty of inquiry, a
leest absent bed faith or actud knowledge of a breach of fidudiary duty. Thus while §456.310
admittedly affords a bank with some protection in such Stuations involving aknown persond benefit
to thefidudary, it isin no way incondgtent or a odds with 8 456.270 because § 456.310 does not
address the pedific drcumdances covered by § 456.270, where the known persond benefit to the
fidudary demeantiscoupled with the dement of the bank being the payee of acheck.
2. Nature of Deposits Encompassed by § 456.310

Perhgps more fundamentaly, but less gpparently, 8 456.310, properly construed, does
not address the type of “depost” into a fidudary's account & issue in this case. Although the
Mgority interprets “*otherwisg in the Saute, as defined in the dictionary as ‘in another manner;
differently,” to indude any means of deposit, induding the deposits mede by Thompson. Webder’'s
New World Callege Dictionary 959 (3rd ed. 1997),” Mgority Op. a 10, such a broad definition
cannot withgtand careful sorutiny, asilludtrated by the two following examples.

Hrd, the gatute spedificaly indudes “ checks payable to his principa and endorsad by him,
if heis empowered to endorse such checks”  If the Mgority’ sinterpretation that “ otherwise makes
a depost” redly means “any means of depost,” (emphass added), then checks payable to his
principal and endorsed by the fidudary, even if the fidudary lacked endorsement authority, would
be protected aswell.

Perhgps an even more repugnant scenario would be a fidudary presenting a principd’s
check payable to a third party, such as a utility company. Agan, under an interpretation that
“otherwise makes a deposit” redly means “any means of depost”, abank deposting aprincipd’s

check payable to Union Electric to the fidudiary’ s account would be protected.
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Such interpretations are dearly untenable and would render the bulk of the dautory
languege is superfluous. If such results were intended, the legidature could have Smply said “If a
fidudary mekes a deposit to his persond credit of funds hdd by him asfidudary, the bank recaiving
such deposit” is not bound to inquire as to a breech of fidudary duty, absent bed fath or actud
knowledge. The red issue is therefore not whether “ otherwise makes a deposit” was intended to
be limited, but how “otherwise makes a depodt” was intended to be limited. See, Hyde Park
Housing Partnership v. Director of Revenue, 850 SW.2d 82, 84 (Mo. Banc 1993) (rule of
datutory congruction that “it will be presumed thet the legidature did not insart idle verbiage or
supefluouslanguege in adaute’).

The only principled interpretation of 8 456.310, which is supported by both the statutory
language and the higtory and purposes of the Uniform Fdudaries Law, is one that rdieves the bank
of the heightened responghilities higtoricaly placed upon it by the common lawv when dedling with
fiduciaries, while presarving the bank’s contractud obligations to its cusomer which exig whally
goat from, and regardless of, any fiduday rdationship. In the context of the present case, the
bank’s conduct in failing to pay the checks according to their terms which is a violdion of a
fundamenta obligation thet in no way arises from afidudary rdationship, is not protected.

The datutory language provides a basis for this condusion in that § 456.310 references
checks drawn upon the account of the principd “payable to him as fidudary,” “checks dravn by
him upon an account in the name of his principd if he is empowered to draw checks thereon,” and
“checks payable to his prindpad and endorsed by him, if he is empowered to endorse such
checks” Each of these scenarios addresses checks that are facidly gppropriate for deposit to the

fiduciary’s persond account because they are either payable to the fidudary or properly endorsed
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to the fidudary. They dso presant Stuations that provide the fidudiary, because of the authority
granted him by the principd, with excdlent opportunities to abuse that authority and misgppropricte
the principd’ s money.

Prior to the adoption of the Uniform Fdudaries Law, a bank was not only bound by its
basic contractud obligations to customers, but was additiondly burdened with a*common law duty
to inquire into the propriety of fidudary transactions” General Insurance Co. of America v.
Commerce Bank of . Charles, 505 SW.2d 454, 457 (Mo. App. 1974). Asthis Court hdd in
Lucasv. Central Missouri Trust Co., 166 SW.2d 1053 (Mo. 1942):

There are three ways in which a bank may incur liability and be compelled to meke

good depodits that have been misappropriated by afidudiary: (1) by aviolaion on

its part of the contract, express or implied, between it and the owner of the fund; *

* * (2) by appropriating the fund, dther with or without the fidudary’s consent, to

the payment of the latter's debt to the bank; * * * and (3) by assisting the fiduciary

to accomplish the misgppropriation, the bank having knowledge actud or

congructive, thet the fraud is being or about to be perpetrated by the fidudary.

166 SW.2d a 1058 (quoting Am.Jur. 8§ 517, pp. 371-72). A bank’s common law obligation
upon “actud or condructive’ notice of fraud sometimes became so onerous thet the Uniform
FHdudaries Law was adopted “to fadlitate commercid transactions in negatiable indruments held in
trudt, by rdaxing some of the harsher rules which reguire of a bank and of individuas the highest
degree of vigilance in the detection of fidudary wrongdoing.”  Trenton Trust Co. v. Western

Surety Co., 599 SW.2d 481, 490 (Mo. banc 1980).
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In summary, the purpose of 8§ 456.310 is to rdlax and then codify a bank’s obligaion to
inquire into fidudary transactions for the purpose of detecting fidudiary fraud. 1t does not purport to
rdieve a bank of its contractud obligations to its cusomers, such as when it ignores the written
ingruction of the customer by crediting the check to an account other then that of the named payee.
Section 456.310 is therefore not in conflict with 8§ 456.270 where a bank, as payee of check,
processes it in contravention of the written indructions and in a transaction known by it to be for the
persond benefit of thefidudiary.

Prejudgment I nter est

Asindicated by the foregoing, Rlantiffs are, as a matter of law, entitled to judgment. The
amount of damages is readily ascertainable and has indeed been dipulated.  Since each of the
checks was for a fixed and determined amount, rendering the daims liquidated, they are subject to
pre-judgment interest a the Satutory rate of 9 percent per aanum. 21 West, Inc. v. Meadow
Green Trail, Inc. 913 SW.2d 858, 871-72 (Mo.App. 1995). Interest accrues from the date of
breach, J.R. Waymire Co. vs. Antares Corp., 975 SW.2d 243, 248-49 (Mo.App. 1998) (“Pre-
judgment interest on unpad red estate commisson due from the date property is sold and

commission payable’). The cdculations asto the amount of Pre-judgment interest are dipul ated.
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CONCLUSON

For the foregoing reasons, Flantiffs pray for the Court’s Order reveraing the judgment of
the trid court, and, pursuant to Missouri Rule of Civil Procedure 84.14, directing thet judgment be
entered in favor of Flantiff Chouteau Auto Mart, Inc. againg Defendant Frst Bank of Missouri in
the principd sum of $843,624.98, plus accrued interest of $374,381.84 through December 13,
1999 and per diem interest of $208.02 for each day theresfter until the date of judgment, dong with
the cogt of this adtion, and directing that judgment be entered in favor of Plaintiff Northland
Acceptance Corporation, Inc. agang Defendant FHrst Bank of Missouri in the principd sum of
$59,002.93, plus accrued interest in the sum of $23,690.20 through December 13, 1999 and per
diem interest of $14.55 for each day theredfter until the date of judgment, and for such other and
further reief asthe Court deemsjust and proper.

Respectfully submitted,

WITHERS, BRANT, IGOE & MULLENNIX, P.C.

By:

Michad S. Shipley #33249
Vincent F. Igoe, J. #22478
Two South Man
Liberty, Missouri 64068
(816) 781-4788 - Telephone
(816) 792-2807 - Fax
ATTORNEYSFOR PLAINTIFFS/ APPELLANTS
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CERTIFICATE OF SERVICE

The undersigned counsd hereby certifies that one photocopy of the foregoing Brief and one
floppy disk were mailed, postage prepaid, to John Shank, Attorney for Defendant Appdlee, Frst
Bank of Missouri on this 14" day of March, 2001.

Miched S Shipley

CERTIFICATE OF COMPLIANCE

Comes now the underdgned counsd for FRlaintiffs and, pursuant to Spedial Rule No. 1(c &
f), certifies that this brief complies with the limitations contained in Specid Rule No. 1(b), that the
brief, exdusve of the Sgnature block and this cartificate, contains 6,622 words, and thet the floppy
disk containing this brief which is being filed and sarved has been scanned for viruses and thet it is
virusfree

Respectfully Submitted,

WITHERS, BRANT, IGOE & MULLENNIX, P.C.

Miched S Shipley #33249
Vinoat F. Igoe # 22478

Two South Main Stregt

Liberty, MO 64063

(816) 781-4788 Teephone

(816) 792-2807 Facamile

ATTORNEYSFOR APPELLANTS/ PLAINTIFFS

27



