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JURISDICTIONAL STATEMENT

This cae involves an origind petition for writ of habeas corpus under Missouri Supreme Court
Rules84.22 t0 84.26, 91.01 & s, and Chapter 532, RSVIo. 2000. Thisisan origind prooceeding for writ
of habeas corpus that was filed with this court on January 29, 2002. Jurisdiction over this cause lieswith
the Missouri Supreme Court. Missouri Condtitution, Artidle V, Section 4.1; 8532.030, RSMo. 2000;
Missouri Supreme Court Rule 91.01(a), (b); 91.02(a).

Named respondent, Patricia Corndll, Superintendent of the Women's Eastern Reception and
Diagnodiic Center, is petitioner's cugtodian and isthe proper party respondent. Missouri Supreme Court

Rules91.04, .07.



STATEMENT OF FACTS

Procedural History

Petitioner filed her petition for writ of habess corpus with the Supreme Court of Missouri on
January 29, 2002. After recalving suggestionsin oppadition to the petition, the court issued awrit of habeas
corpus on March 19, 2002. The writ waived production of the petitioner, but ordered respondent to file
areturn. After thefiling of the return, briefing by the litigants ensued.

Previoudy, petitioner sought Sate hebess rdief from the Circuit Court of Audran County
(Respondent's Exhibit C). The dircuit court denied rdief (Respondent's Exhibit D). After an evidentiary
hearing (Petitioner's Exhibit 1), the drcuit court found petitioner's daim did not merit awrit of habess corpus
(Respondent's Exhibit D). The Missouri Court of Appedls aso denied rdief (Petition, page 1). Litigation

of the petition for writ of Sate habeas corpus then began before this court. O'Sulliven v. Boerckd, 526

U.S. 838 (1999).

Statement of Facts

On March 25, 1999, petitioner pled guilty to three counts of Satutory regpe. Between May 1,
1998, and June 14, 1998 (Respondent's Exhibit A, page 23), petitioner, aschool teacher (Respondent's
Exhibit B, page 12) hed sexud intercourse with her gxth grade literature sudent on three different occasons
(Respondent's Exhibit A, pages 14-18; Respondent's Exhibit B, page 31). Although Satutory digible for
three consecutive life sentences, 8566.032, RSVIo. 2000, petitioner was sentenced to three concurrent
terms of ten yearsimprisonment with the Missouri Department of Corrections (Respondent's Exhibit B).

Habess litigation ensued.



ARGUMENT

l.

THE COURT SHOULD DECLINE TO REVIEW PETITIONER'S CLAIMS
CHALLENGING THE LAWFULNESSOF HER GUILTY PLEA BECAUSE REVIEW OF
THOSE CLAIMSISBARRED BY PETITIONER'SDEFAULT IN THAT SHE DID NOT
LITIGATE THE CLAIMSINA TIMELY FILED RULE 24.035 MOTION (Responding
to Petitioner's Point V).

In her brief to this court, petitioner contends that she recaived ineffective asssance of guilty plea
counsd because counsd led her to bdieve that she could possibly get "shock probation” under 8559.115,
RSMo. 2000 (Appdlant's Brief - heranafter App. Brf. -- pages 11-14). Pditioner dso contendsthat the
tria court had no jurisdiction to sentence petitioner to shock probetion (App. Brf., pages 14-15). Ladly,
petitioner contends thet her due process rights were violated because the Sate did not express oppodtion
to shock probation until aweek before the drcuit court's order denying shock probation (App. Brf., pages
16-17). Review of these daimsin a date habeas corpus petition is barred by default because these dams
should have been presented by petitioner in atimdly filed Rule 24.035 pogt-conviction maotion.

A dam of ineffective asssance of trid counsd and adam of atrid court'slack of juridiction is
typicd litigation in a Rule 24.035 mation. E.g., State v. Hunter, 840 SW.2d 850 (Mo. banc 1992), cert.
denied, 509 U.S. 926 (1993) (post-conviction gpped under Rule 24.035 invalving ineffectiveness dam);
Casonv. Sate, 997 SW.2d 92 (Mo. App. SD. 1999) (jurisdictionissuereviewed). Of course, thethird
issue, the due process issue could have been litigated by petitioner in an amended maotion under Missouri

Supreme Court Rule 24.035(g). Recognizing that her daims are subject to procedurd default from the
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falureto litigate them in atimdly filed post-conviction mation, State ex rd. Smmonsv. White, 866 SW.2d

443 (Mo. banc 1993), petitioner saeksto show "good cause and actud prgudice’ to overcome her default
(App. Brf., pages 18-20). Pditioner cannot show cause for her defaullt.

The court ssemsto have adopted the sandard of cause and actud prgjudice from United States
Supreme Court cases discussing the conoept in afederd habeas corpus context. 28 U.S.C. 82254 (federd
habess corpus gaute); see Brown v. State 66 SW.3d 721, 726, 731 (Mo. banc 2002), quoting Murray

v. Carrier, 477 U.S. 478, 488 (1986) and United Siates v. Frady, 456 U.S. 152, 170 (1982). Ptitioner

falsto show ather ineffective assigance of counsd or an extarnd impediment to the presentation of the

daminaRule 24.035 mation. Murray v. Carrier, 477 U.S. at 488.

Initidly, petitioner contends that she received ingffective assstance of counsd; thus, she did not file

a pog-conviction motion (App. Brf., pages 18-19). Pdtitioner's complaint of ineffective assgtance of

counsd, however, refersto trid counsd during the period before her June 18, 1999 sentencing. Petitionar’s
default, on the other hand, occurred after sentencing when she did nat file atimey Rule 24.035 mation.
Petitioner does nat suggest thet she recaived ingffective assstance of counsd during thet period after
sentenaing (App. Brf., pages 18-19). Nor can she snce adam of ineffective assistance of pogt-conviction

counsd does not condtitute cause to overcome default in federd habessllitigetion. Colemanv. Thompson,

501 U.S 722, 752 (1991). Peitioner refersto no Supreme Court decison where the underlying daim of
ineffective assgance of trid counsd is a0 the cause for the default of thet underlying daim (App. Brf.,
pages 18-19).

Petitioner cannot show good cause to overcome her default. She had the factud and legd tools

by which to congtruct her chdlengeto the guilty plea. See Legainsv. Lockhart, 822 F.2d 764, 766 (8th
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Cir. 1987), cart. denied, 485 U.S 907 (1988). Thelegd theory underlying petitioner'sdam isthat "shodk
probation” -- the 120 day cdl back provison of 8559.115, RSMo. 2000 -- was not available to her due
to the nature of her arimes. Thet legd theory wias reediily available under the datute. Section 559.115.5,
RSMo. 2000. The datute plainly satesthistheory. During the ningty days after sentenaing, petitioner hed
the legd todls avalladle by which to condruct her daim that her guilty plea was involuntary because she
recaved ineffective assstance of counsd in that shodk probation was not an available sentending dtemdive
for gatutory rape under 8559.115.5, RSVio. 2000.

Petitioner contends thet it was difficult for her to assart her dam because the Sae, the trid judge
and trid counsd did not inform her of her indigibility for shock prabetion (App. Bif., page 19). Of course,
thet isnot thelegd issue Theissueiswhether petitioner could reasonably have been avare of thedam,
Brownv. State, 66 SW.3d a 731, and theanswer isyes. Thedam is based upon agatute, 8559.115.5,
RSMo. 2000; thus, petitioner could have assarted the daim in atimdly filed post-conviction maotion.

That McClesky did not possess, or could not reasonably have obtained, certain
evidence fails to esablish cause if other known or discoverable evidence could have
supported thedam in any evert.

McClesky v. Zant, 499 U.S. 467, 497 (1991); see also Zeitvagd v. Delo, 84 F.3d 276, 281 (8th Cir.),

cart. denied, 519 U.S 953 (1996). Given the availdhility of petitioner'sdaimsfor assation in atimely post-
conviction motion, petitioner cannot demondirate cause to overcome her defaullt.

Petitioner criticizes her trid counsd, the pleacourt and the prasecutor for faling to disdoseto her
that shewasindigible for shock probetion (App. Brf., page 19). Asnoted, theissueis not what petitioner
knew, but what she could have known. Brown v. State, 66 SW.3d a 731. Pditioner had a duty to
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puredligently her dam. In Merriwesther v. Grandison, 904 SW.2d 485, 489 (Mo. App. W.D. 1995),

the court of gopeds dated that "the determingtion of ‘manifest injudtice cdls for a broader inquiry, into
which would figure the prisoner’'s own want of diligence or his ddiberate bypass of an avallable remedy as
amatter of Srategy, which might conditute waiver of his habess corpus remedy.” Similarly, the federd

court of appedisin Duval v. Purkett, 15 F.3d 745 (8th Cir.), catt. denied, 512 U.S. 1241 (1994) rejected

as defaulted under Missouri law and barred from federd habess review a dam that a Missouri inmete
dleged he did not learn about until long after thetime for filing a Rule 24.035 mation have dapsed. Id. at
748. The Duval court noted thet a pogt-conviction atorney could have discovered the dlaim by reading
the rdevant Missouri satute and ardevant decison ontheissue 1d.

In short, Duval and Meriweether indicate thet a prisoner seeking Rule 91 sate habess corpus

rdief may not present dams that were reasonably discoverdble in time to raise the daim in a pos-
conviction motion or on direct goped. Thisview of thelaw is supported by the law concerning thefiling

of asscond or uccessve Rule 27.26 mations that was sat out before Sate ex rd. Smmonsv. White, 866

SW.2d 443 (Mo. banc 1992). Missouri Supreme Court Rule 27.26 was the vehide for pog-conviction
chdlenges to Missouri judgments of conviction and sentence before the adoption of Missouri Supreme
Court Rules 24.035 and 29.15. Missouri Supreme Court Rule 27.26(d) disdlowed the filing of a
successve mation when the successive mation hed a dam resolved adversdy to the movant on a prior
gpplication or "where the ground presented is new but could have been raised in the prior motion.” As
noted, petitioner hed the legd toals by which to present her dam in atimdy filed Rule 24.035 mation.
The Brown court dso embraced the belief that Sate habeas corpus may not be used to drcumvent

thetimelimits st out in Rule 24.035(b). Brownv. State, 66 SW.3d & 731. Accordingly, once " cause’
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passes, or phrased ancther way, once the obstruction to asserting adaim passes, aninety day period in
which to indtigate state habess litigation should begin. Cf., 28 U.S.C. §2244(d)(1)(D) (federd hebess one
year datute of limitations). A finding of "causg" in asate habeas setting should not dlow litigation of adate
habess petition months, years or decades after the obstruction'sremoval.” Petitioner aleged thet her daim
became known on October 14, 1999 (Petition, page 3, paragrgph 4). If S0, petitioner should have filed
her Sate habeas corpus petition within ninety days of October 14, 1999. Petitioner dlegesthat shefiled
her sate habeas corpus petition on December 6, 2000 in the Circuit Court of Audrain County (Petition,
pege4). Thisfiling waslong after the ningty day window dosad.

Petitioner dso contends that she suffered actud prgjudice (App. Brf., pages 19-20 citing United
Satesv. Frady, 456 U.S. a 170). Not only must have petitioner shown good cause to overcome the
default, she must dso show actud prgudice. Brown v. State, 66 SW.3d a 731. Petitioner isrequired
to show prgudice thet risesto theleve of actud prgudice discussad by the Supreme Court in United States

v. Frady, supra Brown v. State, 66 SW.3d a 726. Of course, this requires much more than showing a

conditutiond error. Charronv. Gammon 69 F.3d 851, 858 (8th Cir. 1995), diting Zinzer v. lowa, 60 F.3d

1296, 1299 n.7 (8th Cir. 1995). All petitioner contends, however, is thet her guilty pleais involuntary

*Smilary, afinding of cause and prgudice for oneissue should dlow litigetion in State habees for

thet oneissue, nat for any number of issues



(App. Brf., page 20). Pditioner does not attempt to take the Step of showing actud prejudice, asrequired
by Brown v. Siae, 66 SW.3d at 726.

Petitioner next suggeststhet thereisa"manifes injugice” invalvesin this case (App. Bf., pages 20-
21). Of course, a"manifest injugtice” is but ancther way of dating that the prisoner is "actudly innocent.”
Clay v. Dormirg 37 SW.3d 214 (Mo. banc 2000); Brown v. Sate, 66 SW.3d a 731. Petitioner does
not assert that sheis probably actudly innocent (App. Brf., page 21). Nor could she after her admissons
a the guilty plea proceedings (Respondent's Exhibit A, pages 14-18). Some detail of petitioner's sexud
activity with her twelve year old student is provided in the sentenaing transcript (Respondent's Exhibit B,
pages 31-44). Inaguilty plea setting, the showing that petitioner must make in order to show “probable

actud innocence' isextramdy high. Weeksv. Bowersox, 119 F.3d 1342, 1351-52 (8th Cir. 1997) (en

banc), cert. denied, 522 U.S. 1093 (1998). Petitioner does not supplement her damswith new reliable
evidence of innocence; thus, she can nat invoke the " probable actud innocence’ exception.

In the "manifest injusticg” saction of her brief, petitioner improperly merges the conoept of manifest
injustice and the concept of juridiction (App. Brf., page 21). Pdtitioner contendsthet her last damisa
contention that the trid court did not have juridiction to sentence her to shodk probation (App. Brf., page
21). Petitioner could cite Brown v. State, 66 SW.3d a 731 for that propogition without merging these
concepts. Of course, her contention fals as ametter of fact and asamatter of law. Asamaiter of fat,
petitioner was not ever placed on shock probation; thus, her custody is not pursuant to an agpect of the
crimind judgment for which therewas no juridiction. Asameter of law, the concept of “juridiction” is
alimited one. Circuit courts have jurisdiction to try arimes, induding the fdony of datutory repe. Staev.
Parkhurg, 845 SW.2d 31, 35 (Mo. banc 1992). The circuit court obtained jurisdiction over petitioner
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when she gppeared and defended without objecting. 1d. @ 35 n4. Given the limited concept of
"juridiction,” it gopearsthereis no legitimate jurisdictiond issueinthiscase. Sincethetrid court did not
place petitioner on shock probation, it did not exceed itsjurisdiction.  Firdly, petitioner contendsthet she
is presanting damsthat were not known to her in timeto file a Rule 24.035 motion (App. Bif., peges 22-
23). Frd, thisexception to the procedurd default ruleis not recognized by this court in Brown v. State,
66 SW.3d a 731. To the extent that thisissueis now part of the good cause and actud prejudice te<t,
respondent refers the court to her earlier andyds  Even with petitioner's andysis under this section, she
concedes that sheis nat entitled to rdief if the daim was reasonadly discoverable during the time limits st
forthin Rule 24.035 (App. Brf., page 22). Pditioner does not explain why her daim was not reasonably
discoverable during the period fallowing her pleabut counsd acted unreasongbly in failing to discover the

dam before her guilty plea.
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.

THE COURT SHOULD DECLINE TO ISSUE THE WRIT OF HABEAS CORPUS
BECAUSE PETITIONER'SCLAIMSARE MERITLESSIN THAT PETITIONER'SPLEA
WAS PROPER (Responding to Petitioner's Points| through 111).

In any evert, peiitioner’'sdamsaremaitless Hrg, petitioner contends that she recaived ineffective
assgance of guilty pleacounsd because counsd |ed petitioner to bdieve thet she could possibly get shock
probetion (App. Brf., page 11). At the guilty plea procesding, there was no promise to petitioner thet she
would be placed on or given an opportunity for shock probation under 8559.115, RSMo. 2000. Petitioner
tedtified a the guilty plea procesding.

Q. Hasanyone made you any promisesin order to change your pleatoday?
No.
Have | threstened you in order to get you to change your plea?

No.

o » o »

Have | made any promisesto you in order to get you to change your plee?

A. No.
(Respondent's Exhibit A, pages 6-7). It gppears thet petitioner pled guilty in order to Soare her young
victim from tedtifying (Respondent's Exhibit A, pages 11-12). Laer in the proceeding, petitioner's
underganding of the guilty pleawas further explored.

Q. Okay. | want to make sure that you undergtand dl the consequences of a

guilty pleatoday. Do you undersand thet you're pleeding guilty to whet in effect thet we
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as atoneyscdl alid of fifteen years? In other words, the judge can't give you any more
then fifteen yearsin prison, as part of this agresment; do you understand thet?

A. Yes

Q. Okay. And that it would be up to the judge to determine what sentence you
oet, dl the way from probation, up to fifteen yearsin prison; do you undersand?

A. Right. yes

Q. And that it's totdly and completdly up to Judge Moran, and therés no
ungpoken promises between any paties, there are no guarantees to you, and nobody's
going to know what's going to happen until you're sentenced thet day .

A. Yeeh. | know tha.

Q. Okay. And you underdand that the judge could conceivably give you
concurrent or consecutive time leeding up to 15 years. In other words, he could giveyou
three five year sentences consecutive, or three fifteenyears concurrent.

A. | know.

Q. You underdand that. Or any other way he wantsto add up the years if he
sentences you to prison; do you understand that?

A. Yes | undergand.

Q. Okay. And that at thislater sentencing dete, | have the opportunity to come
in and present my evidence and my arguments to the judge, and Mr. Jeco hes the
opportunity to present his evidence and his arguments to the judge, but it's completely up
to the judge to determine whet your digposition isgoing to be
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A. Right.

Q. Okay. And, again, thet ranges dl the way from probation to prison.

A. Yes | understand that.

Q. | think you stated earlier there have been no threets mede to you, no force, or

no promises, gpart from the, whet'sin effect afifteen-yeer lid?

A. Right.

Q. And nobody'sforced you, or promised, or coerced you to plead guilty.

A. Right.
(Respondent's Exhibit A, pages 20-21). At the Sate evidentiary hearing in the Circuit Court of Audrain
County, petitioner ratified those answers as truthful (Petitioner's Exhibit 1, page 32).

Petitioner acknowledged that there was no promise at the guilty plea procesding that she would be
placed on probetion a the end of 120 days (Ptitioner's Exhibit A, page 32). The date habess hearing dso
reveded that petitioner was extremdy disgppointed about not being placed on probetion a the condusion
of the June 18, 1999 sentencing hearing (Petitioner's Exhibit 1, pages 36-37). The hebess transript reveds
thet there was no discusson of shock probation until thet June 18, 1999 sentending procesding (Petitioner’s
Exhibit 1, pages 37, 43). Pditioner's dam boails down to an assartion that her guilty pleaon March 25,
1999 was unknowing and involuntary because of the statutory unavailability of shock probation, even

though petitioner had not heard of shock probation until June 18, 19997 Thissituation isthe ssme asthet

*To the extent of petitioner's plea.of guilty was unknowing or involuntary dueto her falureto get

probation, then that daim was dearly available for petitioner to litigate in a Rule 24.035 mation.  Petitioner
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in Brown v. Sate, 66 SW.3d & 732. Shock probetion was not part of the guilty plea agreement
(Respondent's Exhibit A, pages 6-7, 20-21). Shock probation was not condderation for petitioner to enter
aquilty plea. The pleaof guilty did not depend on shock probation Since petitioner wias unaware of shock
probation until sentencing, three months efter the plea. Ingteed, petitioner’s pleawas perhgps mativated by
dtruidic reasons (Respondent's Exhibit A, pages 11-12) or perhgps, moreredidicdly, by adesreto avoid
three consecutive life sentences and to obtain "alid” of fifteen years. Under no drcumstance has petitioner
shown actud prgudice.

Petitioner's second ground for rdlief is a contention that her due process rights were violated
because the trid court had no jurisdiction to sentence petitioner to shock probation. As noted ealier,
petitioner was not actudly placed on probation; thus, the circuit court did not act beyond its jurisdiction
under 8559.115.5, RSvio. 2000. Moreimportantly, given the limited concept of "juridiction” under State

v. Parkhurgt, supra, petitioner does not show that the aircuit court acted without jurisdiction of the subject

metter or the person.
Petitioner's find contention that her due process rights were violated because the date faled to
object or oppose her rdease under 8559.115.5 during the guilty plea.or sentencing (App. Brf., page 16).

Thisdam falsasametter of fact because the sate did make its opposition known (Petitioner's Exhibit 1,

page 7).

mekes no contention to the contrary.
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The dam dso fails as amatter of law. Petitioner does not articulate a United States Supreme
Court decison that requires the date to object to a podt-hearing sentencing dternative a a guilty plea
proceeding. Petitioner does not refer to a United States Supreme Court decison thet requires the date to
object to some future digpogition of a defendant at the time of sentencing.  Petitioner’s falure to refer the
court to any Untied States Supreme Court decison on thistopic (App. Brf., pages 16-17) istdling. The
United States Supreme Court has nat chasen to micromanage the arimind judtice systemns of the various

Satesin that manner. Petitioner'sdam is meritless.
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CONCLUSON

For the foregoing reasons, respondent pray's the court enter an order denying the petition for writ
of habeas corpus.
Respectfully submitted,

JEREMIAH W. (JAY) NIXON
Attorney Generd

STEPHEN D. HAWKE
Assdant Attorney Generd
Missouri Bar No. 35242

P. O. Box 899

Jeferson City, MO 65102
(573) 751-3321

Attorneys for Respondent
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