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JURISDICTIONAL STATEMENT

Petitioner adopts and incorporates by reference her Juridictiond Statement contained in

Petitioner’ s Brief. (Petitioner’ sBrief & pg. 4)



STATEMENT OF FACTS

Petitioner adopts and incorporates by reference her Statement of Facts contained in Petitioner’s

Brief. (Petitioner’sBrief a pg. 5)



ARGUMENT

Petitioner Amy M. Rodriguez files this reply brief in response to the brief of Respondent. As
required by Missouri Supreme Court Rule 84.04(g), this brief only discusses those issues raised in the
Respondent’ s brief which, in the belief of Petitioner, require aresponse. As Respondert, in her brief, has
compressad Petitioner’ sfour points rdied on and accompanying arguments into two arguments, Petitioner
has only replied to thosetwo arguments.  Thefailure to raterate any contention mede in Petitioner’ sinitid
brief is not intended as a waiver of that contention, and Petitioner reies on each and every point and
contention in her initid brief,

l. THE COURT MAY REVIEW PETITIONER'SCLAIMSCHALLENGING

THE LAWFULNESS OF HER GUILTY PLEA BECAUSE HABEAS
CORPUS IS THE PROPER REMEDY AND THE CLAIMS WERE NOT
PROCEDURALLY DEFAULTED BY HER FAILURE TO TIMELY SEEK
POST-CONVICTION RELIEF PURSUANT TO RULE 24.035.

Asgated in her initid brief, Petitioner admitsthet her damswould nomélly procesd through aRule
24.035 pog-conviction motion.  However, there are limited drcumstances when habess corpus rdlief is
proper without having first sought 24.035 pog-conviction rdlief.

See Saeex rd. Smmonsv. White 866 SW.2d 443 (Mo. banc 1993). Pditione’ sdamsfal under such

arcumgances.



Respondent initidly assartsthat Petitioner does not suggest that she recaived ineffective assgtance
of counsd subseguent to her sentencing hearing. (Respondent’ s Brief, pg. 8) That isfdse. The passage
of Petitioner’s brief which Respondent cditesto (Petitioner’ s Brief pgs. 18-19) spedificdly sats forth thet
vay argument. Furthermore, Petitioner is nat referring to pogt-conviction counsd.  Petitioner isreferring
to her guilty plea counsd. After sentencing, Petitioner’s atorney continued to teke affirmative steps
regarding her rdease. Hefiled a“Mation to Request 120 Day Call Back” (Appendix pg. A61-A65) and
sant Ptitioner aletter indicating thet he was continuing to act on her bendf and indructing her on what she
coulddotoasss. (Appendix pg. A60). These documents show that Petitioner’ s atorney continued to
midead her to think that she could be rdeased after 120 days. These actions by her guilty plea counsd
condiitute an ongoing pettern of ineffective assstance which sretched from before her guilty pleato long
after her sentenaing.

Respondent assrtsthat “ Petitioner refersto no Supreme Court decision wherethe underlying dam
of ineffective assgtance of trid counsd is d<0 the cause for the default of that underlying dam.”
(Respondent’ s Brief, pg. 9) Petitioner does not dite a case from this Court, asit does not gppeer thet this
Court has spedificdly addressad thisissue. However, Petitioner has cited gppellate court caseswhich are

directly onpoint; Broawn v. Gammon 947 SW.2d 437 (Mo.App. 1997); Mathewsv. Sae, 863 SW.2d

3383 (Mo.App. 1993); bath of which entered findings that habess corpus rdief was proper. Furthermore,

this Court hasindicated thet the halding in Brown v. Gammonis meritorious Brown v. Sate, 66 SW.3d

721, 730 (Mo. banc 2002). If ether of these two cases are disinguisheble factudly, it is only becausethe

facts in the case a hand go beyond the facts of Brown and Mathews in showing thet in injudice hes

occurred.



Respondent next assartsthat Petitioner’ sdam isnat proper because she * hed the factud and legd
tools by which to condruct her chdlengeto the quilty plea” (Respondent’ s Brief, pg. 9) Petitioner cartainly
does not dispute that Section 559.115, R.SMo. was on the books that the time of her guilty plea
However, her atorney, the prasscuting atorney and the judge aso hed thet Satute a their disposa. None
of them were gpparently aware of its provisons. |s Respondent suggesting thet Petitioner be hdd to a
higher standard of legd knowledge then the three principelsin the case whom have legdl degress and many
years of experiencein these matters? |s Respondent suggesting thet Petitioner is not entitled to rdy on the
advice given to her by her atorney? The court system is dreedy overburdened with defendants who
maintain that they have as much, or more, knowledge of the law then the atorneys or the judges who are
involved inthar cases To actudly hald defendants to such a sandard would throw our system of judtice
into chaos

Respondent cites Leqginsv. Lockhatt, 822 F.2d 764 (8™ Cir. 1987); to support his contention that

Petitioner had the opportunity to chdlenge her guilty plea pursuant to Rule 24.035. Tha caseis a
discusson of when afederd court can address a habess corpus daim which was not raised in Sate habess
proceedings, Id. a 765, which is cartainly not the drcumstances of the case at hand. However, the Eighth
Circuit does Sate that such adaim can beraised if it is o “nove” there was no ressonable basis for the
atorney to assart it in Sate court. 1d. a 766; citing Reed v. Ross 468 U.S. 1, 16 (1984). In determining
what is“novd”, acourt should look a what “reasonably diligent counsd” would have been aware of.
Leogins at 766.

If respondent maintainsthat this case is rlevant, then we must ook a whether or not Petitioner’s

damis“novd”, that is whether areasonably diligent attorney would have been avare that she could nat
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receive a 120 day cdlback. If Respondent maintains thet Petitioner should have been diligent enough to
discover the eror in her sentencing, there can cartainly be no doulbt thet her atorney should bejudt as if
not more, diligent.

Respondent, aiting Brown v. State, 66 SW.3d 721, 731 (Mo. banc 2002); indicates the issue
“whether petitioner could reasonably have been aware of her dam. (Respondent’s Brief, pg. 9).
Petitioner believes that Respondent is referring to the passage in the Court's opinion on page 727
(Petitioner redizesthat the Brown opinion is extramdy recent and thus the pege numbering may nat yet be
consgent indl printings), where the Court sates thet adefendant could not ssek rdlief under Rule 29.07(d)
for daimstha he reasonably should have been aware of within the time condraints of Rule 24.035. Agan,
thet is not the case here as Pdtitioner has not sought rdief under Rule 29.07(d). In fact, the Court goeson
to date thet in cases where a defendant assarts thet his daims could not be brought within the time limits
of Rule 24.035, then * habeas corpus..provides the mechaniam by which the person may attempt to obtain
rdief.” 1d. a 731 (Reference to Rule 29.07(d) omitted). That IS the fact Stuetion of the case & hand.
Petitioner is currently seeking the gopropriate means of rdlief.

Respondent then cites severd cases for the propostion thet it is not what Petitioner knew, but
ingead what she should have known, which determines whether or nat her fallure to timdly file her dams

under Rule 24.035 reaulted in default. However, two of these cases, McClesky v. Zant, 499 U.S. 467

(1991) and Zeitvoge v. Delo, 84 SW.3d 276 (8" Cir. 1996); address issues of whether or not those

defendants should have discovered cartain factud evidence, not whether or not they should have aware of
the law rdevant to thar cases.

Respondent also cites Duvall v. Purkett, 15 SW.3d 745 (8" Cir.), cert. denied, 512 U.S. 1241
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(1984). In thet case, defendant was sentenced as aprior and persstent offender under Missouri law, which
would require him to serve 60 % of his sentence before he would be digible for parole. He contended his
atorney never told him of the 60% requirement. 1d. a 746. The court did rule thet the defendant wastold
that he was baing sentenced as aprior and perdstent offender and that he could have discovered the 60%
requirement had he reed the Satute.

The defendant in Duval was sentenced and then given no advice asto the nature of the sentence.

In the case & hand, Petitioner was affirmatively given erroneous advice by her atorney which was later
confirmed by the erroneous actions of the court. The Eighth Circuit has dreedy hdd a different gandard
aopliesin cases where the defendant wias given erroneous advice by her dtorney.

In Hill v. Lockhatt, 877 F.2d 698 (1989), sustained, 894 F.2d 1009 (8" Cir. 1990); defendant’'s
oounsd expresdy misinformed him of when hewould bedigiblefor parde 1d. a 700. The Eighth Circuit
determined thet alawyer owes his dient a duty to accuratdy inform him of his rdease date and thet the
lawyer should do “minima research” to determine when he would be rdleased from pardle. 1d. at 703.

The court held that no arystd bl was nesded and thet Smply looking up the gpplicable Satute posed no

specid ressarch chdlenge. 1d. By falling to do thissmple tagk, the actions of the attorney fdl bdow the
objective sandards of reasonableness required by the Sixth Amendment and habess corpus rdlief was
aopropriate.

In the case & hand, Petitioner was expresdy informed, ordly and in writing, by her atorney and
the judge, thet shewould be digible for rdease (and in fact rdeased) after 120 days (Appendix pgs Al-
A2, A3-A4, A33-A34, A60, A61-65) Pursuant to Hill, once her atorney and the court afirmatively

advised her of the potentid for rdease dter 120 days, they had a duty to advise her correctly. The
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“minimd ressarch” required to administer correct advice and render a correct sentence would have Smply
been to read Section 559.115, R.SMo. Such actions would surdly not condtitute any “specid research

chdlenge’ and would have avoided the injudtice to Petitioner.

. THE COURT SHOULD GRANT HABEAS CORPUS RELIEF AS
PETITIONER'S CLAIMS ARE MERITORIOUS AND HER PLEA WAS
IMPROPER.

In order to be vdid, apleamust represent avoluntary and intdligent choice among the dteméaives

avalableto the defendant. North Cardlinav. Alford, 400 U.S. 25, 31 (1970). “Where...adefendant is

represented by counsd during the plea process and enters his plea upon the advice of counsd, the

voluntariness of that plea depends on whether counsd’s advice was ‘within the range of competence

demanded of atorneysin arimina cases’” Hill v. Lockhart, 474 U.S. 52, 56 (1985); dting, McMann v.

Richardson, 397 U.S. 759 U.S. 759, 771 (1970). As discussed in detail in Petitioner’s initid brief,
Petitioner was not correctly aware of what dternaives were or were not available to her. As discussed
above, the failure of her atorney to redize that she could not be sentenced pursuant to Section 559.115,
R.SMo. is conduct which would not be considered within the range of competence required in such acase

Asaresut, Fantiff’s pleawas not voluntary and thus should be st asde. See Brown v. Gammon supra

at 441; Hampton v. State, 877 SW. 2d 250, 252 (Mo.App. 1994).

Respondent’ s argument supporting his contention is based on the fact thet “there was no promise
to petitioner that she would be placed on or given an opportunity for shock probation under 559.115,

R.SMo. 2000 and his contention this the circumstances a hand are identicd to those found in Brown v.
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State. (Respondent’ s Brief, pg. 15) Whileit istruethat, at the time of the plea, no promise was madeto
her thet shewould get a 120 day cdlback pursuant to Section 559.115, the evidence is uncontroverted thet
she was advised she could receive one. (Appendix pgs. A33-A34)

While the cases are andogous, this caseis nat identicd to Brown v. Gammons. Unlikein Brown,

the pleaagresment which Petitioner entered into in this case contained no specific sentence. See Brown

v. Gammons, supraa 722 (Pursuant to the plea agreement, Brown was to be sentenced to three yearsin

prison). Petitioner agreed to do what is commonly referred to as “pleading up to the court.” The
agreament was that the judge could sentence her to no more then fifteen yearsin prison. (Respondent’'s
Exhibit A, pgs 20-21) Asthe prosecuting atorney questioned her, “..[1]t would be up to the judge to
determine what sentence you get, dl the way from probation, up to fifteen years in prison, do you
undergand?’ (Respondent’ sExhibit A, pgs. 20-21) Asaresult, there were no discussions of agpedific

resolution to the case between the attorneys and the judge until the sentencing hearing of June 18, 1999.

Cetanly a 120 day cdlback fdls within a sentence of probeation and fifteen years in prison.
Petitioner was lead to bdieve this gpedific outcome was posshle  That bdief was then raified by the
actions of the court in sentencing her pursuiant to Section 559.115, R.SMo. and subssquently ordering her
rdease. By then it wastoo late for Petitioner to seek rdief under Rule 24.035.

Petitioner was afirmaively and expresdy midead by her atorney and the court was to what

sentence she could and did recaive. Pursuant to the holding of the Supreme Court in North Cardlina v.

Alford, supra, it isdear that she was not correctly advised as to the passible sentences she could receive

and thus her guilty pleawas nat proper.
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CONCLUSON

WHEREFORE, for dl of the foregoing reasons, Petitioner prays that this Honorable Court grant

and issue awrit of habess corpus and order that she be rd essed and/or dlowed to withdraw her previoudy

entered plea of guilty.
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Scott W. Turner (#37496)
4215 S. Hocker, Ste. 300
Independence, MO 64055
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CERTIFICATE OF COMPLIANCE AND SERVICE

Comes now the undersgned counsd, Scott W. Turner, to hereby certify asfollows

1.

The Brief of Petitioner complies with the limitations contained in Missouri Supreme
Court Rule 84.06. The brief was completed usng Wordperfect 7 in Times New
Roman size 13 point font. This brief contains 2,706 words, which iswithin the
maximum alowed by rule.

Pursuant to Missouri Supreme Court Rule 84.06, a 3.5 inch disc has been included
which contains a copy of the brief. This disc has been scanned for virusesand it is
virusfree.

Two true and correct copies of the Brief of Petitioner and disc containing a copy of the
brief were mailed, postage prepaid, this day of May, 2002 to Mr. Stephen D.
Hawke, Office of the Attorney General, P.O. Box 899, Jefferson City, MO 65102.

Scott W. Turner
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