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JURISDICTIONAL STATEMENT

This goped is from convictions of assault of a law enforcement officer in the third degree, ™
565.082, RSMo 2000, resding aredt, * 575.150, RSMio 2000, unlawvful use of a wegpon,
" 571.030.1(1), RSMo Cum.Supp. 1998, and attempting to Sed anhydrous ammonia, * 564.011, RSMo
2000, obtained in the Circuit Court of Cgpe Girardeau County, for which gppdlant was sentenced to Six
monthsin jall, ten years of imprisonment, ten years of imprisonment, and sx monthsin jal, regpectivdy, the
orison sentences to run consecutively, and the jall sentences to run concurrently with dl the other sentences.
The Missouri Court of Appedls, Eagtern Didrict, affirmed the convictions and sentences via per curiam
order. Statev. Marlowe, No. ED78917 (Mo.App.E.D. December 18, 2001). The Court of Appeds,
Eagern Didrict, denied gppdlant=s mation for rehearing on February 4, 2002,

This goped invalves none of the issues resarved for the exdusive gopdlae jurisdiction of the
Missouri Supreme Court. On March 19, 2002, pursuant to Supreme Court Rules 30.27 and 83.04, this
case was tranderred to this Court. Therefore, this Court now has jurisdiction of this gpped pursuant to

ArtideV, * 10, Missouri Condtitution (as amended 1982).



STATEMENT OF FACTS

Appdlant, Troy Marlowe, was charged by third amended information, as aprior and peragent
offender, with assault of alaw enforcement officer in thefirs degree, * 565.081.1, RSM o 2000, ressting
arest, * 575.150, RSVio 2000, unlawful use of awegpon, * 571.030.1(1), RSMo Cum.Supp. 1998, and
atempting to ged anhydrousammonia, * 564.011, RSMo 2000 (L.F. 21-25). On November 1-2, 2000,
the causewert to trid before ajury in the Circuit Court of Cape Girardeau County, the Honorable William
L. Syler presiding (Tr. 5, 30, 198).

Appdlant digoutes the suffidency of the evidence to support his convictions of resding arrest and
unlavful use of a wegpon (App.Br. 21, 43). Viewed in the light mog favoradle to the verdicts the
following evidence was adduced.

On November 15, 1999, gopdlant went to the home of Scott Guess, and the two of them
discussad making aAgas run,§ where they would go sted anhydrous ammonia (Tr. 205). At about 10:30
p.m., gppdlant and gppdlant=s friend, Jusin Congantino, went back to Guess home, and the three of them
went to WaMart, where gppdlant bought two five-gdlon propanetanks (Tr. 207). Each tank, when filled
with anhydrous ammonia, could be sold to methamphetamine manufacturers for $2,500-$3,000 (Tr. 206).

On the way, the three men discussad what each would do, and gppdlant pulled a gun from his jacket
pocket, showed the gun to the others, and said that he was the Amusdel and if anything should happen,
heAhed it coveredd (Tr. 212). Then gopdlant put the gun back in hisjacket pocket (Tr. 213). Each of the
men usad methamphetamine intravenoudy in the van before they arived a the co-op (Tr. 210-11).

That same night, Trooper Aaron Harrison, of the Missouri State Highway Petrol, and Deputy

Dwayne Whitworth, of the Cgpe Girardeau County police department, organized a sake-out of the
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Whitewater Co-op, a gore sdling farming supplies, because there had been many thefts of anhydrous
ammoniarecently (Tr. 63-64, 150). At about 11:45 p.m., Dep. Whitworth parked up the sreet as back-
up, and Trp. Harrison drove to the co-op, hid his patral car, and waited (Tr. 70-72, 150).

About two minutes after Trp. Harrison was settled, gppdlant, Guess, and Condantino droveinto
the co-op, turned off the varrs heedlights, and parked near the tanks of anhydrous ammonia (Tr. 72-73).
Guess and Condantino eech took a propane tank and went to one of the anhydrous ammoniatanks while
appdlant sood wetch by the front of the van, leaving the van door open for the men (Tr. 74). Trp.
Harrison heard the ammonia gas escaping and the hases being attached, and waited about five minutesto
dlow the men to obtain the anhydrous ammonia (Tr. 74-77).

Trp. Harrison then radioed to Dep. Whitworth to come down to the co-op (Tr. 77, 151). Trp.
Harrison, who was wearing a navy blue uniform with the words AState Petroli on the back and a cap
emblazoned with the highway petral insgnia (Tr. 65-66), came out of hishiding place, pulled out aflaghlight,
shone it on gopdlant, and sad, AHighway Patrdl. Get on the groundd (Tr. 77).

Guess and Condantino fled on foat, and gppdlant ran to thevan and got in (Tr. 77-78). Appdlant
put the van in reverse, and in his haste, backed into two fidd gpplicators, and sopped (Tr. 78-79). Trp.
Harrison, who wias now ganding fifteen fet directly in front of the ven, il shining hislight on gopdlart,
continued to ydl a gppdlant thet he was the Highway Patral and ordered gopdlant to sop and turn off the
van, but gppdlant put the van in drive, Aflooredi it, and drove sraight for Trp. Harrison (Tr. 80-82, 145).
Trp. Harrison quickly moved aside, but the front of the van hit histhigh and the driver=sSde mirror hit him
intheribs (Tr. 83-84). Trp. Harrison reached out to kegp from faling and ended up grabbing onto the van

and swinging himsdf in (Tr. 83).



Trp. Harrison told gppdlant to sop or hewould kill him (Tr. 84). Appdlant abruptly stopped the
van, throwing Trp. Harrison into the dash board, and then gppdlant fought with Trp. Harrison, dbowed him
in the upper chest, jumped out the door, and fled (Tr. 85-86). During thisfight, Trp. Harrison did not see
gopdlantsgun (Tr. 86).

Trp. Harrison chased gppdlant, ydling, AHighway Patrol. Stop. Get on the ground,§ and AStap,
Highway Petral, youre under arresti) (Tr. 86, 154). He saw appdlant throw an object on the ground (Tr.
87). Dep. Whitworth, who hed dready gpprenended Guess, cut off gppdlant=s escape, and ordered
aopellant to stop (Tr. 87, 152). Appelant, trgpped between the two officers, sopped, but he refused to
drop to the ground (Tr. 87). Trp. Harrison took him down, and appelant continued to ress, so Trp.
Harrison gpplied force to hiswrigt until gopdlant gave him his hands to be handcuffed (Tr. 88). At the
dation, gppdlant wastold he was under arrest for assaullt of alaw enforcement officer, and gppdlant sad,
Al should have jugt shat himl (Tr. 245). The next morning, officers recovered gppdlant=s gun (Tr. 177,
182). The magazine was fully loaded and hed abullet chambered (Tr. 182).

Appdlant did not teke the stand or cal any witnesses (Tr. 256).

At the dose of the evidence, indructions, and arguments of counsd, the jury found gppdlant guilty
of assault of alaw enforcement officer in the third degree, resging arrest, unlawful use of awegpon, and
atempting to ged anhydrous ammonia (Tr. 277, L.F. 44-45). The jury recommended the maximum

punishment on & leest one of the two misdemeanor convictions (Supp.L.F. 11)." The court, having

! Appdllant has not provided this Court with a.copy of the jury:s verdict on the other

misdemeanor conviction. It is gppdlant=s duty to provide copies of the verdictsin thelegd file.
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previoudy found gopdlant to be aprior and persgtent offender (Tr. 29), sentenced him to Sx months of
imprisonment on eech misdemeanor conviction, the sentences to run concurrently, and sentenced him to ten
years of imprisonment on each felony, the sentences to run consecutively (Tr. 285-86, L.F. 44-46). The
Missouri Court of Appeds, Eagtern Didlrict, afirmed the convictions and sentences via per curiam order.
Statev. Marlowe, No. ED78917 (Mo.App.E.D. December 18, 2001). The Court of Appeds, Eagtern
Didrict, denied gppdlant-s mation for rehearing on February 4, 2002. On March 19, 2002, pursuant to

Supreme Court Rules 30.27 and 83.04, this case was trandferred to this Court.

Supreme Court Rule 30.04(q).
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ARGUMENT

l.

THE TRIAL COURT DID NOT CLEARLY ERR IN DENYING APPELLANT=S
OBJECTION TO THE PROSECUTOR:=SPEREMPTORY STRIKE OF VENIREPERSON
FULTON BECAUSE APPELLANT FAILED TO PROVE THAT A VIOLATION OF THE
EQUAL PROTECTION CLAUSE OCCURRED IN THAT, AFTER APPELLANT
CHALLENGED THE STRIKE, THE PROSECUTOR GAVE RACE-NEUTRAL
EXPLANATIONS FOR THE STRIKE AND APPELLANT FAILED TO PROVE THAT
THE PROSECUTOR:=SEXPLANATIONSWERE INCREDIBLE.

For hisfirg point on goped, gopdlant daimsthat the trid court erred in overruling his chdlenge,
based on Batson,” of the prasecutors peremptory challenge of venireperson Fulton (App.Br. 15).
Appdlant argues thet there were amilarly Stuated white venirgpersons who were not stricken, and therefore
his convictions must be reversed (App.Br. 15).

A. Relevant Facts

At trid, a the condusion of vair dire, the parties tendered their peremptory drikes, and gopdlant
objected, on Batson grounds, to the prasecutor-s srike of venireperson Fulton (Tr. 47). The court noted
that venireperson Fulton was the only black venirgperson, and that gppdlant was white (Tr. 47). The
prosecutor explained that he struck venireperson Fulton because she was Aa government employee who=s

going to soon be apart of adassaction, and | didrt want to ask her specific questions about it, but | just

2 Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986).
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hed the impresson she might not be a good witness [dc] for the Satell (Tr. 48). Then the fallowing
exchange took place:

MR. MOORE: Judge, | dort bdievethats arace neutrd reeson. There are other
people who aso indicated thet they were membersB | dorrt know wheat the dlass action
is but shess nat the only one who indicated on her juror questionnare thet she was a
potential member of some type of dass action it

MR. SWINGLE: Let me check.

MR. MOORE: Besdes therewas no inquiry to her to show what effedt, if any,
that may have on her.

THE COURT: Thesethings are dways ddicate. | would have thistake on it,
gentlemen. I:m nat certain thats entirdy a race neutrd explandion, with dl due candor,
Mr. Swingle However, sl sad, | may bewrong aout this . . .

THE COURT:.. ... Sotheregpparently issomefeding in thet direction thet there
has to be an explanation. But Mr. Swingle hasn=t indicated to me that he=s
either struck her for aracial reason, nor an| compdled to think that he nesdsto
leave her for aracid reason. But Mr. Swingle, what=s your pogition on your drike there?

MR. SWINGLE: Agan, Your Honar, [] it wast for her race. It was for

the dass action Stuation. There is anothaB Mr. Moore is correct. | found one other

3 Appdlant never stated who the other venirepersonswere,
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person that had drded dass action, but those are the only two people. No, wait. Heress

athird, Sheshen. All right. Three pegpleinadassadtion. Mr. Sheshan was S0 Srong on

hisather answers | definitely, definitdy, definitdy like Sheghan. 1-m not concerned about

thet with him. Ms Fuiton didrvt say anything athewise

THE COURT: |-m not going to take thisaway from Mr. Swingle
(Tr. 4850, emphess added). Appdlant asked to be permitted to find the three questionnaires, mark them
as exhibits, and submit them (Tr. 50-51). At the end of thefirdgt day of trid, gopdlant admitted three jury
guestionnaires as exhibits on the Batson issue because the questionnaires indicated that the jurors in
question were involved in sometype of dass action suit. (Tr. 197-98).

In gppdlants mation for anew trid, he raisad the Batson issue, arguing thet there were Aat leastil
two other venirepersons involved in adass-action lawauit, and that one of them, venirgperson Sheshan,
served on thejury (L.F. 37-38). Appdlant did not dlege who the other venirgperson or personswere.
B. Standard of Review.

"A reviewing court will set asdethetrid court'sfinding asto whether the prosscutor discrimineted
in the exerase of his peremptory chdlenges only if such finding isdearly erroneous” State v. Weaver,
912 SW.2d 499, 509 (Mo.banc 1995). "[A] finding is'dearly erroneous when dthough thereis evidence
to support it, the reviewing court on the entire evidence is left with the definite and firm impresson thet a
mistake has been committed.” State v. Antwine, 743 SW.2d 51, 66 (Mo. banc 1987), cert. denied,

486 U.S. 1017 (1988) (quoting Anderson v. Bessemer City, 470 U.S. 564, 573, 105 S.Ct. 1504,

1511, 84 LED.2d 518 (1985)).
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C. Thestateesexplanation for the strike wasrace-neutral.

Appdlant contendsthet thetrid court ered in overruling his Batson chdlengeto the dates drike
of venireperson Fulton because, according to gppdlant, the Satess reason waas not race neutrd and there
was agmilarly Stuated white juror who was not struck by the gate (App.Br. 15).

In andyzing Batson chdlenges Missouri courts use a three-part tet as st out in State v.
Parker, 836 SW.2d 930, (Mo. banc 1992), cert. denied, 506 U.S. 1014 (1992):

Hrg, the defendant mudt raise a Batson chdlenge with regard to one or more
spedific venirepersons sruck by the sate and identify the cognizable racid group to which

the venireperson or persons beong. The trid court will then reguire the Sate to come

forward with reasonably specific and dear race-neutra explanations for the drike. . . .

Assuming the prosecutor is ddle to articulate an acceptable reason for the drike, the

defendant will then need to show that the sates proffered reasons for the Srikes were

merdy pretextud and that the Srikes were racidly motivated.

836 SW.2d at 939.

Among the jurors the State sought to remove vialits peremptory strikes was venirgperson Fulton
(Tr. 47). Appdlant made Batson chdlenges to this drike, arguing that Fulton was the only African
American onthejury pand (Tr. 47).

In response to gppdlant's chalenge, the Sate explained that Fulton was a government employee
who expected to be a part of adass action auit (Tr. 48). The Satess reasons for a drike need only be

faddly race-neutrd. Statev. Brown, 998 SW.2d 531, 543 (Mo.banc 1999); State v. Brooks, 960
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SW.2d 479, 488 (Mo.banc 1997). "Where a prosecutor gives areasonably soedific, race-neutrd reason
for making peremptory drikes the prosecutor's explanation will suffice unless there is an inherently
discriminatory intent in thet explangtion.” State v. Weaver, supra.

In the present case, the dates reason for the Srike was areasonably Jpedific, race-neutrd reason.
The explanations that Fulton was a government employee and involved in adass action suit wereradidly
neutrd on thar face Raceis nat inherant in being agovernment employee or part of adass-action lawauit.
Hernandezv. New York, 500 U.S. a 360, 111 SCt. a 1866 (explanation israce-neutrd evenif it has
a digparate impact on different races, rdevant quedion is whether explanation, as a matter of law,
demondrates disrimingtory intent).  Appdlant hes pointed to nothing which is inherently discriminatory
in the Sate's reasons. Appdlant=s argument that there was another amilarly Stuated juror is an argument
of pretext, not an argument thet the daters explanaion is not fadaly race-neutrd.

While gopdlant triesto suggest thet the court never found the prosecutors explangtion for the grike
to berace neutrd (App.Br. 15), the court ultimatdy stated thet the prasecutor hed not indicated thet he hed
mede the drike for racid reasons (Tr. 49). The court could not meke this Satement if it did not ultimatdy
bdieve the daters explanation to be race-neutra. In any event, the explanaions offered by the Sate, on
their face, were race-neutrd, and thus the burden then shifted to gppdlant to prove tha they were
pretextud.

D. Appellant failed to challenge as pretextual the statess explanation that it struck

Fulton because she was a gover nment employee.

Once the date has aticulated an acceptable reason for the drike, it becomes incumbent upon the
Oefendant to offer "gpedific evidence or andyss' showing that the Sates explandions are pretextud. State

16



v. Johnson, 930 SW.2d 456, 460 (Mo.App.W.D. 1996). Indeed, “the ultimate burden of persuason
regarding racd mativation restswith, and never shiftsfrom, the opponent of the drike™ Purkett v. Elem,
115 S.Ct. 1769, 1771, 131 LED.2d 874 (1995).

In the present case, it cannot be said thet the trid court abused its condderable discretion in denying
gopdlants Batson chdlenge because gopdlant faled to prove, viagpedific evidence and andyds, thet the
datess proffered reasons for its peremptory dtrike of Fulton was pretextud.

Hra and foremod, while the prosecution gave two race-neutrd ressonsfor sriking Ms. Fulton, thet
she was a government employee who was amember of adass action suit, gopdlant chalenged only the
explanation that shewasamember of adass action sLit when he obsarved that there were other unspeaified
white jurors who were d <o participants in dass action suits. Appelant doestry to argue on gpped that
therewas asmilarly stuated white juror, Jennifer Conklin, who wasinvolved in adass action suitand was
agovernment employee’, but this argument comestoo late. Alf a defendant fails to challenge the state's
explanation in thetrid court, the defendant may not chalenge the Sates explanation on goped.( State v.
Plummer, 860 SW.2d 340, 346 (Mo.App.E.D. 1993).

Making no atempt to explan why adaesreasonis pretextud isakin to having failed to respond

adl. Id. If the defendant fallsto present evidence to support the contention that the State's explanaion

* Acoording to Conklirrsjury questionnaire, she was an investigator with the division of child

support enforcement (App.Br. 46).
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was pretextud, Missouri courts assume no Batson chdlenge is mede, and the issue is not preserved for
goped. State v. White, 941 SW.2d 575, 582 (Mo.App. E.D., 1997), dting State v. Mack, 903
Sw.2d 623, 629 (Mo.App.1995). Where a defendant falls to chdlenge the sates explanation, he is
conddered to have abandoned theissue. State v. Beishline, 920 SW.2d 622, 626 (Mo.App. W.D.
1996). See also Statev. Jackson, 948 SW.2d 138, 141 (Mo.App. E.D. 1997) (where defendant
failed to regpond to prosecutor=s second reason for dtriking venireperson, dam was not preserved).

Because gopdlant falled to even chdlenge, let done prove via oedific evidence and andysis, thet
the Saters explanaion that he sruck Ms. Fulton because she wias a government employee wias pretextud,
gopdlant:sdam utterly fals. Evenif onewereto assumethat the explanaion regarding the dass action it
was pretextud, the gate would dill have offered a race-neutrd, non-pretextud explandion for griking
Fulton B she was agovernment employee. Thisis aufficient to uphold the Srike
E. The statess explanation that it struck Fulton because she wasa member of a class

action suit was not pretextual.

Furthermore, gppdlant faled to prove that the dates explandion, to the extent gopdlant did
properly chalengeit, was pretextud. Asnoted earlier, once the date has articulated an acceptable reason
for the drike, it becomes incumbent upon the defendart to offer "' spedific evidence or andyss' showing thet
the Satds explanations are pretextud. State v. Johnson, 930 SW.2d 456, 460 (Mo.App.W.D. 1996).

Indesd, "the ultimate burden of persuadon regarding radd moativation regswith, and never dhiftsfrom, the

opponent of thedrike™" Purkett v. Elem, 115 SCt. 1769, 1771, 131 LED.2d 874 (1995).

18



In determining whether a defendant carried the burden of proving purposeful discrimingion, the trid
court views the plaugihility of the date's explangtion in light of thetatdity of the facts and drcumstances of
the case. Parker, supra, a 934, 939. Facts and circumstances to be considered included (1) the
exigence of amilarly Stuated white jurors who were not struck; (2) the degree or rdevance between the
explanaions and the case to be tried Ain terms of the kind of crime charged, the nature of the evidenceto
be adduced, and the potentid punishment; (3) the prosecutor=s demeanor or Statements during voir dire;
(4) the demeanor of the exduded jurors; (5) thetrid courts past experiences with the prasecutor; and (6)
any other objective factors bearing on the ates mative to discriminate on the basis of race, such as
prevailing conditions in the community or the race of the defendant, the victim, or materid witnesses
Parker, supra, a 939-940.

BecauseAmuch of the determingtion, by necessity, turns upon evauaion of intangibles such as aredibility
and demeanor,§ trid judges are afforded congderable discretion in determining whether a defendant hes
edablished purpossful discrimination. Parker, supra a 934; Hernandez v. New York, 500 U.S.
352, 111 SCt. 1859, 1869, 114 L Ed.2d 395 (1991). "The credibility of the prosecuitor's explanation
goesto the heart of the equd protection andyss, and once that is settled, there seems nothing |eft to
review." |d. a 1870. Asrecognized in Antwine:

Jury sHection is, after dl, an at and not asdience. By ther very nature, peremptory

challenges require subjective evauations of veniremen by counsd. Counsd mudt rdy

upon perceptions of attitudes based upon demeanar, . . ., ethnic background,

employment, maritd datus age, economic gaus, sodd pogtion, rdigion, and many

other fundamenta background facts Thereis, of course, no assurance that perceptions
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dravn within the limited context of vair dire will be totaly accurate. Counsd smply

draws perogptions upon which he actsin determining the use of peremptory chdlenges

743 SW.2d at 64.

The only argument gppdlant presented to the trid court was thet there were dlegedly other white jurors
who were paties to dass action suits (Tr. 48). While true that the court should consder the dates
trestment of amilaly Stuated white jurorsin andyzing a Batson dam, the fallureto drike a amilarly
Stuated white juror does nat, by itsdf, mandate reversd. State v. Frison, 775 SW.2d 314, 317
(Mo.App. E.D. 1989).

Hrst of dl, gppdlant faled to even edificaly identify asmilaly Stueted juror & the time the chdlenge was
meade. He only obsarved that there were other jurors who were dlegedly part of adassaction sLit. One
cannot tel whether ancther juror is Smilarly Stuated to the gtricken juror when one does not even know
who the ather juror isin order to make a comparison.

Appdlant did attempt to do o later when he offered the juror questionnairesinto evidence, but this was
too late. Batson chdlenges must be made and completed prior to the venire being excused and the jury
swvorn. State v. Parker, 836 SW.2d 930, 935 (Mo.banc 1992). Itisnecessary for gppdlant to put on
gpedific evidence and andyssto demondrate his bdief that an explandtion for adrikeis pretextud so thet
the prosecution might have an opportunity to respond. 1n the present case, the prasacution was not given
this opportunity because gopdlant falled to meat his burden of putting on any spedific evidence or andyss

asto how and why cartain jurors were Smilarly Stuated.
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Infat, it was the state which actudly spedificdly identified another juror, Sheshan, who wasinvolved in
adass adtion suit. Sheehan and Fulton were not Smilarly Stuated, however. Asthe prosecutor pointed
out, Sheehan had responded to vair dire questions in such a manner asto cause the date to afirmatively
want him on the jury despite Shesharrs invalvement in a dass action suit, whereas Fulton had not given
such answvers (Tr. 50).

Therecord o demondrates that Sheehan was aformer palice officer inthe military. (Tr. 15). Fulton hed
no gpparent law enforcement experience, unless one counts her job as aAchild support technidard) with the
Divison of Child Support Enforcement (App.Br. 47).  Inlight of the fact thet this case involved charges
induding assault of a lawv enforcement officer and resding aredt, a potentid juror=s lav enforcement
experience would be particulaly rdevant to the Sate in determining which jurorsto keep and which to let
go.

Smilaly, the ather dlegedy Admilarly-gtuetedd juror, later determined to be Jennifer Conklin, hed adegree
in aimind judice (STr. 16). This d0 is a rdevant characteridtic differentiating Conklin from Fulton,
paticulaly inlight of the charges & issue inthe case.

FHndly, the date ds0 sad it struck Fulton because she was a government employee; gopdlant made no
dam or agument thet Sheehan or Conklin were government employessaswl. Infact, gopdlant did not
even chdlenge the government employee Satus as a pretextud reason a trid. Appdlant thus conceded &
trid that the Saters explanation as to Fulton baing struck because she wias a government employee wias bath
race-neutrd and non-pretextud, which it was

To summarize, the only argument of pretext gopdlant presented to the trid court was that there were

smilarly stuated white jurorsin thet there were white jurors who were d o parties to a dass action suiit,
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thereby suggesting that the Saters explanation that he sruck Fulton because of her participation in adass
action it was pretextud. However, gopdlant never chdlenged the Sates other reason for the drike, thet
Fulton was a government employee. This explanaion was race-neutrd and not pretextud and, in and of
itsdlf, was sufficent to uphold the datess strike of Fulton. Furthermore, the other jurors were not amilarly
stueted in light of the fact thet they had additiond characteristics Fulton did not have which made them

atractive to the datein light of the case. Appdlant=sdam isthus without merit and should be denied.
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.
THE TRIAL COURT DID NOT ERR IN OVERRULING APPELLANT=SMOTION FOR
A JUDGMENT OF ACQUITTAL ON COUNT II, FELONY RESISTING ARREST,
BECAUSE THE EVIDENCE WAS SUFFICIENT FOR A REASONABLE JUROR TO
FIND THAT APPELLANT WASBEING ARRESTED FOR STEALING ANHYDROUS
AMMONIA, WHICH ISA FELONY, IN THAT THE ARRESTING OFFICER TESTIFIED
HE WASARRESTING APPELLANT FOR STEALING ANHYDROUSAMMONIA.
For his second point on goped, appdlant dams that the trid court erred in denying his mation for a
judgment of acquitta on Count 11, felony ressting arrest (App.Br. 21). Appdlant dams that he and his
cohorts hed only atempted to $ed anhydrous ammonia, which isamisdemeanor, and therefore he could
only be convicted of misdemeanor ressting arrest (App.Br. 21).
A. Facts.
At trid, the evidence showed thet Trooper Aaron Harison was hiding when gopdlant and his
cocongpirators drove onto the co-op (Tr. 70-73). Trp. Harrison saw two men carry propane tanksto the
anhydroustanks, heard the tanks being put on the ground, heard the hases being connected, and heard the
sound of the gas vave being opened (Tr. 74-75). He then waited Afour or five minutes to let the men
obtain some anhydrous ammonia (Tr. 75-77). At that point, he sepped out, shone hislight on gppdlart,
and sad, AHighway Patral. Get ontheground@ (Tr. 77). Appdlant ran to the van, Afloored it,§ dmost
running over Trp. Harrison and griking him in the legs and chest with the van, fought with Trp. Harrison,
dbowing himin the upper chest, and findly running away, only sopping when he was trpped by a sscond
officer, and even then refusing to cooperate (Tr. 80-88, 145). After gopdlant was subdued, Trp. Harrison
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returned to the scene, unhooked the propane tank, and took it to the palice Sation, where testing confirmed
that the tank contained anhydrous ammonia (Tr. 187-88). Trp. Harrison tetified that he was aresting
gopdlant for the fdony of seding anhydrous ammonia, because he knew they had dreedy obtained some
anhydrous anmoniaa the time he tried to arrest them (Tr. 122-23).

B. Standard of review.

In assessing whether thereis sufficient evidence to support a conviction, the gppelate court must acoept as
true dl of the evidence and inferences favorable to the Sate, and disregard dl evidence and inferencesto
the contrary. State v. Grim, 854 SW.2d 403, 405 (Mo. banc 1993), cert. denied 510 U.S. 997
(1993), State v. Dulany, 781 SW.2d 52, 55 (Mo. banc 1989). Thereview islimited to adetermingtion
of whether thereiis sufficient evidence from which aressongble finder of fact could find the defendant guilty
beyond areasonable doubt. Statev. Grim, 854 SW.2d a 405. A jury may bdieve or diddievedl,
pat, or none of thetestimony of any witness State v. Hineman, 14 SW.3d 924, 927 (Mo.banc 1999).
C. Evidence was sufficient to show that appellant was guilty of felony, as opposed
to misdemeanor, resisting arrest.

AA person commits the crime of resging arest if he or she, knowing that alaw enforcement officer is
meking an arrest and for the purpose of preventing that officer from effectuating such arest, resssthe
ares by usng or thregtening the use of vidence or physcd forcel State v. Webber, 982 SW.2d 317,
324-25 (Mo.App. SD. 1998); * 575.150.1(1), RSMo 2000.

Section 575.150.4, RSMo 2000, provides that: AResding, by means ather then flight, or interfering with

an ared for afdony is a dass D fdony; othawise, resding or interfeing with ares is a dass A
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misdemeanor.i AThe satutory language mekes it plain that resding arest is a fdony offense only if the
underlying offense is afdony and the ressance is accomplished by ameans other then flight.) State v.
Furne, 642 SW.2d 614, 616 (Mo.banc 1982). ATherdevant inquiry is not whether defendant is guilty
of the charge for which he was arrested, but whether the arresting officer contemplated making afdony
ares.) DeCluev. State, 3 SW.3d 395, 397 (Mo.App. E.D. 1999).

In State v. Merritt, 805 SW.2d 337, 338-39 (Mo.App. E.D. 1991), a police officer saw whet he
thought was a.drug sdle, walked up to the defendant=s truck; identified himsalf as adeputy sheriff and asked
the defendant to identify himsdlf, and the defendant started to drive away. The officer told the defendant
thet hewas under arrest, but the defendant did not $op, and the outsde mirror of histrudk struck the officer
in the ribs and the officer was dragged for about 60 feet. 1d. & 339. The defendant was arested ashort
time later, but no drugs were found. 1d. The defendant gopeded, daming thet the evidence was
insuffident to show thet the officar was aresting him for afdony or that the defendant ressted by ameans
other then flight. 1d. The Court of Appedls Eastern Didtrict, held thet the testimony of the officer thet he
was planning to arest the defendant for the sde of marijuanawas sufficent to show that gopdlant wasbeing
aresed for afdony, and the evidence that the officer was hit by the truck and dragged as the officer held
on was sufficient to show that the defendant did more than merdy flee. 1d. at 340.

Smilaly, in the case a bar, the evidence showed that Trp. Harrison waited until gppelant=s gang hed
actudly taken some of the anhydrous ammonia, and then he stepped out, identified himsdf as a palice

officer and ordered them to drop to the ground (Tr.77). Trp. Harrison was very dear thet he was aresting
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them for stedling anhydrous anmonia” not attempting to stedl anhydrous ammonia, because he knew they
hed dready obtained some of the anhydrous ammonia before he tried to arrest them (Tr. 122-23). This
evidence was sUfficent to show thé, at the time gppdlant hit Trp. Harrison with his van, fought with him
indde the van, and then ran off, Trp. Harrison wastrying to arest him for committing afdony. Thefadt thet
the date later decided to charge gppdlant only with attempt to sted anhydrous ammoniaiis immaterid.
DeCluev. State, 3SW.3d a 397. Therefore, gopdlant=spoint mud fall.

Appdlant arguesthat State v. Bell, 30 SW.3d 206 (Mo.App. S.D. 2000), conflictswith Merritt, and
requires thet the evidence a trid prove that the defendant was actudly guilty of committing the fdony for
which the officar was aregting the defendant (App.Br. 21-23). However, Bell doesnot say thet. InBell,
the police were trying to arrest aman named Kenneth Camphbd |, and gppdlant Sarted throwing rocks &
the officers State v. Bell, 30 SW.3d a 206-207. At trid, the officer never Aindicated for what charge
Kenneth Campbe| wasbeing arested§ 1d. a 207. The gopdlate court examined the res of the trid
record, and could not determine whether Campbd| was baing arrested for afdony or amisdemeanor. | d.
a 208. The court gated that: Alt would have been ample for the State to show what the officer was

areding Campbdl for. Falureto show this when it could have been easlly established, cagts doulot onthe

> AThetheft of any amount of anhydrous ammoniaisadass D fdony.§ Section 570.030.4,

RSMo 2000.
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Saescontentionsd 1d. The court then st asde the fdony conviction and ordered the trid court to enter
ajudgment of conviction on the misdemeanor of interfering with ared. 1d.

Bell doesnat say thet the evidence & trid must establish that the defendant actudly committed afeony.
Bell merdy reguires thet there be some evidence that the officer was arresting the defendant for afdony.
Thus Bell doesnat conflict with Merritt. Inthe cased bar, Trp. Harrison testified that he was arredting
aopdlant for afdony (Tr. 122-23). Thus inthecasea bar, unlikein Bell, there was direct evidence thet
appdlant was bang aresed for afdony. Because Bell isdisinguishabdle onitsfacts from the cae at bar,
gopdlant:srdiance on Bell ismigolaced, and hispaint mud fall.

Appdlant dtes numerous other cases with which he daimsMerritt conflicts (App.Br. 25-26). None of

them conflict. In State v. Furne, 642 SW.2d 614, 616-617 (Mo.banc 1982), this court found
inaufficdent evidence not because the date falled to prove that the defendant actudly committed an act which
he knew to be afdony, but because the Sate failed to plead or put on any evidence that the grounds for

the arest, disorderly conduct, condituted ether afelony or amisdemeanor, and thusfailed to prove thet

the arest was for acrime or ordinance violation.

In State v. Johnson, 830 SW.2d 36, 38 (Mo.App.W.D. 1992), the date admitted thet it falled to plead

that the offense for which the defendant was arrested was afdony and that they failed to prove it wasa

fdony.

In State v. Burton, 801 SW.2d 380 (Mo.App.W.D. 1990), the dleged fd ony underlying the defendant:s

resging arret conviction was interfering with the aret of another person. However, the datefaled to
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indicate whether the defendant hed interfered with an arrest for afdony or amisdemeanor. Thus the Sate
faled to prove thet the defendant was being arrested for afdony a thetime he ressted.

In Statev. Johnson, 741 SW.2d 70, 73 (Mo.App.SD. 1987), theinformetion failed to even dlege the
offense which the defendant was supposad to have committed and for which he was being arrested when
heressed. The dae dsofaled to prove what datute or ordinance the defendant had supposedly violated
and for which hewas baing arested. While the officer hed tried to tetify that he thought the defendant hed
a concedled wegpon, there was no evidence to judify the officer=s condusion.

None of the cases gopdlant dtes require the Sate to put on independent evidence of an actud commisson
of the dleged underlying fdony before a conviction for fdony ressing arrest will be sudained. Al of the
cases Imply require there to be direct evidence that the defendant was being arested for afdony.

In the present case, there was such evidence, as dreedy explained above. Appdlant=s dams of conflict
within the casdaw are without merit, as is his daim that the evidence was inauffident in this cese

Appdlant-s point is thus without merit and should be denied.
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1.
THE TRIAL COURT DID NOT ERR IN REFUSING APPELLANT=SINSTRUCTION Z,
RESISTING ARREST BY FLIGHT, BECAUSE THERE WAS NO BASS FOR
ACQUITTING HIM OF THE GREATER OFFENSE IN THAT THE UNDISPUTED
EVIDENCE SHOWED THAT APPELLANT USED OR THREATENED THE USE OF
PHYS CAL FORCE IN RESISTING HISARREST.
For histhird point on gpped, gopdlant daimsthat the trid court erred in refusing his Indruction Z, which
would have indructed the jury on Count 11, Amisdemeanor resstance by flight@ (App.Br. 28). Appdlant
argues thet the jury should have been dlowed to consder whether gopdlant merdly fled without using any
violence or physica force (App.Br. 29).
A. Facts.
At trid, the undisputed evidence was that, after Trooper Aaron Harrison announced who he was and
ordered appelant to stop, gopdlant ran to his van, got in, put it reverse, Afloored it hit two fidd
goplicators, put the van in forward, and, even though Trp. Harrison was ganding directly in front of the van
and continuoudly ydling for him to stop, gopdlant Aflooredi the van, foraing Trp. Harrison to get out of the
way to avoid being hit, and even then gppdlant il Sruck Trp. Harrison with the van, the front of the ven
hitting him in the thigh, and the mirror hitting him in theribs (Tr. 80-84, 145). Trp. Harrison managed to
get indde the van, where gppdlant brought the van to a sudden stop, throwing Trp. Harison into the
dashboard, gppdlant fought Trp. Harrison, dbowing him in the upper chest, and gppdlant then broke free
and ran awvay (Tr. 85-86).

At trid, during the indruction conference, gppdlant offered Ingruction Z, which reed asfollows
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Asto Count II, if you do not find the defendant guilty of resding arrest as submitted in
Indruction No. 15, you must condder whether he is guilty of residing arrest under this
ingruction.
Asto Count 1, if you find and beieve from the evidence beyond a reasonable doubt:
Frg, that on or about November 16, 1999, in the County of Cape Girardeau, State of
Missouri, A. M. Harrison was alaw enforcement officer, and
Second, that A. M. Harrison was making an arrest of the defendant for geding
anhydrous ammonia, and
Third, that defendant knew or reasonably should have knownthata  law enforoement
officer was making an arrest of defendant, and
Fourth, thet for the purpose of preventing the law enforcement officer from meking the
ared, the defendant ressted by flesing from the officer, then you will find the
defendant guilty under Countt 11 of resdting arest by flight.
However, unless you find and bdieve from the evidence beyond a reasonable doubt each
and dl of these propostions, you must find the defendant not guilty of that offense
(Supp.L.F. 12).
B. Law on giving instructionson lesser included offense.
Trid courts are not obligated to indruct on alesser induded offense unless there is abads for averdict
acouitting the defendant of the gregter offense and convidting him of theinduded offense. State v. Mease,

842 SW.2d 98, 110-11 (Mo.banc 1992), cert. denied 508 U.S. 918 (1993); * 556.046.2, RSMo 2000.

30



Section 575.150, RSVIo 2000, provides, in pertinent part, asfollows:

A person commits the arime of resding or interfering with arrest if, knowing thet alaw
enforcement officer ismaking an arres, . . . for the purpose of preventing the officer from
efectingtheares, . . . the person: (1) Resgtstheares . . . of such person by usng or
thregtening the use of violence or physicd force or by fleaing from such officer . . . .

If the defendant uses or threstens to use violence or physicd force in resding the ared, the crimeis a

fdony, but if the defendant flees without such conduct, the crimeis amisdemeanor. Section 575.1504,

RSMo 2000.

C. Appellant was not entitled to an instruction on misdemeanor resisting arrest
because there was no basis for acquitting him of the greater offense and
convicting him of the lesser.

Appdlant contends thet he was entitled to an indruction on misdemeanor resding ares, which he

congders to be a lessar-induded offense (App.Br. 29). Howeve, it is not certain that misdemeanor

resging arrest is a lessar-induded offense of fdony resging ares. State v. Good, 851 SW.2d 1

(Mo App.SD. 1992), suggests that misdemeanor resding arest is not alessar-induded offense of fdony

resding arest under *556.046.1(3) because the two require proof of different dements. Good dso

acknowledges however, thet misdemeanor ressting arrest may be alesser degree of fdony resging arest.

This question need not be answered in the present case, however, because even if misdemeanor ressting
ared is a lesser induded offense of fdony resging arrest, gopdlant would ill not be entitied to the
ingruction because there was no bagis to acquit gppdlant of the greater offense and convict him of the
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lesser. Inthe case a bar, the undisputed evidence was that appellant usad physicd forcein resisting the
ares. The evidence showed that, when Trp. Harrison announced who he was and told the men to stop,
gopdlant ran for thevan, gat in, put the van in reverse, and becked into the fidd gpplicators, which brought
the van to asop (Tr. 77-79). At tha point, Trp. Harrison was directly in front of the van, shining his
30,000 candlepower light a gopdlant, continuoudy yeling that he was an officer and thet gppdlant had to
gop (Tr. 77, 80-81). Then, gopdlant put the van in drive and Afloored it,@ driving directly & Trp. Harrison
(Tr. 80-82, 145). Appdlant would have run over Trp. Harrison if Trp. Harrison had not moved out of the
way, and even though Trp. Harrison tried to get out of the way, gppdlant dill hit him with the front of the
van and the sde mirror on the van (Tr. 83-84). At the gaion, when told he was being arreted for
assaulting alaw enforcement officer, gopdlant sad, Al should have just shat hi) (Tr. 245), which shows
his intent. Under these facts, there is no bads for acquitting gopdlant of resging arest by usng or
threstening to use physcd foroe, when gopdlant drove directly towards the officer and hit him with the van,
gopdlant both thregtened the use of physcd force and actudly usaed physca forcein ressting hisarest.
Thisevidence leaves no room for an inference that gppdlant merdy fled without using or threstening to use
physcd force Appdlantzsargument on this paint isentirdy premisad on hisbdief thet the
jury found that he did nat act purpossfully when he drove the van a Trp. Harrison, which he daims is
evidenced by the fact that the jury did not find him guilty of first degree assault, but rather third degree
assault (App.Br. 28). Appdlant bdieves tha the jury could not Smultaneoudy find thet gppelant
Areckledy creeted a grave risk of death or serious physicd injunyl to Trp. Harrison Aby driving a ven

directly el Trp. Harrison, as required for third degree assaullt, and thet, Afor the purpose of preventing the
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law enforcement officer from making the arrest, [gppdlant] ressted by using violence or physicd forcef
asrequired for ressting arest (SL.F. 4, 7).
Appdlant:=s argument, essatidly, is thet if a person recklesdy crestes a grave risk of death or serious
physicd injury, he could nat have done S0 by purposefully using physicd force: Thisis patently illogicdl.
Itisthe very purpossful use of physica force which recklesdy cregted the grave risk of desth or serious
physcd injury. One certainly can use physicd force on purpose but be reckless as to the conseguences
of theuse of thet force. Indeed, theterm Arecklesdyl means to conscioudy disregard a subgtantid and
unjudiifidble risk that drcumdances exig or that a result will follow. MAI-CR3d 319.16.
In the present case, the jury found that gopedlant purposefully drove the van & Trp. Harrison in order to
ress arest, and thus was guilty of resding arrest, but that in doing S0, he recklesdy created agrave risk
of death or serious physicd injury to Trp. Harrison, as oppased to actudly intending to kill or injure Trp.
Harrison, and thus found him guilty of third degree, as opposed to firg degree assault. The jury never
rgected the fact that gppdlant purposdy drove the van a Trp. Harrison, as gppd lant repeatedly suggests
inhisbrief (App.Br. 28, 31). Infact, thejury had to find that gppdlant drove the van a Trp. Harrison to
find him guilty of third degree assauit: A[If] you find and bdlieve. . . the defendant reckledy areated agrave
risk of deeth or sriousphyscd injury ... by driving avan directly at A.M. Harrison . . . A(SLF 4)
(emphassadded). The jury merdy rgected that gopdlant hed the purpose or intent of killing or injuring
Trp. Harison.

Appdlant:s entire argument on this point rests on this faulty premise thet the jury rejected the driving of the
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van a Trp. Harrison as the physicdl force® used to resist arest.  That premise being faullty, the rest of

®Respondent would note thet gppdlant, in arguing that resisting arrest by flight is alesser

incdluded offense of ressting arrest by means of vidlence or physica force, dtes two cases suggesting
thet there has been an issue in other cases that the same conduct could cong g of ether flight or force
(App.Br. 30). In bath of the cases gopdlant dtes, the courts ruled thet their was sufficient evidence that
the defendant hed used physcd force. See State v. Merritt, 805 SW.2d 337 (Mo.App.E.D. 1991)
(defendant=s truck sruck deputy and partialy dragged him for 60 feet); State v. Tibbs, 772 SW.2d
834 (Mo.App.SD. 1989) (defendant, with arresting officer in car, drove 44 miles at speedsup to 70
m.p.h. and told officer that he couldr¥t go to jail but would rather Ago outd, which was thought to mean

driveinto a bridge abutment). Appdlant dites no authority wherein driving avehide and triking the



gppdlant-s argument callgpses because there is Smply no bedsin the evidence to acquit him of the greeter
offense of resding arest by use of physica force and convict him of the lesser offense of ressting arrest
merdy by flight. Therefore, thetrid court did not e in refusing gppdlant=s Indruction Z, and appdlant=s

paint must fail.

officer with it is conadered mere flight, and not force
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V.
THE TRIAL COURT DID NOT ABUSE ITSDISCRETION INADMITTING EVIDENCE
THAT APPELLANT USED METHAMPHETAMINE DURING THE TRIP TO THE CO-
OP BECAUSE ADMISSION OF THE EVIDENCE DID NOT VIOLATE THE RULE
AGAINST ADMITTING EVIDENCE OF UNCHARGED CRIMES IN THAT THE
EVIDENCE WAS ADMISSIBLE TO PROVIDE A COMPLETE PICTURE OF THE
CRIME AND WAS ADMISSBLE TO SHOW MOTIVE TO STEAL ANHYDROUS
AMMONIA. IN ANY EVENT, APPELLANT HASNOT SHOWN PREJUDICE.
For hisfourth point on gpped, gppdlant damsthat thetrid court erred in admitting evidence that he used
methamphetamine in the van on the way to ged anhydrous ammonia(App.Br. 36). Appdlant arguesthat
this evidence was inadmissble because it was nat rlated to any contested issue in the case (App.Br. 36).
A. Facts.
At trid, the evidence showed that as gppdlant and his two coconspirators drove to the co-op to sted
anhydrous ammonia, they each used methamphetamine by way of intravenous injection (Tr. 210-11).
When officers caught and arrested gopdlant=s coconspirator Scott Guess, they searched his person, and
found a hypodermic nesdle which contained methamphetamine (Tr. 108-109, 155). When dfficersfindly
caught and arrested gppelant, they asked him when was the last time he used methamphetamine, and he
answered that he and Mr. Guess had used methamphetamine that evening (Tr. 148).
B. Standard of Review.
Thetrid court has broad discretion in deciding whether to admit or exdude evidence. State v. Johns,
34 SW.3d 93, 103 (Mo.banc 2000), cert. denied, 121 S.Ct. 1745 (2001). On goped, thetrid courts
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ruling asto the admisson or exdusion of evidence will nat be disturbed unless there has been adear abuse
of discretion. 1d. Adudicid discretion is deemed abused only when atrid courts ruling is dearly agang
the logic of the drcumdances then before it and is 0 arbitrary and unreasonable as to shock the sense of
judice and indicate alack of careful congderation.i| State v. Neff, 978 SW.2d 341, 345 (Mo.banc
1998).

C. Evidence of appellant=s methamphetamine use was admissible.

Even though evidence of gopdlant=s use of methamphetamine was evidence of an uncharged aime, it wias
dill admissble as part of the complete picture of the crime and to show gppdlant=s mative,

The genad rule is that evidence of uncharged misconduct is inedmissble to show the defendant:=s
propendty to commit the charged crimes. State v. Bernard, 849 SW.2d 10, 13 (Mo.banc 1993).
Evidence of ather aimesis gengrdly deamed admissble when it has the tendency to establish mative, internt,
absence of migake or acadent, common scheme or plan, or identity. State v. Mayes, 63 SW.3d 615,
629 (Mo.banc 2001). AAn additiond exception is recognized for evidence of uncharged crimesthet are
part of the arcumstances or the sequence of events surrounding the offense charged.  This evidence is
admissble to present a complete and coherent picture of the eventsthat transpired; State v. Morrow,
968 SW.2d 100, 107 (Mo.banc 1998), cert. denied 525 U.S. 896 (1998) (citetions omitted).
Evidence of uncharged crimes that are part of the crcumstances or sequence of events surrounding the
offenseisadmissble. If the evidence hdpsto present acomplete and lucid picture of the crime charged,
it isnot required that the evidence be sorted and separated S0 asto exdude the testimony tending to prove
the crime for which adefendant isnot on tridl.

Statev. Myers, 997 SW.2d 26, 35 (Mo.App. SD. 1999). A prosecutor Ais entitled to paint acomplete
picture of the arime chargedil even though some of the evidence surrounding the drcumgtances of the aime

Amight be viewed as evidence of an uncharged arime) State v. Troupe, 863 SW.2d 633, 637 (Mo.App.

E.D. 1993).
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In Troupe, the defendant was prosecuted for kidnaping and sodomizing ayoung boy, and during thetrid,
the date introduced evidence that the defendant had the victim smoke a digarette containing PCP. | d. a
635, 637. On gpped, the defendant daimed that this was evidence of an uncharged arime, and therefore
should have been exduded. 1d. & 637. The Court of Appeds denied the defendant=sdam, halding that:
AThe Siate is entitled to paint acomplete picture of the arime charged.  Evidence regarding the events during
the time victim was kidnagpped is nat rendered inadmissble merdy because it might be viewed as evidence
of an uncharged arimef) | d. (atation omitted).

Inthe case a bar, asin Troupe, the prosecutor was entitled to paint a complete picture of the events of
that night, induding the events during the drive over when the three coconspirators divided up the tasksin
geding the anhydrous ammoniaand used methamphetamine. The evidence showed thet gppdlant and Mr.,
Guess met and discussad deding the anhydrous ammonia, an essantid ingredient in- manufacturing
methamphetamine, then met again with Mr. Condantino, then drove to WaMart and bought propane tanks,
then, while driving to the co-op, discussad what each person would do in carrying-out the theft, they dl
used methamphetamine, and they arived a the co-op, obtained some anhydrous anmonia, and were
goprenended (Tr. 70-87, 205, 207, 210-13). Because the prosecutor was entitled to present acomplete
picture of the events surrounding the crime, the prosecutor was not required to excise evidence of
gopdlant=s use of methamphetamine during the trip to the co-op. Therefore, thetrid court did not abuse
its discretion in overruling gppelant=s objection to this evidence, and gopdlant=s point mud fall.
Furthermore, the evidence was admissbleto show mative. In Statev. Hunn, 821 SW.2d 866 (Mo.App.

E.D. 1991), the defendant was convicted of robbery. On gpped, he daimed the trid court abused its
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discretion in dlowing the introduction of evidence thet he went to an areaito purchese drugs, and thet drugs
were found on his person when he was arested. | d. a 871 This Court held that the evidence of
gopdlant=s drugs use was admissble to prove his mative for committing the robbery; to get money to buy
drugs Id. a 872.

Smilaly, in the case & bar, the evidence that gopdlant usad methamphetamine proves his maotive to Sed
anhydrous ammonig; to hdp make more methamphetamine. Therefore, this evidence was admissble, and
gppdlant=s point must fall.

D. Appellant has not shown prejudice.

Even asuming, arguendo, that the evidence was erroneoudy admitted, gopdlant has not shown prgjudice
The evidence dreedy established that gppdlant was geding anhydrous anmonia, tha anhydrous ammonia
hes no lawvful use in a amdl container, and that anhydrous ammonia is a necessary ingrediant in the
menufecture of methamphetamine (Tr. 174, 185-86). Even though gppdlant did not plead guilty to
attempted gedling of anhydrous ammonia, and forced the Sate to prove every dement beyond areesonddle
doubt, even he conceded, in opening Satement, thet the evidence of that crime would be strong (Supp Tr.
99-100, 106). It is a matter of common knowledge that those who ae involved in making
methamphetamine dso usethe drug. Inlight of the drong evidence thet gopdlant was obtaining an essantid
ingredient in the manufacture of methamphetamine, the evidence that gppdlant also usad the drug did not

prgudice any of hisconvictions Therefore, gppdlant=s paint mudt fall.
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V.
THE TRIAL COURT DID NOT ERR IN OVERRULING APPELLANT=SMOTION FOR
A JUDGMENT OF ACQUITTAL ON COUNT I, UNLAWFUL USE OF A WEAPON,
BECAUSE THE EVIDENCE WAS SUFFICIENT TO PROVE APPELLANT WAS
CARRYING A CONCEALED WEAPON IN THAT THE EVIDENCE SHOWED THAT
APPELLANT PUT A FULLY LOADED .25 CALIBER PISTOL IN THE POCKET OF HIS
COAT.
For hisfifth point on goped, gopdlant damsthat thetrid court ered in ovearruling hismoation for ajudgment
of acquittal (App.Br. 43). Appdlant arguesthat it was possble thet gopdlant hed the gunin plain view in
the van, and that Trooper Aaron Harrison just did not seeit (App.Br. 43).
A. Standard of review.
In assessing whether thereis sufficient evidence to support a conviction, the gppelate court must acoept as
true dl of the evidence and inferences favorable to the Sate, and disregard dl evidence and inferencesto
the contrary. State v. Grim, 854 SW.2d 403, 405 (Mo. banc 1993), cert. denied 510 U.S. 997
(1993), State v. Dulany, 781 SW.2d 52, 55 (Mo. banc 1989). Thereview islimited to adetermingtion
of whether thereiis sufficient evidence from which aressongble finder of fact could find the defendant guilty
beyond areasonable doubt. State v. Grim, 854 SW.2d a 405. A jury may bdieve or diddievedl,
pat, or none of thetestimony of any witness State v. Hineman, 14 SW.3d 924, 927 (Mo.banc 1999).
B. Evidence was sufficient to prove unlawful use of a weapon.
Section 571.030.1(1), RSMo Cum.Supp. 1998, defines the crime of unlawful use of a wegpon, and

provides, in pertinent part, as follows AA person commits the arime of unlawful use of wegpons if he
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knowingly: (1) Carries concedled upon or about his person a knife, a firearm, a blackjack or any other
wegpon readily capable of lethd use ... § The essntid dements of the offense are the knowing
conceelment and accessihility of a functiond lethd wegpon.  State v. Purlee, 839 SW.2d 584, 590
(Mo.banc 1992). Thetest of concedlment isAwhether awegpon is o carried as not to be discernible by
ordinary obsarvation.§ 1d.

[A] wegpon is nat concedled Smply becauseit isnat discemible from asngle vantage point

if it isdearly discernible from other pogtions. It may be concedled, however, whereit is

discernible only from one particular vantage point.
Purleeg, id., citing State v. Cavin, 555 SW.2d 653, 654 (Mo.App. 1977), citing State v. Miles 101
SW. 671, 672 (Mo.App. 1907).
InState v. Crews, 722 SW.2d 653, 654 (Mo.App.S.D. 1987), the defendant put a gun in his jacket
pocket, which an officer discovered during a pat-down seerch. The defendant was convicted of unlawful
use of awegpon, and on goped, he daimed that the evidence was insufficient to show that the gun was
conceded. 1d. The court of gppedls disegresd, pointing out thet the officer hed obsarved gppdlant walking
toward him and hed arrested him before finding the gun, and thet: Alf the wegpon had not been concedled,
there was no reason thet it would not have been seen by the officer @
In the case & bar, the evidence showed that, in the van ride to the co-op, appdlant took a .25 cdiber
handgun from hisjacket pocket, showed it to Scott Guess, and told him that he was the Amusdel and if
anything should go wrong, he Ahad it coveredd (Tr. 106, 212). After making these Satements, gppdlant

put the gun back in his jacket pocket (Tr. 213). When Trooper Aaron Harrison was a the co-op, he
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watched gopdlant for about five minutes, jumped in the van and fought with gppdlant, but did not sseagun
(Tr. 74-77, 85-86). When gppdlant ran away, Trp. Harrison obsarved appellant throw something, and
the next morning, his gun was found in the same areawhere gppdlant threw the object (Tr. 87, 177, 182).
After being told that he was charged with assaulting alaw enforcement officer, gopdlant sad, Al should
havejust shot himfl (Tr. 245).
This evidence shows thet gppdlant had agun in hisjacket pocket on the trip to the co-op and up until the
time he tassed the gun away when he was about to be captured. I gppelant had not been conceding the
gunin hisjacket pocket, Trp. Harrison would have seen it as he watched gppdlant ganding outdde the van
for severd minutes, and as he fought with gppdlant inddethe van. These facts were sufficient to show thet
gpopdlant put hisloaded .25 cdiber handgun inside hisjacket pocket, where it was concedled from ordinary
obsarvaion. Therefore, the evidence was suffident to sugtain his conviction for unlavful use of awesgpon,

and his paint mugt fal.
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CONCLUSON

In view of the foregoing, respondent submits that appdlant=s convictions and sentence should be affirmed.
Respectfully submitted,
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