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JURISDICTIONAL STATEMENT

This gpped is from two conviction for murder in the firgt degree, § 565.020, RSMo 1994,
obtained in the Circuit Court of Cape Girardeau County and for which the gppellant was sentenced to degth
and lifewithout digihility for probation or pardle. Because the gppdlant was sentenced to desth, this gpped
lies exdusvey within the Missouri Supreme Court. Artide V, 8 3, Missouri Condtitution (as amended

1982).
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STATEMENT OF FACTS

Appdlant, Terrance Anderson, was charged by indictment in the Butler County Circuit Court with
two counts of murder in thefirst degree, two counts of armed arimind action, and one count of burglary in
thefirg degree (L.F. 45-47). Appdlant’'s mation for a change of venue was granted and the two counts
of murder went to trid before ajury in the Cape Girardeau County Circuit Court on January 22, 2001, the
Honorable William L. Syler presding (L.F. 2, 87; Tr. 343).

The aufficiency of the evidence to support gppdlant’s convictionsisnot in dispute. Viewed inthe
light mogt favorable to the verdicts, the fallowing evidence was adduced:  After gppellant dropped out of
college, he began hanging around his old high schoal in Poplar Bluff (Tr. 1439-1440, 1508, 1511). He
darted dating Abbey Rainwater, who was a sudent there, in February of 1996, when she was about 15
yearsold and he was about 21 yearsold (Tr. 1216, 1240, 1388, 1511).

In July of 1996, Abbey became pregnant with gppdlant’s child (Tr. 1264). Her parents, Stephen
and Debbie Rainweter, then invited gppelant to live with them in their house (Tr. 1264). After gppdlant
moved in, he began neglecting hisjob a Rowe Furniture Comparny and began aying out late a night (Tr.
1265, 1397-1400). Hewasfired from hisjob in December 1996 (Tr. 1401).

That same month, gppellant grabbed Abbey by the neck and threw her againgt awadl (Tr. 1267).

Shetaked to her parents about gopedlant moving out, and he was asked to move out (Tr. 1265). Hethen
moved in with his mother (Tr. 1385).

After Abbey's and gopdlant’s child, Kyra, was born on April 18, 1997, gopdlant violently
assaulted Abbey on two occasions (Tr. 1217, 1275). During the second of these assaults, on July 24,
1997, gppdlant told Abbey thet if she told anyone about what he did to her, he would kill everyonewho
lived, that he would make her watch as he killed the baby, and thet hewould then kill her and himsdlf (Tr.
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1218-1219).

Thenext morming, July 25, 1997, Abbey told her parentswhat hed occurred (Tr. 1219). Shewent
to the courthouse that morning and got arestraining order againg gppdlant (Tr. 1219; Sate' s Exhibit 38).
After she got home from the courthouse, gppdlant arrived there (Tr. 1221). She went ingde the house,
while her father sayed outside and talked to gppellant (Tr. 1221-1222).

At about 3:00 p.m. that day, appdlant made a tdephone cdl to Abbey and during ther
conversation they discussed the restraining order (Tr. 1222-1223). Abbey told gppellant that she could
not see him, and thet his viditation of Kyrawould be set up through the court (Tr. 1222). Appdlant sad
thet he knew what he hed to do now (Tr. 1223).

Late thet afternoon, appdlant wert to the home of hisfriend, Jason Brandon (Tr. 1199-1200). The
Brandons hed a.357 cdliber magnum handgun that was kept in Jason’sroom (Tr. 1200). Appdlant went
to Jason’ s room to see Jason, Sayed for ashort time, left for 10-15 minutes, returned to Jason’sroom for
ashort time, and then Ieft again (Tr. 1200-1202).

That night, Abbey, who wasthen 17 years dld, was & home a 1005 Montdair in Poplar Bluff with
two of her friends who were dso 17 years old, Stacy Turner and Amy Dorris (Tr. 1028, 1099, 1216,
1224; Sae sExhibit 7). Also present in the home thet night were Abbey’ s 3 month old deughter, Kyra,
her 10 year old sgter, Whitney, and her parents (Tr. 1224-1225).

Abbey, Sacy, and Amy were together in the downdtairs section of the house when they heard
knocking on the back door (Tr. 1225-1226). Sacy looked out the smdl windows by the sde of the door,
but did not see anyone (Tr. 1226-1227, 1299, 1336). The girls went updtairs and told Stephen Rainwater
(Tr. 1227, 1336). Hetold them to go back downdars and to seeif it happened again, while he watched
out abay window that was right above that door (Tr. 1227). After about aminute, someone knocked on
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the backdoor again (Tr. 1227). The girlswent updtairs, but Stephen Rainwater told them thet he had not
seen anything (Tr. 1227). He picked up arifle and walked around the yard to check to see who wias out
there (Tr. 1227, 1300, 1337). He came back without having found anyone (Tr. 1228, 1300, 1337).
The .22 cdiber rifle was placed in the northwest corner of the master bedroom (Tr. 1159).

Sephen Ranwater then gat inacar and Sarted driving around the neighborhood to seeif he could
see ay vehides or anyone (Tr. 1228, 1300, 1337). After heleft, the doorbdl rang (Tr. 1228, 1301,
1337). Abbey, Sacy, Amy and Whitney went to the door and looked out the smdl windows next to it
(Tr. 1228, 1301, 1338, 1364; Sate's Exhibit 11). They saw gppdlant standing outside the window
pointing ahandgun & them (Tr. 1228, 1301, 1338, 1364). The girls screamed and backed awvay fromthe
door (Tr. 1302). Asappdlant kicked in the door, splintering its frame, Debbie Rainwater told Abbey to
run (Tr. 1143-1144, 1230; State sExhibit 11). Abbey and Whitney ran out of the back of the house (Tr.
1084, 1143, 1230). Abbey ran to aneighbor’s house and gat aneighbor to cdl the palice, while Whitney
stopped fleaing after she got outside of her house (Tr. 1233, 1364). Stacy Turner Sayed in that house, but
hid in a doset in the magter bedroom (Tr. 1339-1340). Amy Dorris stayed in the house near Debbie
Ranweter (Tr. 1303).

Appdlant went draight to Debbie Rainwater, who was sanding by a couch and was halding Kyra
(Tr. 1303-1304). Appdlant ydled a her, teling her that she was going to die, and pointed the gun & her
(Tr. 1306). She got down on her knees and begged for her life (Tr. 1306). Appelant placed the gun
agang the back of Debbie Rainwater' s head and fired it (Tr. 1187-1194, 1306; Sat€ s Exhibits 22-23).
The bullet blew her skull gpart, remaving most of her brain and killing her instantly (Tr. 1188-1190).

Amy Dorris, who had just seen gppdlant kill Debbie Rainwater, fled out the front door, but
stopped when gopdlant came outside after her and told her that he would shoot her if she did not stop (Tr.
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1306). He gpproached Amy, grabbed her by her ponytail, and told her to ydl for Abbey “and them” to
comeout (Tr. 1307-1309). Amy ydled, as gppdlant requested, but no one came out of hiding (Tr. 1308
1309).

While gppdlant was out in front of the house, Whitney, who hed heard the gunshat, went beck into
the house and heard Kyracrying (Tr. 1364). She found her mather, where she had been killed, lying on
top of Kyra (Tr. 1365). Shelifted the body of her mother off of Kyra, picked up Kyra, and hid with her
in the laundry room (Tr. 1365-1366).

Whitney heard the tdgphone ring, S0 she went to the megter bedroom and ansvered it (Tr. 1340,
1366). The person on the telegphone was Amy’ s boyfriend, Robert, and she told him thet appellant was
there with agun and was shoating (Tr. 1366).

Appdlant cameinto the bedroom with the gun, hung up the tdgphone and took Kyra from Whitney
(Tr. 1367). Appdlat and Whitney waked out to the front yard, where Amy was dill ganding, and
gopdlant, who was holding Kyra, ydled for Abbey (Tr. 1367). Appdlant pointed the gun & the baby’s
heed and yelled that he would shoot the baby if Abbey did not come out (Tr. 1367-1368).

Sacy came out of her hiding placein adoset and looked out through the blindsin thewindow in
Abbey’ s bedroom (Tr. 1340-1341). Appdlant looked up a her and sad, “Y ou might aswell come out.

Your timeiscoming” (Tr. 1341).

Appdlant sawv Stephen Rainwater driving towards the house (Tr. 1368). Hetook Kyra, Whitney
and Amy around to the Sde of the house 0 that Stephen Rainwater could not see them, and he told them
that he would shoot them if they ran (Tr. 1312-1313, 1368-1369).  Appdlant, whowasholding Kyra,
walked out in the front yard with Whitney (Tr. 1369-1370). Whitney did not try to run because she did
not want to leave Kyra done with appdlant (Tr. 1314).  Appdlant goproached Steven Rainwater and
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began taking to him (Tr. 1370-1371). He then shot Stephen Rainwater in the foreneed (Tr. 1173, 1184,
1373-1375). The bullet passed threw Stephen Rainwater’ s skull and caused dmogt indantaneous degth
astheresult of severetraumato the brain (Tr. 1184-1187; State' s Exhibit 31).

Mearwhile, Sacy cdled 911 on the tdgphone in the master bedroom told the person on the phone
thet there was someone in the house with agun and thet she hed just heard a second gunshot (Tr. 1342).

She then hung up the tdlegphone and hid in the shower in the megter bedroom’ s bathroom (Tr. 1342).

Appdlant sent Whitney around the house looking for people, and Whitney saw Stacy in the
bathroom (Tr. 1343, 1372). However, Whitney told gopdlant thet there was no onein the bathroom (Tr.
1343, 1372).

Meanwhile, Officers Paul Clark and Charles Wallace, of the Poplar Bluff Police Department,
arived a thevidims  residence and saw Stephen Rainwater lying without any vishle sgns of lifein the front
yard (Tr. 2026, 1040, 1065, 1069, 1103). They saw gppellant, who wasin Abbey’ s bedroom, open a
window shede of awindow over the garage of thet resdence and then open that window (Tr. 1073-1074,
1090, 1373). Appdlant, who was halding the baby in front of him as ahuman shidd and waswaiving a
handgun in the direction of the officars ydled to the officers, “Put down your fucking guns’ (Tr. 1041,
1046, 1074-1076, 1103). Officer CharlesWallace repestedly told gppellant to put down hisweepon, and
appdlant repestedly responded by tdlling Officer Wallace to put down his“fucking gun™ (Tr. 1042, 1075
1076).

After ather officers arrived and surrounded the house, gppdlant, who was dlill holding Kyraup in
front of him, came out on the front porch of the house without the pistdl thet he had been brandishing (Tr.
1045-1046, 1049, 1076-1078, 1104-1106). Whitney followed gppellant onto the porch (Tr. 1077,
1374). The officers ordered gppdlant severd times to give the baby to Whitney, and he eventudly
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complied with their orders (Tr. 1077, 1106-1107, 1374).

Appdlant then waked towards the officers and was placed under arrest (Tr. 1077-1078). The
officars searched gppdlant and found sx live Winchester Super Magnum .357 cartridges in his pants
pockets, and Debbie Rainwater’ s blood was on gppdlant’s pants (Tr. 1116-1118, 1121, 1292-1294).
Appdlant wasinformed of his conditutiond rights and was placed in apatra car without the officers having
aconversationwithhim (Tr. 1047).  Meanwhile, Whitney told the officers that the gopdlant shot her
mother (Tr. 1049). The officers conducted a protective sweep of the house (Tr. 1049). On a banigter
immediatdy ingde the front door, they saw a cocked and loaded Colt .357 magnum revolver, which
gopeared to be the gun that had been taken from the Brandons' residence (Tr.1049, 1078, 1083, 1202-
1203). Its cylinder contained four live rounds and two spent rounds (Tr. 1141-1142). All were
Winchester Super Magnum .357 cartridges (Tr. 1147-1148).

They next saw Debbie Rainweater’s body on the floor (Tr. 1089). Near her body was a baby
blanket that hed blood and bullet fragments oniit (Tr. 1084, 1157). Stacy heard the policein the house and
she came out of her hiding placein ashower (Tr. 1050, 1342-1343). Abbey sayed & aneghbor’ shouse
until the police arrived there (Tr. 1233).

The police found the car thet gppellant droveto get to the crime scene (Tr. 1063). It was parked
on the corner of Montdar and Mill Stret, about ablock from the Rainwater’ s house (Tr. 1063). On the
console between the sedts, officers found an empty box for Winchester Super X Magnum .357 cartridges
(Tr. 1150-1151; State’'s Exhibit 28).

Appdlant did not tetify in his own behdf. He presented the tesimony of withesseswho said thet
he had dways been a peaceful, nonviolent person (Tr. 1390, 1403-1404, 1412-1415). He presented
tesimony of Dr. Fincus, aneurdogist, who said that ppdlant could not deliberate because he hed auffered
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brain demage a hirth (Tr. 1419-1464). Pincus acknowledged, though, thet appellant hed the ability to plan
things in advance, and he sad that appdlant had no higory of fighting (Tr. 1457, 1461). Dr. Dorothy
Lewis, apsychiaris, tesiified thet appellant suffered brain damage at hirth, but that he hed no history of
vidlence other then the vidlence that he hed directed a Abbey in the months leading up to the murders
(Defense Exhibit D).  Lewis conduded that he could not ddliberate on the day thet he committed the
murders because he was acting differently than he normaly acted in thet he was severdy depressed,
paranoid, and in an dtered sate (Defense Exhibit D). Shetetified that gppellant told her thet he could not
remember what happened when Debbie Rainwater was killed, that he believed thet he knew who killed her,
but that he could not say who did it (Defense Exhibit D). Appdlant told Lewis that he shot Stephen
Ranwater in order to protect himsdlf (Defense Exhibit D). She said thet she believed thet appdllant was
not lying because he had maintained the same gory for along time (Defense Exhibit D).

Asrebutta evidence, the State presented the testimony of Dr. Byron English, apsychologist and
forensc examiner with the Department of Mentd Hedth (Tr. 1527). He tedtified thet his tesing and
examinaion of gopelant reveded that gopdlant had an 1Q of 84 and that gppdlant did not suffer froma
mentd disease or defect (Tr. 1528-1570). He sad that gppdlant dso denied having any symptoms
indicating depression, brain damage, or any other mentd disease or defect (Tr. 1588-1589).

At the dose of the evidence, indructions and argument, the jury found thet gopelant was guilty of
two counts of murder in thefirgt degree (L.F. 1005-1006).

In the pendlty phese, the State presanted the victims daughters who testified about the vicims (TT.
1650-1667). Appdlant presanted the tesimony of five witnessesin an atempt to mitigate punishment (Tr.
1670-1702).

At the dose of the evidence, ingructions and argument, the jury recommended that gppdlant be
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sentenced to deeth for the murder of Debbie Rainwater and life without digibility for probetion or parole
for the murder of Stephen Rainwater (L.F. 1036-1037). Asto the murder of Debbie Ranweter, thejury
found as Satutory aggravating crcumdances (1) thet the murder occurred while gppdlant was engaged in
the commission of anather unlawful homicide, (2) thet gopdlant by hisact of murder knowingly cregted a
greet risk of desth to more than one person by means of awegpon thet would normaly be hezardousto
the lives of more than one person, and (3) thet the murder was outrageoudy or wantonly vile, horrible or
inhumean because it involved depravity of mind in thet gppdlant killed Debbie Rainweter as part of aplan
to kill more than one person and, thereby exhibited a cdlous disregard for the sandtity of dl humen life (L.F.
1037). §565.032.2 (2), (3) and (7), RSMo0 2000. The trid court imposed the sentences that were

recommended by thejury (Tr. 1848-1849).
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ARGUMENT
1.

Thetrial court did not err or commit plain error when it denied appdlant’s mation to
dismissor to preclude the State from seeking the death penalty because (1) appdlant waived his
daim that themader jury lig did not contain thenames of at least 5% of the population of Cape
Girardeau and it isrefuted by therecord; (2) appelant failed to show that the membersfor the
Board of Jury Commissonersrdied on inadequate or improper reasonsfor removing jurorsfrom
thelig or excusng them from service, (3) appdlant failed to provethat it wasimproper for the
board membersto act ex parte in excusng potential jurors from service before trial; and (4)
appelant waived his daim that the Circuit Court Clerk did not use written protocols when he
excused potential jurorsand appelant failed to provethisdaim. Additionally, appellant failed
to show that hewas prgudiced or suffered manifest injugtice from the actionsin question because
hefailed to provethat hewasdenied hisright to ajury sdected from afair cross-section of the
community, that the randomness of the jury sdection process was effected by the proceduresthat
wereused or that a biased person actually sat on hisjury.

Appdlant damsthet thetrid court erred when it denied his maotion to dismiss or to predude the
State from seeking the desth pendlty thet dleged that African-Americans were baing systemeicaly exduded
from the venire pand in vidlation of gopdlant’s condtitutiond right to ajury that was sdected from afar
cross-section of the community (App.Br. 36; L.F. 722-729; Tr. 297). Hedamsin hispoint rdied on that
thiswas accomplished by the Cgpe Girardeau County Board of Jury Commissonerswho dlegedly were
not following the requirements of Chapter 494, RSVIo 2000, because they dlegedly faled to put the names
of 5% of the community on the magter jury ligt, and they released potentia jurors ex parte based on
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improper or inadequate reasons (App.Br. 36).
A. Reevant facts

At the hearing on this matter, it was dipulaied that the data in gppdlant's mation could be
congdered as evidence, but no dipulation was made as to the correctness of that data (Tr. 153-154).
Appdlant’s mation dated thet 4.5 % of the people in Cape Girardeau County were African-American (Tr.
153-155, 295; L.F. 724). However, aout 5.2 % of the venirepersons who gppeared for gppdlant’ scase,
thet isabout 7 out of about 133, were African-American (Tr. 382-383, 672; L.F. 951-961). Appdlat's
moation examined selected cases, about 18 casesthat were tried in Cgpe Girardeau County between 1996-
1998, and dleged that African-Americans were “fairly represented” in 16.6% of the “ petit jury pands’
inthese cases (L.F. 725).

Other evidence showed that the Board of Jury Commissoners in thet county condsted of the
Honorable John Grimm, who was the presiding judge, Rodney Miller, the County Clerk, and Charles
Hutson, the Circuit Court Clerk (Tr. 263). The board compiled amagter jury lig of about 42,000 names
from voters regigration lists and driver’ slicense records (Tr. 267, 281-283). It loaded those namesinto
acomputer, which had no information pertaining to the race of the patentid jurors to randomly sdect 750
names from the madter jury ligt (Tr. 264, 287). From thislig, the Circuit Court Clerk removed the names
of people who wereindigible for jury sarvice under § 494.425, RSMo 2000, due to factors such astheir
age, dtizenship, resdency outsde the juridiction, fdony convictions, and being a licensad atorney or a
judge of acourt of record (Tr. 275-276). Each potentia juror received asummons, aquesionnare, and
aletter from the dircuit court judges (Tr. 277).

If the questionnaire was returned with reasons why a person should be excused from service due
to ahardship or ather reasons st outt in § 494.430, RSMo 2000, the presiding judge made a determination
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asto whether theindividud should be excused (Tr. 278-279, 285). The exoeption for thisinvolved medicd
reasons (Tr. 285). The palicy indituted by the presiding judge was that the Circuit Court Clerk wasto
excuse a person from sarvice for medica reasonsif thet person had submitted a satement from a doctor
indicating thet they were unable to serve (Tr. 278, 285). However, the derk could refer the medical
excusssto the presiding judge for hisreview (Tr. 285).
B. Fair cross-section claim

Appdlant’ s dam thet the Cape Girardeau County procedures prgudiced him by denying hisright
to ajury that was sdected from afair crass-section of the community isnot supported by the evidence. “To
edablish aprimafadie vidlaion of thefair cross-section reguirement, the defendant must show (1) thet the
group dleged to be exduded isa“ didinctive’ group in the community; (2) thet the representation of this
group in venires from which juries are sHected is nat fair and reasonable in reation to the number of such
personsin the community, and (3) that this under-representation is due to sysemetic exdusion of the group
inthejury-sdection process” Statev. Kinder, 942 SW.2d 313, 337 (Mo.banc 1996), cert. denied 522
U.S 854 (1997). “Unlessit is shown that the difference between the percentage of the individuasin the
identifiable group and those within the venires asawhole is greater than 10%, a primafacie case has not

been made” State v. Hofmann, 895 SW.2d 108, 111 (Mo.App., W.D. 1995); Stae v. Davis, 646

SW.2d 871, 876 (Mo.App., W.D. 1995), cert. denied 464 U.S. 962 (1983); see dso Singleton v.
Lockhart, 871 F.2d 1395, 1398-1399 (8" Cir. 1989), cert. denied 493 U.S. 874 (1989). “To
demondrate sysemiic exdusion, adefendant must prove unfar underrepresantation of the exduded group
on hisvenireand in generd on ather veniresinthe rdevant judicd system neer thetimeof histrid.” Id. at
1398.

In the case & bar, gopdlant faled to presant daidicd andyss of the venires showing that
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systemati c-underrepresentation occurred and that such an dleged discrepancy was large enough to be
unconditutional. Hismoation did not examine dl of the veniresthet had been essembled neer thetime of his
trid. It did not datethat it induded avil casesin thet time period, or dl crimind casesin thet time period,
or even dl casesin which the Public Defender’ s Office was involved during thet time period (L.F. 724-
725). 1t was Smply asdection of some casestried by the Public Defender’ s Office that had no Setidtical
vdidity and that permitted the manipulation of figures (Tr. 289, 295). Moreover, gopdlant’ s represantation
thet African-Americanswere underrepresented in this caseisfase (App.Br. 44). Aswas discussed above,
the record showed that about 5.2% on the venire were African-Americans, while only about 4.5% of
people in Cape Girardeau County were African-Americans (L.F. 951-961; Tr. 382-383, 672).
C. Compliancewith jury-sdection satutes claims

Although the above refutation of gppdlant’ sfair-cross section dam diminates gppdlant’ sdam of
prgjudice from the dleged falure to follow jury sdection satutes (App.Br. 36), an andyds of the record
shows thet the Board of Jury Commissioners subgtantidly complied with those datutes

Jury sHection datutes are directory only, and an gppdlant must show thet he was preudiced by

a ubgtantid deviation from the Satutory sdection process. Sate v. Gilmore, 661 SW.2d 519, 523

(Mo.banc 1983), cert. denied 466 U.S. 945 (1984)(no prgudice resulted from the excuse from jury
savice of apalice officer beforetrid for reasons not liged in Satutes); Sate v. Jones, 714 SW.2d 201,
202 (MoApp., SD. 1986)(no preudice resulted from excuse from jury sarvice of individuals who did not
warnt to serve because of business commitments and from the failure to remove from the list the names of

persons who sarved the year before); State v. Murray, 744 SW.2d 762, 771 (Mo.banc 1988), cert.

denied 488 U.S. 871 (1983)(no prgudice from excuse from jury sarvice of agpedid education teecher who

was scheduled to test achild during thetime of thetrid) .

23



1. Sizeof themager jury ligt

Appdlant daimsfor thefirgt time on apped thet the board failed to comply with  §491.410.1,
RSMo 2000, because the medter jury lig dlegedly failed to contain nat lessthan 5% of the totd populaion
of the county in that it alegedly only contained 750 names, which is less then the 3,081 names that are
required (App.Br. 41).

However, gopdlant's falure to rase this dam beow is faid on goped. “One who would
chdlenge a jury pand mugt do S0 before trid by pleading and proving fatd departures from the badic

procedurd requirements” Statev. Sumowski, 794 SW.2d 643, 647 (Mo.banc 1990). On gpped an

accusad may not broaden the objection mede & trid. State v. Clark, 26 SW.3d 448, 457 (Mo.App.,

SD. 2000). “Thefalureto mekeatimey and proper ohjection conditutesawaver.” Sate v. SUmowski,

supra

Moreover, gopdlant does not request plain eror. Id. a 648. Nor does he attempt to show thet
meanifet injustice occurred by dleging thet thetrid court’s actions resulted in abiased juror sarving on his

cae. See Morrow v. Sate, 21 SW.3d 819, 827 (Mo.banc 2000), 121 S.Ct. 1140 (2001).

In any evert, gopdlant’'s daim is based on a misrepresentation of the record. It shows thet the
master list contained about 42,000 names, which was well above the reguired 5%, and that the board
randomly picked 750 names from that list and then used those names to form the venire pands (Tr. 264,
267, 281-283, 287).

Infact, the defendant in State v. Albrecht, 817 SW.2d 619, 623 (Mo.App., SD. 1991), which

isrelied on by gppdlant, committed the same midake as gopdlant. In that case, the Court of Appeds
found that the defendant’s daim rested on the erroneous premise that the madter ligt only contained 200
nameswhen in fact it contained the names of 12,000 licensed drivers |d. The court stated that § 494.410
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did not prohibit the jury commissonersfrom usng itsentire lig of 12,000 licensed drivers asits megter jury

lig. 1d.

2. Alleged improper reasonsfor reeasing venir eper sons

Appdlant dleges that the Circuit Court Clerk and the Presiding Judge improperly removed names
from the venire ligt based on “improper or inedequate reasons’ (App.Br. 36). He arguesthat the derk
removed people from the ligt if he* believgd] that someone [wag ill, [wag| out of town, or for any number
of reasons cannot serve during that term” (App.Br. 41). Thisisnot accurate,

What redly happened waas thet the derk removed the names of people who wereindigible for jury
sarvice under 8 494.425, RSMo 2000, due to factors such asther age, ditizenship, nonresidency, fdony
convictions, and being alicensed atorney or ajudge of a court of record (Tr. 275-276). Each potentid
juror recaived a summons, aquestionnaire and aletter from the drcuit court judges (Tr. 277).

If the questionnaire was returned with reasons why a person should be excused from service due
to a hardship that is liged in § 494.430, RSMo 2000, the presiding judge made a determingtion as to
whether the individud should be excusad (Tr. 278-279, 285). The exception for this involved medica
reasons, which were permitted as an excuse by § 494.430 (4), RSMo 2000 (Tr. 285). The palicy
indtituted by the presiding judge was thet the Circuit Court Clerk was to excuse a person from sarvice for
medica reasonsif thet person had submitted a atement from adoctor indicating thet they were unableto
save (Tr. 278, 285). However, the derk could refer the medical excuses to the presiding judge for his
review (Tr. 285).

Thisisnathing likewhat oocurred in State v. Henke, 820 SW.2d 94, 96 (Mo.App., W.D. 1991),
whichisrdied on by appdlant. In rdevant part, the Board of Jury Commissonersin that case excused
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resdents of nurang homes and students who were avay a college even though those individuas were not
datutorily exduded and may have been ableto save onthejury. 1d. Here, the derk only removed the
names of individuds who were disqudified by 8§ 494.425, and the trid court only excused people who
were digible to be excused under § 494.430.

Moreover, other cases show that the exdusion of a praospective juror on grounds not liged in the
datutesis not groundsfor reversd * absent ashowing thet the defendant’ sinterests were edversdy affected

by falure to grictly observe the Satutory provisonsfor excuse...” Saev. Gilmore supraa 523 (case

afirmed even though prior to trid the presiding judge excusad from jury sarvice a palice officer who
indicated thet he wanted to bring his gun to thetrid, even though this reason for excusing the officer did “nat
fit precsdy within any of the categories’ liged in the atute “ pertaining to persons entitled to be excused’);
sedp Saev. Cross, 887 SW.2d 789, 791-792 (Mo.App., W.D. 1994)(case affirmed even though
dl individuds from two zip codes were acadentally exduded from the medter list because the jury wes il
sdected from afar cross-section of individuds from the county).

Appdlant did not show thet anyone was improperly excused inthiscase. Nor did he show thet a
departure of the jury sdlection atutes prgjudiced him by “taint[ing] the randomness of the procedure in
these particular cdrcumgtances” Statev. Boston, 910 SW.2d 306, 313 (Mo.App., W.D. 1995)(case
afirmed even though the jury pand for acase was picked by sHecting the firg 45 members of the qudified
jury list who showed up a the courthouse becauseit did not affect the randomness of the jury).

3. Circuit Court Clerk and Presding Judge acting “ ex parte’

Appdlant dams without any authority, thet members of the board may nat excuse potentid jurors
from sarvice prior to the trid without the parties being present (App.Br. 36). However, thisis contrary to
88 494.425 and 494.430, RSVio 2000, which lig personswho are indigible for jury sarvice and persons
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who may be excused from jury sarvice and does nat reguire that a hearing be held in the presence of the

paties. See Saev. Gilmore, supraat 523 (No abuse of discretion occurred when presiding judge “took

it upon himsdf to excuse one of the individuas who was scheduled to be on the jury pand” “without

notice”); Satev. Banniger, 680 SW.2d 141, 144-145 (Mo.banc 1984), cert. denied 471 U.S. 1009

(1985)(Thetrid court did not abuse its discretion by refusing to quash the jury pand ater asingle member
of the Board of Jury Commissoners acted done and for undiscd osed reasons excused deven personsfrom
jury sarvice. This procedure subgtantialy complied with jury sdection gatutes, and the defendant did not

show theat the jurors were excused for unlawful reasons or that he was prejudiced).*

4. Written protocols

Appdlant dlegesfor thefirg time on goped in the argument partion of his brief, but nat in his paint
relied on, thet the Circuit Court Clerk was not using any written protocols (App.Br. 41). Appdlant has
neglected to deveop this argument, but respondent assumes that gppdlant is basing his dam on 8
494.415.3, RSMIo 2000, which dates that upon an gpplication by a prospective juror, the Board of Jury

Commissioners “ acting in accordance with written guiddines adopted by the dircuit court, may postpone

' Appdlant did nat dlege in his motion and it does not ppeer that heis dleging on gpped that the
board did not give individuas notice after it was obsarved that they were not qudified to serve asjurors as

isrequired by 8§ 494.415.2, RSVio 2000. No evidence was adduced on this métter a the hearing.
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thet progpective juror’s service to alater date.”
However, this dam mugt fal because gppdlant faled to plead it in his mation. See Sate v.

SUmowsKi, Supra & 647. Hedsofaled to present any evidence asto whether the paliciesthat were utilized

in addition to those that were found in the Satutes were in writing. Seeld. Inany evant, aswasshownin
section C.1. of thisargument, the derk was following the procedures sat out in the Satutes and thet were
st by thepresiding judge Moreover, even if those procedures were nat in writing gppelant faled to show
thet they preudiced him by denying him a random sdection of jurors from afar crosssection of the
community. Nor did he show that manifest injudtice resulted from this unpresarved daim because hefalled

to show that biased jurors sat on hisjury. Thus, hisfirg point on goped mudt fail.

28



1.

A. Thetria court did not commit plain error “in failing to hold a competency hearing
when counsd firs questioned [appdlant’s] competency,” becausethetrial court held a hearing
before appélant’strial, asrequired by § 552.020, RSM o 2000, when it had reasonable causeto
beievethat appdlant did not have fithessto proceed and it held a second hearing on thisissue
after appdlant’strial even though no new cause exised for holding a second hearing.

B. Thetrial court did not err by finding that appdlant was competent to proceed because
that finding was supported by substantial evidence.

C. Thetrial court did not abuseitsdiscretion by denying appdlant’s secret motion to be
trangported to BarnesHospital in &. Louisfor tests because appdlant failed to plead factsand
offer evidence showing that at that time appdlant’smental condition was serioudy in digpute and
that thetestsin question werenecessary for him to haveafair trial, appellant failed to servethe
motion on the State, his mation to be trangported was not renewed at a rdevant time, and
appelant was not prgudiced.

Appdlant dleges that the trid court should have hdd an evidentiary hearing when counsd first
questioned his competency, gpparently rather than following the procedures set out in Chapter 552 and in
rdevant cases (App.Br. 45). Hedamstha thetrid court erred in finding thet he was competent to betried
and sentenced because his evidence on this issue was dlegedly more credible than the State' s evidence
(App.Br. 45-58; Tr. 358, 1845). Hedso dlegesthat thetrid court should have granted an ex parte mation
that he filed and trangported him to St. Louis“for additiond testing” (App.Br. 45).

A. Alleged failureto hold a hearing when counsd first questioned competency

Appdlant dleges for the firg time on goped tha the trid court ered “in falling to had a
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competency hearing when counsd first questioned [his| competency” (App.Br. 45).

However, asto this unpreserved dam, it is obvious that the trid court is not required to hold a
competency hearing when defense counsd firg has concerns which may or may nat have been enunciated
a that time. According to 8 552.020.2, RSMo 2000, thetrid court was required to initiate proceedings
under when he had “reasonable cause to bdieve thet the accused lacks mentd fitnessto proceed....” See
aso Satev. Johns, 34 SW.3d 93, 104 (Mo.banc 2000), cert. denied 121 S.Ct. 1745 (2001). That was
doneinthecasea bar. Thetrid court ordered two mental examinations of the gppdlant (L.F. 20-21, 821-
826, 827-829). Thefira of these was ordered only about 12 days after gopdlant filed a mation that
asserted that he was incompetent (Tr. 815-818, 821-826).

The trid court then held a pretrid hearing on the issue of gppdlant’'s competency (Tr. 351).
Appdlant did not gppear with any witnesses at the hearing, but asked for the court to decide the metter
basad on the repart of Dr. Byron English thet had been formdly filed with the court and on the reportsand
other matters from Dr. Jonathen Fincus and Dr. Dorothy Lewis that hed been previoudy submitted to the
court but hed nat been formdly filed (Tr. 351-357). See § 552.020.7, RSVio 2000. After examining the
evidence that was presented, thetrid court found thet appellant was competent to proceed (Tr. 352-358,
1813).2

At the hearing on gppdlant’'s motion for anew trid, he again raised the issue of his competency

ZAppdlant cites Tr. 358 for the proposition that the trid court did not fully review the reports thet

hed been submitted, but nothing on that page or any other page supports this assertion (App.Br. 52).



through the presentation of the testimony of Dr. Robert Holcomb (Tr. 1788). Counsd d o presented the
court with an afidavit from Dr. Bruce Harry (Tr. 1812-1813). Thetrid court again found thet appedlant
was competent (Tr. 1845). It dated thet there was no competent or credible evidence to the contrary (Tr.
1845).

As can be saen from the above, thetrid court did not commit error because it was not required to
be dairvoyant and hold a hearing when counsd hed concerns about gppdlant’s competency, but whenthe
ocourt itsdf had concans. It did hold a hearing when the issue of gppdlant’ s competency was brought to
its atention.

B. Competency

Appdlant's dam that the trid court ered in finding that he was competent to proceed is dso
without merit. The trid court found thet gppdlant faled to present any credible evidence that he was
incompetent and that gppd lant was competent (Tr. 1845). Viewed in the light mog favoradle to the trid
oourt’ sfindings, the fallowing evidence was adduced: Dr. English, apsychalogig, found thet gppdlant was
competent to be tried (State s Exhibit 52 a 12). He found thet gopdlant did not suffer from a mentd
disease or defect, and that no such disease or defect interfered with gppdlant’ s cgpeacity to underdand the
proceedings againg him or to assgt in hisdefense (State s Exhibit 52 & 9, 11).

He sad that gppdlant had afull scde IQ of 84, which isin the average range of intdligence, and
thet there was no indication of brain damage or an arganic condition (Staie sExhibit 52 & 7, 9). Appdlant
ansvered quedtionsin arationd, redity-based and god directed manner (State' s Exhibit 52 a 7). He
exhibited no pathologicd paranoia or ddusiond thinking (State's Exhibit 52 at 9). He was evasve ad
meanipulative in some responses (State s Exhibit 52 at 7).

Appdlant was oriented in time, place, and person and understood the purpose of the evaduation
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(Stae sExhibit 52 & 8). Hewas able to concentrate and do abdiract thinking (State' s Exhibit 52 a 8).

He hed fedings of depression that would last afew hoursor aday or two, but thisdid not meet the criteria
for dyshymic disorder or for a mgor depressive episode (State's Exhibit 52 a 8). There was some
paranciain his thinking based on the way he was tregted in the padt rather then on a psychatic thought
process (State' s Exhibit 52 &t 9).

Appdlant understood the charges he faced, the potential sentences or commitment in the custody
of the Department of Mentd Hedlth thet he faced, the rale of the prosacutor, the rales of the judge and jury,
and the process of pleabargaining (State s Exhibit 52 a 9-10).

Defense psychologi Dr. Holcolm, who interviewed gppdlant efter thertrid, testified thet gopdlant
could befaking having amnesaasto part of hisconduct (Tr. 1792, 1806). He sad that gopdlant was dble
to aticulate gpecific complaints about the conduct of his counsd and that he could be angry with his counsd
smply because he thought thet they hed performed poorly or because he does nat like atorneys (Tr. 1804).

He indicated that gppellant understood the role of his counsd, the judge, the prosecutor, the potentia
sentences, and hisright to apped (Tr. 1803-1804).

“A defendant is competent when he has auffident presant daility to consult with hislavyer with a

ressoneble degree of rationd undersanding and has a rationd as well as factud underganding of the

procesdings againg him.” Satev. Johns, supraa 104 (internd quotation marks and ditations omitted);

§552.020.1, RSM0 2000. At ahearing on thisisaue, the defendant is presumed to be competent and hes
the burden of proving hisincompetency by a preponderance of the evidence. 8 552.020.8, RSMo 2000.

Appdlant does not disoute that there was subgtantid evidence to support the trid court’ s finding
thet he was competent (App.Br. 29). Indeed, he argues that this Court should reweigh the evidence thet
was presented and make new credibility determinations (App.Br. 45). However, that is not the
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gopropriate sandard of review.
[T]hetrid judge s determination of competency is one of fact and mugt dand unlessthere
is no subgtantid evidence to support it. . . . In teding suffidency of the trid court's
determingtion of the defendant’s competency, “the reviewing court does not weigh the
evidence but accepts as true dl evidence and reasonable inferences thet tend to support
thefinding”

Satev. Petty, 856 SW.2d 351, 353 (Mo.App., SD. 1993)(citetion omitted); see ds0 Statev. Hampton

959 SW.2d 444, 449 (Mo. banc 1997). “[I]t isthe duty of thetrid court to determine which evidence

ismore credible and persuadve” Satev. Johns, Supra at 105. Thus, gopdlant’ sargument iswithout merit.

C. Alleged failureto trangport appdlant from the Madison County Jail
to BarnesHogpital in . Louisfor additional testing
1. Prerial request for trangportation

Nor did the trid court abuse its discretion when it denied gppdlant’s ex parte motion to be
trangported to Barnes Hogpitd in . Louis (App.Br. 45).

In an attempt to drcumvent the proceduresin § 552.020.2, RSMo 2000, which gart off with the
use of acourt-gppointed psychologigt or psychiarigt instead of an expert hired by a party, on September
8, 1998, gopdlant filed under sed an “Ex parte mation to trangport defendant for examinations” before
hefiled any request to proceed under § 552.020 (L.F. 733). Appdlant wanted to be secretly trangported
from the Madison County Jall to BarnesHospitd in &. Louisfor an EE.G. andaM.RI. (L.F. 733-734).

That motion was denied by thetria court on September 21, 1998 (L.F. 740).

It was properly denied because no proceedings under § 552.020 hed been initiated and gppdllant

did not plead spedific facts and present evidence showing thet gppelant’s mental capacity was serioudy
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a issue and that the requested testing was necessary.  The condusory satement in his motion thet “there
may be issues surrounding the defendant’s menta capatillities thet require thorough neurologicd and
neuropsychalogica examinations by apeddigs[dc] qudified to administer such examinations’ did not
show thet the additiond testsin question were required (L.F. 734).
A meredlegation thet adefendant’smenta cgpadity isd issue does not makeit 0. Facts
supporting the dlegation are necessary to show the seriousness of the dlegaion and its
rdlevancy to theissues before thetrid court.

Statev. Clemons, 946 SW.2d 206, 222 (Mo.banc 1997), cert. denied 522 U.S. 968 (1997)(trial court

did not abuseits discretion by denying the defendant funds for menta hedlth experts).
Appdlant faled to plead factsin his motion and then prove facts demondrating to a*“reasonadle
probahility” thet the testswould ad in the defense and that the denid of the tests“would result in an unfair

trial.” See Guinen v. Armonirout, 909 F.2d. 1224, 1227 (8" Cir. 1990), cert. denied 948 U.S. 1074

(1991)(case dedlt with denid of apretrid psychiatric evaluation and andysis under Ake, whichisdiscussed
below, thet has nat been extended by the United States Supreme Court to specific testing). It should be
kept in mind thet this motion was filed after two defense exparts that is Pincus and Lewis, had examined
gopdlant and extengvely tested him, and gppdlant hed the aaility to express, in detal, any need for the
additiond testsif one redly exiged (Tr. 1423; Defense Exhibit E-3). Nor did his mation dlege thet he
would present such tesimony a a hearing on this matter, see Sae v. Smith, 944 SW.2d 901, 921
(Mo.banc 1997), cert. denied 522 U.S. 953 (1997)(factud dlegetionsin amotion are not saf-proving),

or support hisdlegaionswith efidavits from psychiaric experts. See Saev. Mercado, 787 SW.2d 848,

851-852 (Mo.App., E.D. 1990). Appdlant dso did not have the condtitutiond right to be transported
acrossthe Sate to have any imagineble test performed. He smply hed the right to adequate toolsto assigt
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in hisdefensa

Moreover, gopdlant’s mation was properly denied because gppdlant faled to comply with Rule
20.04, which requires service to opposing counsd of most mations, in thet it he failed to serve acopy of
his mation to trangport on the Sate even though the granting of the motion would have reguired the Sate
to expend resources to trangport gppelant to . Louis and to provide law enforcement officers to guard
him so that he would not escgpe. On gppedl, gppdlant does not attempt to defend this violation of

Rule20.04. Histrid counsd, though, dleged thet Akev. Oklahoma, 470 U.S. 68, 105 S.Ct. 1087, 84

L.Ed.2d 53 (1985), permitted thefiling of an ex parte request for trangportation (L.F. 733-739). However,
it does not.

Ake has nothing to do with whether a defendant has the right to an ex pate mation for
trangportation. Inthet case, the United States Supreme Court Sated:

We hald that when a defendant hes mede a prdiminary showing that his sanity & thetime

of the offenseislikdy to beadgnificant factor & trid, the Condtitution requiresthat a Stete

provide accessto apsychiarid’ sassgance on thisissueif the defendant cannot otherwise

afford one.
Id., 470 U.S. a 74. Although it recognized thet some jurisdictions may dlow some proceedings to be ex
parte, it did not hold thet a defendant hed aright to ex parte proceedings. It certainly did not hold thet
defendants had the right to ex parte proceadings on maters suich as the trangportation and security issues
concerning adefendant. It has nathing to do with this case because gppdlant was given adequate tools to
prepare his defense.

Infact, in State v. Tokar, 918 SW.2d 753, 765 (Mo.banc 1996), cert. denied 519 U.S. 933
(1996), this Court found that a defendant was nat entitled to ex parte hearing on his request for a
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continuance o that he could pursue amentd defense. This Court found thet “ Ake did not creste ashidd
behind which the defense could obtain ex parte rulings on the merits of the case or on contested issues,”

and that the State hed aright to be heard on whether a continuance should be granted. 1d. Smilady, inthe
cae a bar the Sate had the right to be heard on the issue of whether it was going to be required to
trangport gppedlant across the State and provide security for him.

2. Noreques for trangportation after 8§ 552.020 proceedings wer einitiated,

but before appdlant was convicted

Appdlant perssted in operaing outsde of the procedures of 8 552.020 and submitted to the
court, on March 18, 1999, his“Mation for court to make afinding of incompetency pursuant to section
552.020" (L.F. 815). Thismation asked for thetrid court to find that gppe lant was incompetent based
on psychologicd opinions of defense experts who were sdected and paid by appdlant (L.F. 815-818).

In the dternative, it asked the court to initiate proceedings pursuant to § 552.020 by ordering a court-
gopointed expert to perform an examination (L.F. 818).

The trid court then began the proceedings under 8§ 552.020, which are not done in secret as
gppdlant was atempting to do, by gppointing a psychologist to examine gopdlant (L.F. 821-826). Asthe
proceedings under § 552.020 went on, gppdlant did not renew his earlier mation to be trangported to S
Louisfor tesing. Thus it did not gppear thet he il wanted to be trangported for testing and the trid court
was not required to have him trangported on its own motion.

3. Request after conviction

After gopdlant had been found to be competent and had been convicted of his offenses, heagain
asked to be trangported to Barnes Hospitdl in . Louisfor additiond testing (Tr. 1039). However, this
request was untimely and wias not accompanied by pleadings and evidenceindicating the need for additiondl
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testing before gppdlant was sentenced.  Additiond testing is not reguired after afinding of competency
unless ajudge has ressonable grounds to bdieve thet the defendant has become incompetent Snce the time

of thefird competency hearing. See Sate v. Johns, supraa 106. No such grounds exiged inthe case a

bar. Nor has gopdlant shown that he had a congtitutiond right to have any pedific testing done. Hewas
ableto adequady litigate his competency with the experts who were presented and the numerous tests thet

were performed on him. Thus, gppelant’s second point mudt fail.
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111.

Thetrial court did not abuseitsdiscretion when it Sruck for cause venirepersons Irwin
and Light because those venireper sons were not qualified to serve asjurorsin that they held
views on the death penalty that would have subgtantially impaired the performance of therr duties
asjurors.

Appdlant daims that the tria court abused its discretion when it struck for cause venirepersons
Thdmalrwin and Lori Light who gave answers indicating that they were nat qudified to St on a death-
pendty case, because thetriad court was alegedly required to find that they were qudified in light of their
|ater contradictory answers (App.Br. 59).

Thetrid court isin the best podition to evauate avenirgperson's commitment to follow thelaw and
isvested with broad discretion in determining the qudlifications of progpectivejurars Sate v. Clayton 995
S\W.2d 468, 475 (Mo.banc 1999), cert. denied 528 U.S. 1027 (1999). Itsruling will not be disturbed
on goped unlessit is dearly againg the evidence and condtitutes an abuse of discretion. Id.

“While atrid court cannot exdude a juror from a capitd punishment case Smply because of a
conscientious objection to the deeth pendty, a juror may be exduded if his views would ‘prevent or
subgantidly impeair the performance of his duties as a juror in accordance with his indructions and his

oath.” State v. Clemons, 946 SW.2d 206, 225 (Mo.banc 1997), cet. denied 522 U.S. 968

(1997)(atation omitted). A venirgperson isnot qudified to St asajuror in adeath pendty caseif it gopears
thet the venireperson cannot condder the entire range of punishment, gpply the proper burden of proof, Sgn

adeath verdict if picked asajury foreman, or otherwise follow the court’ sindructions. Statev. Clayton,

Supraat 475-476.
“The gpplicable gandard does not require that a juror’'s bias be proven with ‘unmigtekable
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claity.”” Sae v. Winfidd, 5 SW.3d 505, 511 (Mo.banc 1999), cert. denied 528 U.S. 1130

(2000)(citation omitted).

“What common sense should have redlized experience has proved: many veniremen Smply
cannot be asked enough questions to reech the point where ther bias has been made
‘unmigiekably dear’; these veniremen may not know how they will react when faced with
imposing the deeth sentence, or may be unable to aticulate, or may wish to hidetheir true
fedings Despitethislack of darity in the printed record, however, therewill be Stuations
where the trid judge is left with a definite impresson that a progpective juror would be
unable to faithfully and impartidly apply thelaw. . . [T]hisiswhy deference must be pad
to the trid judge who sees and hearsthe juror.”

State v. McMillin, 783 SW.2d 82, 91 (Mo. banc 1990), cert. denied 498 U.S. 994 (1990)(citation

omitted). Itisfor thetrid court, not the venireman, to determine whether achdlenged member of the pand
could be an impartid juror, but the tesimony of the member concarmning his ability to act impertidly is
evidence to be congdered by the trid court. State v. Waton, 796 SW.2d 374, 377-378 (Mo. banc
1988).

When faced with contradictory responses from a veniregperson as to his or her qudifications to
serve on the jury, thetrid court is not required to acogpt the responses favorable to the defendant and it
iswdl within the discretion of the trid court to strike the venireperson for cause. State v. Kinder, 942
S\W.2d 313, 324-325 (Mo.banc 1996), cert. denied 522 U.S. 854 (1997); Satev. Ringo, 30 SW.3d

811, 818 (Mo.banc 2000), cert. denied 121 S.Ct. 1381 (2001); Sate v. Clayton supraat 476.

A. Venireperson Irwin
When firg questioned by the prosecutor on her dbility to impose a degth pendty, venireperson
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Thdma lrwin gave answers indicaing thet she wias unqudified to St on a desth-pendty case because she
was uncbdle to gate that she could impase thet punishment on acoount of the fact that hewasanurse The
following occurred:

MR. AHSENS Could you vote for the ather dtermative of degth?

PANELIST IRWIN: | don't know. I've been a nurse for 48
years saving lives, and | just don't know if | could do thet.

MR. AHSENS | undergand. Do you understand, however, I'm
obligated to put you on the spot and try to get you to give meayesor no
answer?

PANELIST IRWIN: | know.

MR. AHSENS: Would it hep you to think about it abit before
ask you more questions, or do you think —Well, the question, | suppose,
that I've asked the other ladies is, you know, | have to prove the
defendant guilty beyond a reasonable doubt, and if we get to the second
part of thetrid, there are other matters which | have to prove beyond a
ressonable doubt. ' You obvioudy have reservetions about the death
pendty thet you do not have about the other dtemdive of life without
parde Areyou tdling metha you re going to want proof thet isin excess
of proof beyond a reasonable doubt before you could consider and vote
for the deeth pendity?

PANELIST IRWIN: | don't know. | just don't know if | could

then or nat. | just don't know how to answer it. | don't know if | could
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or not.
(Tr. 443-444).
The prosecutor questioned other venirepersons, but then again questioned Irwin (Tr. 444-449).
In this exchange, Irwin showed thet she was nat qudified to St on a degth-pendty case because she could
not Sgn adesth verdict (Tr. 449). The following occurred:
MR. AHSENS. | undersand. Ms. Irwin, you were very
uncertain. Now we re going to put you on the spot. Y ou know | was
coming back to you. Could you Sgn adegth verdict?
PANELIST THELMA R. IRWIN: No, | could not do that.
MR. AHSENS. | teke it thet that is something thet would not be,
thet has no bearing on what the evidenceis  You just can't Sgn it no
metter what the evidence might be?
PANELIST IRWIN: Right.
(Tr. 449).
Without any mention of the degth pendlty, defense counsd dicited from Irvin that shewould try to
st adde her views and follow the law thet she was * uncomfortable” with:
MR. MORELAND: Now, underganding — Under thelaw, | think
it sdmog universd that theré sdwayslaws out there that if you choose
any person, therewill probably be some law thet they don't agree with or
some law that they’ re uncomfortable with, and that's dmost auniverd
feding, but if you wereto St on thisjury, could you s&t asde your persond
views and fallow the lav and abey thelaw as given to you by HisHonor,
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Judge Syler, and st asde your parsond viewsiif you' re sdected to sarve
onthisjury?

PANELIST IRWIN: | would haveto.

MR. MORELAND: And you would be willing to do thet?

PANELIST IRWIN: Yes

MR. MORELAND: And assuming you were stting on, one of the
find 12 who st on thisjury and your fdlow jurorsfdt so much of you that
they sdected you as the forgperson, would you follow your duties as a
foreperson even though you fdt uncomfortable doing s0?

PANELIST IRWIN: Yes

MR. MORELAND: And you would be willing to st asde your
persond —would you be abdle to st asde your persond views and fulfill
your duties as foreperson if sdlected?

PANELIST IRWIN: | would try very hard. | would haveto.

MR. MORELAND: And | guessthat's dl that's asked of any
juror, to do your best and follow the ingructions of the Court. And you
bdieve you can do that?

PANELIST IRWIN: Yes

(Tr. 459-460).
The prosecutor asked for Irwin to be gtricken for cause (Tr. 466). Thetrid court sugtained the
prosecutor’ s motion (Tr. 467).
Thetrid court was acting well within its discretion when it determined thet Irwin's most credible
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answers were those thet she gave that indicated that she waas not qudified to St on the jury. State v.

Kinder, supraa 324-325; Saev. Ringo, Supraa 818. Thetrid court was entitled to believe her regponse

that she could not Sgn averdict of deeth and shedid nat know if she could vote for degth in light of the fact
that she had been anurse for 40 years (Tr. 443-444, 449). Thisissmilar to what occurred in State v.
Winfidd, supra a 510-511. In that case, venireperson Stokes indicated that she could not impose the
desth pendlty because she had been anursefor 35 years. 1d. a 510. She later indicated that she could
congder both pendties 1d. & 511. Thistrid court struck her for cause because he believed her first
response, rather than her second response. 1d. This Court found that the record did not reflect an abuse
of discretion.

Moreover, even though defense counsd got Irwin to say that she would do her best to set aside
her views and follow the law and her duties as a foreperson if sdected, she did not say that she could
actudly impose the deeth pendty or Sgn adeath verdict. Thus thetrid court did not abuse its discretion.

B. Venireperson Light

Under examingtion from the prasscutor, venirgperson Lo Light said thet she did not know whether
she could impase the degth pendlty, thet she probably could not Sgn a degth verdict, thet she wanted the
Sate to prove gppdlant’s guilt beyond a reasonable doubt, and that she probably could nat follow the
indructions of the court. She Stated:

MR. AHSENS . . . . Could you vote for the degth penalty?

PANELIST LORI A. LIGHT: | don't know.

MR. AHSENS. Could you vate for the ather option of life in
prison without probetion or parole?

PANELIST LIGHT: Yes
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MR. AHSENS Okay. Sol takeit then that your reservations are
with the death pendty and not the other option. Would thet be true?

PANELIST LIGHT: Yeeh.

MR. AHSENS L& me ask you a couple other questions. | will
tdl you thet while the verdict mugt be unanimous as to whet the pendty
should be, ether way, must be unanimous; thet the jury would come back
into open court and in front of whoever' s present, induding the defendart,
of coursedl the lavyers and the judge, and the fact that your verdict, thet
isyou and the res of thejury, it would be reed thet you hed sentenced the
defendant to desth. Could you do that?

PANELIST LIGHT: | don't know. | don't know.

MR. AHSENS: Let me ask you another question, and the reason
| go through these questionsisto seeif | can hep you focus your thinking
ontheissue okay? Thismay be something thet you' ve nat thought about
quardly beforein your life

PANELIST LIGHT: We haven't.

MR. AHSENS We don't st around the coffee table on Sunday
evenings and tak about this sort of thing. Let's assume that you are
eected as the foreperson of the jury, nat anybody on the jury could be
SHected as aforeperson. | will tdl you thet while the verdict must be
unanimous it issgned by the foreperson done. Could you Sgn a deeth

verdict?



PANELIST LIGHT: God, | don't know.

MR. AHSENS: All right. Do you think you — Y ou know, I'm
kind of obligated to try and get you to say yes or no.

PANELIST LIGHT: Probably no.

MR. AHSENS: Probebly no?

PANELIST LIGHT: Yes

MR. AHSENS. And would it be far to say that you have no
problems with life in prison without parole, but you have very severe
reservations about the deeth pendty? Would thet befar?

PANELIST LIGHT: Yes

MR. AHSENS If it'snot, plesse say 0.

PANELIST LIGHT: Yes thet'strue.

MR. AHSENS: Okay. Folks, pleese undersand. Theré s no
right or wrong answer here. Theré sjud thetruth. That'sdl weretrying
to get tohere Ms Light, you have gruggled mightily withme. I'm going
to leave you done but if | —am | correct in my undersanding thet you do
not think thet you could vote for the degth pendty upon reflection?

PANELIST LIGHT: | just don't know. | just—I guessif it was
bad enough, maybe | could, but —

THE COURT: Ms Light, I'm having alittle trouble hearing you.

PANELIST LIGHT: | said maybeif it was bad enough | could,



MR. AHSENS: And undergand, | have to prove the defendant
guilty beyond a reasonable doubt.

PANELIST LIGHT: (Nods heed).

MR. AHSENS Since you have some discomfort about the degth
pendlty, would you want meto prove my case asto whether the defendant
is quilty or not guilty by evidence thet is more than evidence beyond a
reasonable doubt? Because you know if you find him guilty, you then are
going to have to face the death pendty question.

MR. MORELAND: Object to the form of the question, Y our
Honor.

THE COURT: Overuled.

MR. AHSENS You may answer, if you know.

PANELIST LIGHT: Yes | guess

MR. AHSENS All right. So you would want more evidencethen
just evidence beyond areasonable doubt. Isthet correct?

PANELIST LIGHT: Yes

MR. AHSENS If any questions don't meke sense to you, would
you please say 07 | want to meke sure that my questions are dlear.

PANELIST LIGHT: (Nods heed).

MR. AHSENS: Y ou undersand where we re going with this?

PANELIST LIGHT: (Nods heed).

MR. AHSENS If you want more from me because of your
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discomfort than the law requires of me, then perhaps you would have
difficulty being ajuror in thiskind of case

PANELIST LIGHT: Probably.

MR. AHSENS Istha what you' retdling me?

PANELIST LIGHT: Probably.

MR. AHSENS: | need ayesor ano, please.

PANELIST LIGHT: Yes

MR. AHSENS Okay. Thank you. Agan, I'm sorry thet thishes
been s0 hard, but | need to try and get ayesor no, and | takeit from whet
you'retdling me, it doesn't sound like thisis a case for you or that you

could follow theingructions of the Court, doesit?

PANELIST LIGHT: Probably not.
(Tr. 604-607).

Defense counsd then gat Light to date that she would be able to convict based on proof beyond
areasonable doubt and thet she could fairly condder ether punishment (Tr. 633-635). But she never Sated
thet she could Sgn averdict of deeth or that she could actudly recommend the degth pendty.

The prosecutor moved to srike Light (Tr. 655). Thetrid court Sated:

There was an awful lat of body languege that goes into these responses, and
frankly, Ms Light isnot someone, | think, who can St onthis particular jury. I'mgoing to
grike her. She'smore of afollower than anything d<e. | think she sif we soent the rest
of the afternoon taking turns, she d agree with whoever asked her lag.

(Tr. 656).
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Agan, thetrid court was entitied to believe thet Light' sfirst reponses, indicating thet she wias not
qudified to be ajuror, were an accurate Satement of her true views. He was not required to believe her
|ater contradictory viewswhich he bdlieved, bassd on demeanar, were Smply her gating whet she beieved

defense counsd wanted to hear (Tr. 656). See Statev. Kinder, supraat 324-325; Siaev. Ringo, supra

a 818. Sheds never dated that she could Sgn adesth verdict or actudly recommend the desth pendty.

Thus, gopdlant’ sthird point mugt fall.



1V.

The trial court did not commit plain error or abuse its discretion when it allowed the
prosecutor to usein a depostion therecordsfrom the Office of Adminigtration about money paid
to Dr. Lewis for her assstance to the Public Defender’s Office in this case and other recent
cases, because those recor ds wer e rdevant impeachment evidence, they werenot confidential,
theinformation in the records could have been obtained from other sources, therelease of the
records did not deny appdlant equal protection or effective assstance of counsd, and their
releaseremedied a violation of the discovery rules by appellant.

The trial court did not commit plain error when it permitted the prosecutor to argue,
without objection, that Lewis was biased based on her financial reationship with the Public
Defender’ s Office because this argument was based on a reasonable inference from the evidence
and did not violate the Rules of Professonal Conduct.

The trial court did not abuse its discretion when it quashed appdlant’s pogt-trial
subpoenas of the prosecutor and his investigator o that they would not have to be deposed
because it was proper to grant the State' s request for protective reief in that the depostions
wer e harassment, did not pertain to ardevant matter, were untimey, and appelant failed to show
that fundamental unfairnessresulted from thetrial court’sactions

Appdlant dlegesthat thetrid court ered by refusing to let him hide rdevant impeachment evidence
from the State (App.Br. 68). He daims thet the trid court should not have adlowed the prosecutor to
impeach defense expert Dorothy Lewis with records that showed the large sums of money thet the Public
Defender paid for her servicesin this and other cases because the prosecutor should not have been dlowed

to get those records from the Office of Adminidration (App.Br. 69). He admits though, thet the trid court
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hed the authority to authorize the State to obtain thet information (App.Br. 74). He do dlegesthat the
prosecutor should not have been dlowed to argue this evidence, that he was denied effective asssance of
counsd, and thet thetrid court should have dlowed him to conduct depositions of the prasecutor and an
investigetor after thetrid (App.Br. 74).

A. Reevant facts

On September 16, 1997, the State filed a request for disclosure pursuant to Rule 25.05 that
requested, in rlevant part, the Satements of experts made in connection with this case (L.F. 50). After
aopdlant failed to disdose satements made by Dr. Lewis about the number of hours that she worked in
this case and the fee that she waas charging in this case, the State obtained records from the Office of
Adminigration on the fees charged by Dr. Lewisin this case and other cases where she worked for the
Public Defender’ s Office (Defendant’ s Exhibit RR-100).

At the depostion of Dr. Lewis which occurred about a month before gppdlant’s trid, the
prosecutor indicated that he was going to use records from the Missouri Office of Adminidration having
to do with paymentsto Dr. Lewisin casesinduding this one, that is State s Exhibit 100 (Defense Exhibit
Ea 62). Appdlant’scounsd objected on the ground that those records would embarrass Dr. Lewis, they
wereirrdevant, they were hearsay, and they were atorney work product (Defense Exhibit E at 63).

Dr. Lewistedtified on cross-examingtion that she did not know how much she hed charged for her
sarvices on gopdlant’s behdf up to that point (Defense Exhibit E & 66). The prosecutor showed her
Sae sExhibit 100, which isthe hilling records from the Office of Adminidration thet were never admitted
into evidencein gppdlant’ strid, and she sad that she did nat disagree with the figure in that document thet
showed that she hed billed $34,757.04 up to that point (Defense Exhibit E a 66). When the prosecutor
asked her whether the Public Defender’ s Office hed paid her $142,000 for the time period of early 1998
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through March of 2000 for her work on cases, Lewis sad that she had no reason to disagree with that
number that was contained in State' s Exhibit 100 (Defense Exhibit E a 203).

On January 17, 2001, which wasfive days before gppdlant’ strid, appdlant fird raised hisdam
thet the hilling records were confidentid in his“Mation to predude use of confidentia public defender billing
records” Thetrid court did not rule on it & the hearing that was held thet day because the trid court and
the prosacutor had not been given an opportunity to reed it before the hearing (Tr. 338). During the
defendant’ s case-in-chief, the defendant offered avideotgpe of Dr. Lewis depasition, Defense Exhibit E,
and a transoript of that deposition, Defendant’s Exhibit D, and he objected to his own exhibits on the
ground thet they contained references to confidentia records (Tr. 1483-1499). The prosecutor explained
that the records in question were public records (Tr. 1493). Thetrid court then admitted gppdlant’s
exhibits (Tr. 1489, 1499).

During the State' s guilt-phase dosng argument, the prosecutor argued without objection that Dr.
Lewiswas nat credible because she had avested interest of about $70,000 ayear for coming to the right
conclusion for gppellant (Tr. 1628-1629).

After thetrid, gppdlant subpoenaed the prosecutor and hisinvestigator for the purpose of deposing
them on thisissue (L.F. 1084-1094). The prosacutor filed amoation to quash the subpoenas (L.F. 1095).
At a hearing, on April 9, 2001, the prosecutor pointed out thet the records were not confidentia records
from the Public Defender’s Office, but were public records that had been obtained from the Office of

Adminigration and that the depasitions would serve no vaid purpose and would uncover no rdevant

*He 50 made the same argument as to Dr. Fincus, but his billing records are not a issuein this

point (Tr. 1628-1629).
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evidence (Tr. 1768-1770; see d0 Tr. 1781). Appdlant argued thet they were confidentid because they
pertained to the Public Defender’ s Office (Tr. 1770-1771). Thetrid court found that the documentswere
discoverable and sated that he could not imagine how gppdlant could preclude the State from cross-
examining an expert with payment records (Tr. 1770). Thetrid court said that he would have ordered the
Public Defender to disdose the information in the records if he had been agked (Tr. 1772). He granted the
State smotion to quash the subpoenas (Tr. 1773-1774; see dso 1785).
B. Useof evidence during a depostion

Appdlant's dam that the trid court erred in dlowing the prosecutor to “use’ the Office of
Adminidration records during the deposition to get Lewisto admit to how much shewas paid by the Public
Defender’ s Office in this case and other recent casesis not preserved for goped because gppdlant did not
rase his objection on gpped at the deposition when the records were “used” and the records were not
admitted into evidence during gopdlant’ strid. Nor did he object when the prosecutor argued thet Lewis
wasbiasad basad on her monetary relationship with the Public Defender’ s Office (Tr. 1628-1629).

Appdlant does not request plain eror review and such review isnot required. Inany event, plain
error only ooccurs when an gppdlant shows that an improper action hed a decisive effect on the outcome

of thetrid and resuited in manifest injudice. Statev. Clayton, 995 SW.2d 468, 479 (Mo.banc 1999),

cart. denied 528 U.S. 1027 (1999).

Should this Court choose to review gopdlant’ s dams, it cannot reasonably be disputed thet the
evidence about whet Lewiswas paid in this case and other casesinvolving the Public Defender’ s Officer
was rdevant and admissble to show bias Sate v. Love, 963 SW.2d 242-244 (Mo.App., W.D.
1997)(defense DNA expert impeeched with her earningsin thet case and in other cases where she worked

for the Public Defender’ s Office); Sateex rd. Lichtor v. Clark, 845 SW.2d 55, 65-67 (Mo.App., W.D.

52



1992)(awitness may be cross-examined about fees earned in prior cases, that heisregularly employed by
a paticular category of a party, and about and his previous employment by the same party). Thisis
because the pecuniary interest, bias or prgjudice of awitness can dways be shown. State v. Long, 698

SW.2d 898, 901 (Mo.App., E.D. 1985); Callahan v. Cardind Glennon Hosp., 963 SW.2d 852, 869

(Mobanc 1993). Inthe case & bar, evidence of the enormous amount of money that the Public Defender
paid Lewisfor her sarvicesin this case and other recent casesis evidence that the Public Defender’ s Office
was a cash cow for thiswitness and that she may be biased to tedtify favorably for thet office in order to
continue successfully milkingit.

Appdlant gopears to concede thet the hilling information would be discoverable under Rule 25.06
(App.Br. 74), which Sates

If the court finds the request to be reasongble, the court shdl order the defendant to

disdoseto the date thet meterid and information requested which isfound by the court by

be rdlevant and materid to the Sate's case.

The evidence would dso be discoveradle through the use of asubpoena ducestecum, Saev. Love, Supra

a 243; Saeex rd. Lichtor v. Clak, supraat 65-67; Sae ex rd. Creighton v. Jackson, 879 SW.2d 639

(Mo.App., W.D. 1994), and the trid court specificaly found that it would have ordered the disclosure of
the impeaching evidence if it had been asked (Tr. 1772). Thus appdlant cannot show thet he was
prejudiced by the prosecutor’ s use of informetion that was discoverable and admissible
Appdlant attemptsto avoid the above by arguing that the procedures used in this case to get the
impeeching information were improper because the Office of Adminidration’s records were confidential
(App.Br. 75). Herdieson 8§ 60.091, RSMo 2000 (emphasis added), which Sates:
Thefilesmaintained by the state public defender officewhich rdaeto the handling

53



of any case shdl be consdered confidentia and shl not be open to ingpection by any

person unless authorized by law, court order, the commisson or the director.

However, this datute is ingpplicable because records in question were not maintained by the Public
Defende’s Office. They were maintained by the Office of Adminidration. Moreover, this datute
recognizes that the records can be disclosad by court order and thetrid court in this case indicated thet it
was willing to authorize the disclosure and use of the records (Tr. 1770-1772).

Appdlant next rdies on § 610.021, RSVIo 2000 (emphasis added), which sates, “Exoept to the
extent disdosure is otherwise required by lav a public governmental body is authorized to
dose..records... to the extent they rdaeto thefollowing....” This Satute then goesonto lig mattersthat
may bedosad. However, this datute does not date that anything must be dedared confidentid. 1t merdy
gives government bodies authorization to dose records if they determines that the records should be
dosed and the records fall within listed dassifications. Thus, under this statute the decision as to whether
the records should be kept dosed is up to the Office of Adminidration and thet body exercised it in favor
of open government.

It should be kept in mind that 8 610.011.1, RSMo 2000 (footnote omitted), Sates

It isthe public palicy of this Sate that...records...of governmenta bodies be open to the

public unless otherwise provided by law. Sections 610.010 to 610.28 shdl be liberdly

congrued and their excegptions grictly congtrued to promote this public palicy.

Also, the public interest in an open government “may be a its gregiest... where...public funds are spent.”

Sae ex rd. Missouri Locd Government Retirement System v. Bill, 935 SW.2d 659, 665 (Mo.App.,

W.D. 1996).

Appdlant seeksto utilize the provison in § 610.021(1) that dlows a public government body to
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dose “ay confidentid or privileged communications between a public governmentd body or it
represantaives and its attorneys’ (App.Br. 75). However, billing records are not communications between
the Office of Adminigtration and its attorney's because the Office of Adminidration is not represented by

the Public Defender’ s Office and the bills are not confidentid. See Tipton v. Barton, 747 SW.2d 325

(Mo.App., ED. 1988)(itemized hilling Satements submitted by dty attorney to the dity for payment were
public records that hed to be disclosed under Chapter 610).

Appdlant dso dleges thet the hilling information was confidentia because of § 610.21(14) which
dlows agovernment body to dlose“[r]ecords which are protected by lav” (App.Br. 75). However, as
was shown above, the billing records are not protected by law.

Appdlant next dleges thet the Equa Protection Clause was vidlated by the Office of Administration
rdessng Lewis hilling records because it would nat have hed the hilling records of a non-indigent
defendant and in such a case the prasecutor would have to get acourt order to get billing records (App.Br.
75). While gppdlant’s own argument demondrates thet the hilling records of witnesses who are endorsed
to testify for indigent and non+indigent defendants will be disdlosed, though through different means it does
not show thet the Office of Adminidration treats individudss differently based on ther wedth. A Sate
agency isobligated to rlease dl open recordsit possesses regardless of wedth.

Moreover, even if there was a didinction based on indigency, there is no fundamentd right or
ugpett dass a issue and, thus, the State need merdy establish araiond basisfor the dleged distinction.
Statev. Hall, 955 SW.2d 198, 203 (Mo.banc 1997), catt. denied 523 U.S. 1053 (1998). Here, the
public palicy of opennessin government and particularly in the expenditure of public funds, isalegitimete
interest and provides arationd bassfor meking hilling records of an endorsad witness open to the public.

Appdlant next damsthet it was wrong for the Office of Adminidration to disdose Lewis hilling
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records because it is dlegedly improper to disdlose withesses who “are consulted with but not cdled to
tegtify” (App.Br. 76). However, this overlooksthe fact that Lewis did tedtify.
Moreover, gopdlant fals to dte any cases holding that he may hide such rdevant impeaching

evidence. He ditesUnited Statesv. Abreu, 202 F.3d 386 (1 Cir. 2000). Bt it does not suggest thet there

isany condtitutiond obligation to keep the records of the Office of Adminigration dosed. It dedlt with
procedurd laws pertaining to federd prosecutions and not Missouri’s Sunshine Law. 1t Smply ruled thet
pursuant to afederd datute an goplication to the court for funding to conduct an examination of adefendant
should be handled on an ex parte basis. Id. a 389. The case did not address hilling records; rather its
concarn was that under that datute the defendant not be required to reved the grounds for seeking a
psychiarid. 1d. a 388-391. The case a bar does not pertain to a federd datute or the reveding of
groundsfor seeking apsychiarid. 1t Smply dedswith the discovery of public recordsthet contain rlevant
impeeching evidence

Appelant dso aites Ake v. Oklahoma, 470 U.S. 68, 83, 105 S.Ct. 1087, 84 L.Ed.2d 53 (1985),

but it does not hald that he has the right to hide impeaching information or experts that he has consulted
with. It merdy holdsthat if a defendant makes a showing that his sanity islikdy to be asgnificant factor
in hisdefense, heis entitled to “access to acompetent psychiatrist who conduct an gopropriate examinaion
and assg in evaudion, preparaion, and presentation of the defense” It does not dete thet the defense
hes a condtitutiond right to hide the name of the expert or the expart’s padt higtory of recaiving payments
In fact, Missouri’ s procedures in litigating sanity and competency, which comply with Ake do nat envison
the hiding of expertsin that the experts are gppointed by the Court and both parties are provided with
copies of the resulting reports. § 552.020.2, RSMo 2000; 8§ 552.030.3, RSMo 2000.

Nor isthis contrary to State ex rd. Richardson v. Randdll, 660 SW.2d 699 (Mo.banc 1983). In
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thet case, the prasecutor did not know whether the defense hed retained an expert and moved pursuant to
Rule 25.06 to require the defendant to disclose the name of any expert retained to review documents thet
weredlegedy forged. This Court dedlined to reguire disdosure of the name of an expert thet the defendant
retained but did not intend to call a trid. Id. & 700-701. That opinion datesthat itsruling gppliesto its
“paticular and narrow circumdtances’ and acknowledges that the name of a defendant’ s retained but
undisd osed expart may be* serendipitoudy sumbled upon by the satein itsown investigation.” 1d. a 701.
Thus Richardson does not address a Stuetion where a prosecutor is conducting his own investigation of
adisdosed witness by examining public records.

Appdlant dso dlegesthet his counsd could not be effective unless they were dlowed to hide the
evidence in quesion (App.Br. 74-75). However, the right to effective assgance of counsd is not
impected by the disclosure of non-confidentia information and, as was discussed above, it gopearsto be
undisputed that the State could have obtained the information in question from other sourcesiif it had not
obtained it from the Office of Adminidration.

Moreover, gopdlant is not wel-stuated to complain in light of the fact thet the prosecutor’ s need
to go to the Office of Adminigration for records was brought on by gppdlant’ sfalure to comply with the
prosecutor’s discovery request, pursuant to Rule 25.05, for satements of experts that were mede in
connection with the case (L.F. 50). Any satement by Lewis about her bill in this case was a Satement of
an expert made in connection with the case that should have been disclosed.

C. Alleged improper argument

Appdlant dleges thet the prosecutor violated Rule of Professond Responsihility 4, Appendix 2,
by arguing, without any objection from gopdlant, thet Dr. Lewiswas nat credible because she had avested
interest of about $70,000 ayear for coming to the right condusion for gopdlant (Tr. 1628-1629).
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Should this Court choose to conduct plain error review of this unpresarved daim, the portion of the
rule dited by gppdlant dates “The phyddan is entitled to reasonable compensation” for serviceswhich
“are proper and necessary items of expensein litigation involving medica questions: The amount of the
physdan's fee should never be contingent upon the outcome of the case or the amount of damages
avaded’ (App.Br. 77). Thisdoes nat date that counsd is prohibited from arguing the bias of aphysdan
based on fees. Aswas discussed above, such is ardevant maiter for the jury’s condderation. Sate v.
Love, supra a& 242-244. The rule in quedion is Imply a prohibition againg atorneys entering into
unscrupulous fee arangements with physidans. Thus it has nothing to do with the prasecutor’ s conduct
this case,

D. Quashing of subpoenasfor pos-trial depostions

Fndly, appdlant damsthet thetrid court ered by quashing his subpoenas of the prosscutor and
the prosacutor’ s investigator and not alowing him to conduct depositions of them after the trid was over
(App.Br. 74; Tr. 1773-1774, 1785). He appearsto dam that he is entitled to depose anybody a any
time (App.Br. 73).

However, theright to take depositions “is subject to the power of the trid court to issue protective
orders to protect a party or person from annoyance, embarrassment, oppression, or undue burden or

expense, induding an order thet discovery not behad.” Saieex rd. Chaney v. Franklin, 941 SW.2d 790,

792-793 (Mo.App., SD. 1997). An atempt to depose an opposing counsd cdls for specid scrutiny
because * such depositions inherently condtitute an invitation to harassthe attorney and parties...” 1d.

In the case a bar, the trid court did not abuse its discretion when it quashed the subpoenas
because they condtituted improper annoyance and harassment of the Statel s counsd and investigator and
could not have revedled any information thet was necessary for thelitigetion of any daim. Exactly how the
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State obtained the information from the Office of Adminidration wasirrdevart.

Moreover, gopdlant knew of use of the billing records before the trid and should have mede his
complete record concerning the use of the records before the evidence was admitted in histrid. Making
arecord after the evidence has been admitted and gppdlant has been convicted isaform of sandbegging.

Moreover, gopdlant has not shown thet thetrid court’ saction resulted in “fundamenta unfairness’
tohim. SeeSaev. Sullivan, 935 SW.2d 747, 756 (Mo.App., SD. 1996). The depogtion itsdf would
have been hearsay that would not have been admissble pursuant to Rule 25.13. Appdlant does not show
thet apodt-trid deposition of the prosecutor and hisinvestigator would have changed the outcome of the
proceedings. Nor does he explain why he waited until after the trid to ask for the prosecutor and his
investigator to be depasad, even though he knew about the daim in question before the trid occurred.

Thus, hisdam iswithout merit.
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V.

The appdlant’s daim that the trial court committed plain error by failing to grant a
midrial on its own motion at numerous points during the Sate s dosng arguments should be
denied without explication because a midrial that was not requested by appelant would have
interfered with appdlant’sright to have the case completed by the jury that was sworn to hear
the case and appdlant did not waivethat right, appelant’sfailureto object ispresumed to bea
matter of trial srategy, and appdlant has failed to jugtify why plain error review should be
conducted in thiscase.

Moreover, appelant’sdaimsof plain error arewithout merit because the prosecutor’s
arguments were proper or appellant failed to show that the alleged errors could not have been
cured by means other than a midrial or that the alleged errors had a decisve effect on the
verdicts.

Appdlant dlegesthat the trid court should have dedared amidtrid onitsown mation a numerous
times during the State' s dosing arguments for multiple reasons (App.Br. 78-79).

A. Uninvited intervention isdanger ous and was unwar ranted

The gppdlant gopears to concede thet none of hisdaims are preserved for goped because he did
not object to the arguments at trid, or did not ask for thetrid court to dedlare amidrid, or did not raise
the damsin hismation for anew trid (App.Br. 81). Appdlant’ sfalureto rase hisdamsbdow should
befad to them because atrid court should avoid granting amidtrid on its own mation in thet a defendant
hasthe right to have histrid completed by the jury that was sworn to heer his case and aretrid would be
barred by the Double Jeopardy Clause if any prejudice could have been cured by less dragtic remedy.
Saev. Marlow, 888 SW.2d 417, 420 (Mo.App., W.D. 1994); Satev. Weeks, 982 SW.2d 825, 838
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n. 13 (Mo.App., SD. 1998).

Moreover, this Court has stated thet it will not review the daims not preserved for gpped, and
relief should berardy granted on assertion of plain eror to matters contained in dosing argument, for trid
drategy looms as an important condderation and such assartions are generdly denied without explication.

Sttev. Clay, 975 SW.2d 121, 134 (Mo. banc 1998), cert. denied 525 U.S. 1085 (1999). Thefailure
to aject during dosing argument is more likdly afunction of trid drategy then of eror. Siaev. Boyd, 844
SW.2d 524, 529 (Mo.App., E.D. 1992). Seedso Satev. Tokar, 918 SW.2d 753, 768 (Mo. banc
1996), cart. denied 519 U.S. 933 (1996).

Additiondly, in the abbsence of an objection, the trid court’s options are narrowed to uninvited
interference with summation and a corresponding increese of error by such intevention.  Sate v.
Clemmons, 753 SW.2d 901, 907-908 (Mo. banc 1988), cart. denied 488 U.S. 948 (1988). Had
objection been made, the trid court could have taken appropriate eps to make corrections. Sate v.
Kempker, 824 SW.2d 909, 911 (Mo. banc 1992). A party cannot fail to request relief, gamble on the
verdict, and then if adverse, requedt rdief for thefirg time on goped. Satev. McGee, 848 SW.2d 512,

514 (Mo.App., E.D. 1993).

B. Guilt-phase argument
1. Appdlant damsthet thetrid court should have dedared amidtrid on its awn mation when the
prosscutor mede the following statement in the opening portion of the State s dosing argument:
- - and I'm sure the defense will argue to you the defendant is not guilty of anything
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because they' re chdlenging whether he knew what he was doing was practicdly certain

to cause degth.

(Tr. 1598). Appdlant dlegesthat this argument “sought to mideed the jury about theissue thet the defense
hed presented, suggesting that their argument was, contrary to the evidence, that [appdlant] had not
participated in the offenses, and by tdling the jury that the defense wanted them to ignore the indructions’
(App.Br. 82).

However, nathing in this argument suggested that the jury should ignore the ingructions and the
prosecutor did not argue thet the defense was that gopdlant was not involved in the offenses The
prosecutor’ s argument reesonably followed from gppdlant’ s evidence about how because of brain damage
gopelant could not remember what he did, lacked the ability to codly reflect, and that he might not have
known that he was doing anything wrong when he killed the victims (Tr. 1444, 1454, 1464; Defendant’s
Exhibit D). Additiondly, appdllant has not shown that plain eror resulted from the lack of a midrid
because he has not shown that the dleged error could nat have been cured by meesures short of amidrid
such asan indruction to disregard, See Sate v. Nolen 872 SW.2d 660, 662 (Mo.App., S.D. 1994), or

thet it had a decisve effect on the outcome of thetrid and resulted in manifet injusice Satev. Clayton,

995 SW.2d 468, 479 (Mo.banc 1999), cart. denied 528 U.S. 1027 (1999). Appellant’s counsd had the
opportunity to dearly Sate gppdlant’ s defense during the defense argument thet followed the prosecutor’s
satements (Tr. 1607-1620).

2. Appdlant damsthet thetrid court should have dedared amistrid on its own mation when the
prosecutor argued:

Theonly thing that isurprising in thisinddent is that the body count isn't any higher then

itis If hehad moretime, | think would have had alot more deed people there. But we
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got lucky.

(Tr. 1604). Appdlant dleges that thiswas improper because there was no evidence that he intended to
kill anyone ese and that the evidence showed that he put down his gun (eventudly) after he was ordered
to surrender (AppBr. 81).

However, the praosecutor’ s argument was based on reasonable inferences from the record. State
v. Christeson 50 SW.3d 251, 270 (Mo.banc 2001), cert. denied 122 SCt. 406 (2001). Thetranscript
that shows that gppdlant reveded his plan of mass murder in athreet thet he made to Abbey Rainwater
about what would happen if shetold anyone that he beet her (Tr. 1217-1218). She tedtified:

[Appdlant] said hewould kill everyone who lived, make mewatch and kill the baby and

me, too, and then kill himsdif.

(Tr. 1218). Hewastrying to cary out that plan when hekilled the victims after Abbey told what appellant
hed done and had gotten arestraining order againg him (Tr. 1219). Additiondly, while gppdlant was &
the crime soene he spedificaly threatened to kill Abbey’s Sgters (Kyraand Whitney) and her friends (Stacy
Turner and Amy Doris) (Tr. 1312-1314, 1341, 1367-1368).

Moreover, gppdlant did not Smply put down his gun and surrender when the police showed up,
as gopdlant suggests on goped. When dfficars arrived at the house, gppdlant, who was holding the baby
in front of him as ahuman shidd and was waiving a handgun in the direction of the officers, ydled to the
officers, “Put down your fucking guns’ (Tr. 1041, 1046, 1074-1076, 1103). An officer repeatedly told
gopdlant to put down hiswegpon, and appellant repeatedly responded by tdling the officer to put down
his“fucking gun” (Tr. 1042, 1075-1076). It wasonly after gppdlant was surrounded by numerous amed
officers and gppdlant saw that he could not escape that he surrendered himsdlf to the officers (Tr. 1045
1046, 1049, 1076-1078, 1104-1106). The officerswere lucky that none of them were shot by gppdlant.

63



Appdlant does not dam that the above dited evidence pertaining to his charged offenses was
irdevant and inadmissble, but he suggedts that the arguments about that evidence was irrdevant.
However, it is dear that arguments about the circumstances surrounding the murders that pertained to

gopdlant’ s planning and intent & the time of the crimeswererdevant. See Sate v. Roberts, 948 SW.2d

577, 590 (Mo.banc 1997), cert. denied 522 U.S. 1056 (1998). Moreover, appellant has not shown that
plain error resulted from the lack of amidtrid because he has not shown thet the aleged error could not
have been cured by measures short of amidtrid, or thet it had adecisve effect on the outcome of thetrid
and resuited in manifes injustice

3. Appdlant damsthet thetrid court should have dedared amidtrid on its own mation when the
prosecutor argued:

..in order to find as the defendant just asked you to find, | want you to kegp in mind whet

you mug do. You have to bdieve the defendant.  You have to bdieve the hired

mercenaries from the East Coadt.

.theideatha he hasamentd diseeseisnonsense. Remember who you haveto beieve

in order to find that one exids the highly paid expats in the employ of the Public

Defender’s Office..
(Tr. 1628, 1634).

Appdlant argues that this argument improperly denigrated his experts because they were entitled
to paid, and the evidence that Dr. Lewiswas pad over $142,000 by the Public Defender’ s Office did not
mean anything because the vast mgarity of thet money wasfor her sarvicesto the Public Defender’ s Office

in other cases (App.Br. 83-84).



However, thisis amply a rehash of adam thet was discussad in Point IV of this brief and it is
without merit because the Public Defender’ s Paymentsto Lewisin this case and other cassswererdevant

to show bias. Sate v. Love, 963 SW.2d 242-244 (Mo.App., W.D. 1997); Stae ex rd. Lichtor v.

Clak, 845 SW.2d 55, 65-67 (Mo.App., W.D. 1992). Moreover, gopdlant has not shown that plain
error resulited from the lack of amigtrid because he has nat shown that the dleged error could not have
been cured by measures short of amidrid, or thet it had a decisve effect on the outcome of thetrid and
resulted in manifest injudice
4. Appdlant damstha the trid court should have dedlared amidrid on its own moation in the
Sae srebuttd argument when the prosecutor argued:
At leest they admit it's second-degree murder.  So, | suppose the indructions
indicating he didn’t know whet he didn’t know was doing are something thet they don't
bdieve you should consder it too carefully.
(Tr. 1629). Appdlant argues that this argument was improper because it told the jury that the defense
wanted them to ignore the indtructions (App.Br. 82).
However, thisargument did nat tdl the jury thet the defense wanted them to ignore the indructions.
It merdy pointed out thet when the defense argued thet gppdlant was guilty of murder in the ssoond degree
they were indicating the lack of importance of the converse ingructions for murder in the second degreg,
Indructions 9 and 13, that focusad on whether gppelant hed the mentd intent for murder in the second
degree (Tr. 1627; L.F. 989, 993). Moreover, gopdlant has not shown that plain error resulted from the
lack of amidrid.
5. Appdlant damsthet thetrid court should have dedared amidtrid on its own mation when the
prosecutor argued the fallowing as part of an argument that gppelant was using the baby as ahuman shidd,
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ingead of Smply holding the baby as he surrendered:

Hedidn't support that baby’ s heed, @ least not good enough the way | was taught. Thet

baby is hed with its heed right under its chin...
(Tr. 1633).

Appdlant arguesthet thiswas improper because it turned the prosecutor into an unsworn witness
(App.Br. 82). However, aprosecutor may properly argue amatter of common knowledge. See State

v. Chriseson, supra at 269.

Appdlant d0 argues that this argument was improper because showing thet gppdlant improperly
held the baby as a humean shidd ingtead of as someone would properly hold ababy mede gppdlant look
bed (App.Br. 83). However, it is undisputed thet evidence on that subject legdly rdevant, see Sate v.
Johns, 34 SW.3d 93, 101, 112 (Mo.banc 2000), cert. denied 121 S.Ct. 1745 (2001)(evidence of use
of a human shidd was admissble). Proper argument about legaly rdevant evidence cannat be unduly
prejudicidl.

Additiondly, appdlant neglects to mention theat the prosecutor’ s argument directly responded to
gopdlant’ s argument thet he was nat using the baby as ahuman shidd. There, his counsd argued:

He shalding the baby. Of course, again common experience, athree-month baby can't

support itshead. He's got to hold the baby dose to him, but when he comes ot of the

house.... ...he sholding the baby in an act of surrender.
(Tr. 1626-1627). A prosecutor has condderable leawvay to make retdiatory argumentsin dodng. State
v. Middieton, 998 SW.2d 520, 528 (Mo.banc 1999), cert. denied 528 U.S. 1167 (2000). Moreover,
gopdlant has nat shown that manifest injudtice resulted from the lack of amidrid.

6. Appdlant damsthet thetrid court should have dedared amistrid on its own mation when the

66



prosecutor argued:

.| think one of the things thet probebly irritated me when | was ligening wasthis reference

to the defendant being broken. Look a him. He sjud fine.
(Tr. 1634). Appdlant argues that this was improper because the prosecutor was suggesting that he had
additiond outside knowledge (App.Br. 83). However, it can be seen from the above thet the prosecutor
was not suggedting thet he had persond knowledge that gopd lant was not broken, but was arguing based
on the evidence and appedlant’ s gopearance in the courtroom.  See Satev. Black, 50 SW.3d 778, 791
(Mobanc 2001). Moreover, gopdlant has not shown thet plain resulted from the lack of amigtrid because
he did nat show thet the dleged eror could nat have been cured by aless dragtic remedy or that manifest
injustice resulted.

7. Appdlant damsthet thetrid court should have dedared amistrid on its own mation when the
prosecutor argued:

.85 | said once before, the only surprise here isthat we don't have more bodies on the

floor than we did.
(Tr. 1635). Appdlant raises the same daim as to the argument addressed in section B2 above, and this
dam falsfor the same reasons asthe daim in section B2.

C. Penalty-phase argument

1. Appdlant damsthet thetrid court should have dedared amidtrid on its own mation when the
prosecutor argued:

12 of you have been asked to meke this decison, and that will be hard for the 12 of you,

but if you can't mekeit, it falsto one men, thejudgein this case, and hard asit will befor

you, lef’snat lay it on asingle man's shoulders, okay?
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(Tr. 1721). Appdlant arguesthat thisisimproper becauseit informed the jury thet the judge could do the
sentenaing (App.Br. 85). He neglects to mention thet pendty-phase Indruction 28 informed the jury of this
same mater (L.F. 1021). Additiondly, correct satements of law cannat improperly diminish the jurors

sense of respongbility. State v. Richardson, 923 SW.2d 301, 321 (Mo.banc 1996), cert. denied 519

U.S. 972 (1996)(argument regarding executive demency was prope).

2. Appdlant damsthet thetrid court should have dedared amistrid on its own mation when the
prosscutor argued about the best way to prevent gopdlant from being adanger to others. The prosscutor
argued:

..one of the biggest factors you have to condder iswhet isthe best way to protect society

asawhaole, and | submit to you thet the best way to protect society asawholeisto place

that man where he can do no more harm. That is on death row until heis executed. Put

him beyond any ability to harm anyonedse
(Tr. 1723). Appdlant’s counsd responded to this by improperly attempting to make thejury think

that appdlant would never get out of hiscdl if hewasincarcerated. Heargued: Thetisa

day-to-day exigencein ajall cdl about the Sze of your beth. Think about locking yoursdf

in your bathroom and never leaving for the res of your life. Thet is punishment, and thet

is co-egud with the punishment in the Satutes of Missouri.

(Tr. 1725). The prosecutor responded to this argument by Sating:

The defendant is nat going to spend the rest of hislifein your bethroom. He sgoing to be

inacdl out of which heisdlowed to go on may occasons Heis going to have repeated

and daily contact with ather prisonersand guards. What hgppensif he gets med a one of

them? The mod redrictive environment possble and the safest with one we fear may do
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thisagain is degth row until he is executed.
(Tr. 1725).

On apped, gopdlant damsthat the prosecutor’ s argument was improper because Missouri does
not have a“degth row” (App.Br. 86). While the prosscutor was technicdly incorrect for usng thet term,

it was part of a proper argument for “sodietd sdf-defense” see Sate v. Kreutzer, 928 SW.2d 854, 876

(Mo.banc 1996), cert. denied 519 U.S. 1083 (1997), and future dangerousness. Smmons v. South

Cading, 512 U.S. 154, 162, 114 SCt. 2187, 129 L.Ed.2d 2187 (1994). That argument conveyed the
accurate ideathet if appelant was sentenced to death and executed, his daility to harm othersin prison
would beredricted. Thisis because he would have no opportunities to harm athers efter he was executed.

Moreover, if gppelant had objected the trid court could have had an opportunity to get the
prosecutor to use more proper language and cured theinaccuracy. Thus, gppdlant hasfalled to show thet
amidrid was reguired because the dleged eror could have been cured by lesser rdief. Appdlant hasadso
faled to show that the remark in question hed a decisive effect on the jury’ sverdict.

3. Appdlant damsthet thetrid court should have dedared amidtrid on its own mation when the
prosecutor argued:

But | know thosein my generation a 21 and 22 were wearing the same color dothesto

work every day and leading men into alot of Stuations, induding combet.

So thiswasno boy. Thiswasaman.

(Tr. 1723). Appdlant dlegesthat thiswas improper because the prasecutor was arguing facts outsde of
the record and comparing him “unfavorably to young men who sarved in the military” (App.Br. 85).

However, it is proper for aparty to argue facts of common knowledge, State v. Christeson, Supraat 269,

and it is common knowledge that 21 and 22- year-olds sarve in the military. It is dso proper for the
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prosecutor to argue that gopdlant’ sageis not particulady mitigating in light of the fact thet other peoplewho
were hisage, who were in the military, were bearing great repongbiliies The fact thet gppdlant compeares
“unfavoradly” to othersisthe point of the argument and has nothing to do with gppdlant’ s condtitutiond
rights Moreover, gppdlant has not shown that plain resulted from the lack of amidrid.

4. Appdlant aguestha thetrid court committed plain eror when it denied his mation for amidrid
after the prosecutor argued:

But have you been watching the defendant here? Have you seen a tear for Stephen or

Deborah Rainwater?
(Tr. 1737). Appdlant argues thet this argument about lack of remorse improperly commented on his
falureto tedtify.

Thisargument, though, isSmilar to one that was gpproved of in Satev. Tokar, 918 SW.2d 753,
769 (Mo.banc 1996), cert. denied 519 U.S. 933 (1996)(The prosecutor argued, “There has been
absolutdy no remorse exhibited”). It was not a direct comment on gppdlant’s falure to tedify or an
indirect comment that was caculated to draw thejury’ s atention to gppdlant’ sfalure to tedtify. See State
v. Clamons, 946 SW.2d 206, 228 (Mo.banc 1997), cart. denied 522 U.S. 968 (1997). It wasdirected

a gppdlant’slack of emation as he sat in court in front of the jury, not & his falure to teke the stand.

*Thisdam s not presarved for gpped because gppellant did nat raise it in hismotion for anew trid
and his only objection a trid stated no legdly recognizable reeson in thet he merdy dated thet it was

improper to comment on adefendant’ sdemeanor. See Stiate v. Morrow, 968 SW.2d 100, 118 (Mo.banc

1998), cat. denied 525 U.S. 896 (1998)(* Objection, improper evidence” was not gpedific enough toraise

adam).
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Moreover, gopdlant hasfailed to show that the dleged error could not have been corrected by rdief short
of amidrid or thet it hed adecisve impact on histrid.

5. Fndly, gopdlant dleges that the trid court should have dedared amidrid on its own mation
when the prosecutor argued:

Asamuch smarter man then | once said, the only thing that is necessary for evil to triumph

isfor good men, and | Suggest and good women to do nathing. | suggest to you thet you

dare not do nothing.
(Tr. 1738). Appdlant dlegesthat this argument was improper because it suggested thet the jury was wesk
if it faled to return adegth verdict. However, this argument does no such thing. It redlly just asksthe jury
to avoid doing nothing, that isto deadlock and not reach adecison on punishment. Moreover, gopdlant
has not shown that plain error resulted from the lack of amigtria because he has nat shown thet the dleged
error could not have been cured by meesures short of amidrid, or that it had a decisve effect on the

outcome of thetrid.
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VI,

Thetrial court did not commit plain error by overruling a general objection at one point
and and by refusing to dedareamidrial on itsown mation when the prosecutor dicited evidence
that appdlant did not make a gatement to Officers Clark and Jefferson, who did not attempt to
guestion him, becausethetrial court wasnot required to intervenein the caseand to declarea
migrial on itsown mation, this evidence was not an imper missble comment on appelant’s post-
Miranda slencein that thefact that appelant did not make a satement to those two officerswas
not used as affirmative evidence of appelant’sguilt or to impeach histestimony, and appelant
failed to show that manifest injustice resulted from thisevidence,

Appdlant damsthat thetrid court erred and plainly ered by overruling ojections and falling to
dedareamidrid onitsown mation when the prosecutor dlegedly didted from Officars Clark and Jeferson
comments on gopdlant’s exerdse of hisright to remain slent (App.Br. 89).

A. Preservation

Appdlant gopearsto concede that hisdaims are not presarved for goped (App.Br. 90). Hedams
that thetrid court should have granted amidrid on its own motion because he did not ask for the court to
0o so during histrid. Further, the only objection that was raised asto the mattersin question was Smply
the word “Objection” during the tesimony of Officer Clark (Tr. 1048). Such an objection preserves

nothing for goped becauseit lacks pedifidty. Sate v. Morrow, 968 SW.2d 100, 118 (Mo.banc 1998),

cert. denied 525 U.S. 896 (1998)(* Objection, improper evidence’ was not specific enough to raise a
dam).
B. Noplain error review of sua gponte migtrial daim should occur
Sncetherewas no vaid dgjection to any of the evidence in question, thereisonly gopdlant sdam
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thet thetrid court committed plain eror by failing to grant amigtria on its own mation when the evidence
was adduced. However, gppdlant sfalureto rase hisdamsbdow should befad to them because atrid
court should avaid granting amidrid on its own moation in that a defendant has the right to have his trid
completed by the jury that was sworn to hear his case and a retrid would be barred by the Double

Jeopardy Clauseif any prgjudice could have been cured by less dradtic remedy. Sate v. Marlow, 888

SW.2d 417, 420 (Mo.App., W.D. 1994); Statev. Weeks, 982 SW.2d 825, 838 n. 13 (Mo.App., SD.
1998). Moreover, had an objection been mede, thetrid court could have taken gppropriate Seps

to make corrections. State v. Kempker, 824 SW.2d 909, 911 (Mo. banc 1992). A party cannot fall to

request rdlief, gamble on the verdict, and then if adverse, request rdief for thefirg time on goped. Sae
V. McGeg, 848 SW.2d 512, 514 (Mo.App., E.D. 1993). Thus this Court should refuse to review
gopdlant’' sdams
C. Appdlant’sdaimsarewithout merit
1. Relevant facts
Should this Court chooseto ignore gppdlant’ sfalure to waive hisright to be tried by the jury thet
was sworn to hear the case and hisfailure to raise any rdevant objection or request amidrid, respondent
will address the substance of gppdlant’' sdams.
During the guilt phase, State switness Officer Paul Clark tedtified on direct examingtion asfollows
Q. After you got [gopdlant] to the car, what did you do?
A. We patted him down, checked his podkets and everything that he hed on him,
and | advised him of his condiitutiond rights
Q. Didyou have aconverstion with him then?
A. No.
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Q. During thetime thet you were with him, how was he acting?
A. Hewasjud hot and dl sweety.
Q. Did hesay anything?
MS. JRARD: Objection.
A. No.
THE COURT: Overruled.
Q. Did he gopear to be cdm?
A. Yes
(Tr. 1047-1048).

In the pendlty phase, gopdlant called Officer Ralph Jefferson asawitness (Tr. 1684). During the
cross-examination of Jefferson, the prosecutor asked how gppdlant was acting when he was first brought
to the police gation (Tr. 1687-1688). Officer Jefferson sad, “ Solemn, he waan't saying anything. He
didn’t gopear to be angry. Heredly did not have much of an expresson on hisfaceg’ (Tr. 1689).

However, the evidence a the hearing on gppdlant’s motion to suppress gopdlant’s pod-arrest
datements showed that appdlant was not slent after he was arrested. 1t showed thet as appdlant was
being placed in the patral car by Officar Corey Mitchel, after he took custody of gppdlant from Officers
Clark and Gerber, Officer Corey sad to gppdlant, “Terrance, | can't bdieve you would do something like
this’ (L.F. 773-774). Appdlant replied, “Mitch, have you ever hed enough to whereyou just nep?” (L.F.
774). Officer Corey replied, “No, not to that point” (L.F. 774). He then placed appdlant in the petral
car (L.F. 774).

After gppdlant arrived at the police Sation, he was taken to the narcatics office, again informed of
hisMirandarights, indicated that he understood hisrights, and he agreed to talk to Detective Michad Elliatt
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(Tr. 107-113). Appdlant said thet hewould talk about anything except for theindidents thet resuited in his
ares (Tr. 113). He sooke to Detective Elliott about numerous subjects induding thet he was looking for
work and thet he hed logt ascholarship (Tr. 113). When Detective Hlliatt attempted for the last time to get
gppelant to talk about the shootings, gppelant said thet he would not talk about the incident without his
atorney (Tr. 115). Detective Hlliott conduded the interview and left the room (Tr. 115).

While gopdlant was stting in the room with Officer James Moaty, gopdlant volunteered to Officer
Mooty thet this might be ahomicide now (Tr. 132). Officer Mooty asked why gppdlant thought thet (Tr.
132). Appdlant dropped hishead and said, “I don't know” (Tr. 132). After afew seconds hed passed,
gppelant looked up and asked if Officer Mooty knew why he had done what he had done (Tr. 132).
Officer Mooty asked gppdlant what he had done (Tr. 132). Appdlant dropped hisheed and said, “I don't
know” (Tr. 132-133). After afew more seconds, gopdlant looked up a Officer Mooty grinned, and said
thet he could have gotten away with it if he had wanted to (Tr. 133). Officer Mooty asked gopdlant why
didn't he (Tr. 133). Appellant again dropped his head and sad that he did not know (Tr. 133).°
2. Analyss

a. Noimproper use of appdlant’s* slence’

Flan error could not have resuited from the trid court falling to dedare amidrid on its own motion

after the prosecutor dicited evidence that showed theat gppellant was not questioned about the murders by

|t is undear why thetrid court sustained gppdlant’s motion to suppress because the motion was
refuted by the evidence and trid court did not issue spedific findings on thisissue (L.F. 775). If gopdlant’s
Satements were suppressad because the court did not believe that gppdlant had been informed of his

Miranda rights, this case does not pertain to post-Miranda slence.
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Officers Clark and Jefferson and never made Statements about the offenses to them because the State did
not use this evidence of gppelant’ s slence to prove that gppdlant committed the murders or to impeech
gppdlant. Since gppdlant was not questioned by these officers and neither officer confronted gppellant with
factswhich would incriminete gopdlant if hewas slent, thisevidence did nat raise en inference that gopdlant
was guilty. Moreover, aswas discussed above, gopdlant did in fact make many incrimingting Satements
to the police.

Whileit istrue that it isimproper to use a defendant’ s post-arrest post-Miranda sllence “ather as
afirmative proof of a defendant’s guilt or to impeech histesimony,” Sate v. Howell, 838 SW.2d 158,
161 (Mo.App., SD. 1992); Doylev. Ohio, 426 U.S. 610, 96 S.Ct. 2240, 49 L.Ed.2d 91 (1976), a

defendant’ s dlence can be mentioned if it isnot usad for thoseimproper purposes. Satev. Mahenia, 702

S\W.2d 840, 842 (Mo.banc 1986), cert. denied 477 U.S. 909 (1989)(the Sate properly dicited evidence
that the defendant did not make a Satement & the time of his arrest, but later mede a satement because
the defendant’ s Slence was not usad as affirmetive proof of the defendant’ s guilt or to impeach him).

“A survey of the case law addressing impermissble comments on a defendant’ sinvocation of his
fifth amendment rights reved's the Stuation arises dmost exdusvdy in the context of police interrogation.”

Sate v. Johnson, 943 SW.2d 837, 840 (Mo.App., ED. 1997). This is because the admission of

evidence of adefendant’ s podt-arrest dlenceisimproper when it is shown that the defendant ood mute
in the face of an accusation or hasfailed to voluntear a datement when he was confronted with incriminging
evidence. Id.

Many cases hald thet evidence smiler to that in the case a bar may be propearly didted. See State

v. Howdl, supra a 160-163 (evidence properly admitted because no reasonable inference of guilt could

be drawvn from the fact that the defendant was informed of his rights and then was Slent where no onewes
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guestioning him when he invoked hisrights); Sate v. Johnson, supra at 839-841 (no reasonable inference

of guilt could be drawn from evidence that the defendant was informed of hisrights and then exerdsed them
where he was nat baing questioned when he invoked hisrights); Sate v. Green, 798 SW.2d 498, 501-503
(Mo.App., SD. 1990)(no reasonable inference of guilt could be drawn from evidence that the defendant
was aresed, informed of his rights, made a short satement, invoked hisrights, and later made another
datement); Sate v. Starks, 459 SW.2d 249, 251-253 (M0.1970)(evidence that the defendant was
aresed, informed of hisrights, answered some questions, and then would not say anything further was
proper because “[t]his was not a case where an accused dams up in the face of acharge of guilt, made
under the circumstances calling imperatively for an admission or denial”).

State v. Dexter, 954 SW.2d 332, 338-340 (Mo.banc 1997), which isrelied on by gppdlant, is
nothing like the case a bar. In that case, the State adduced evidence that gppdllant invoked hisrights and
refused to spesk during a cugtodid interrogation when he waas being confronted by a detective with a
summary of the evidence and with the defendant’ s statement, and the detective told the defendant thet he
did not think thet the defendant was truthful in hisstatement. 1d. a 338. Inthe case at bar, the Satements
did not pertain to an interrogation and gppdlant was not confronted with evidence by Officers Clark and
Jefferson. In Dexter, unlike the case @ bar, the prosecutor improperly impeeched the defendant by cross
examining gppelant about things that gppelant did not tell the police after the defendant hed invoked his
rights Id. a 339. Also, unlike the case a bar, the prosecutor then emphiasized these matersin dosing
agumeat. Id.

In Saev. Zindd, 918 SW.2d 239, 239 (Mo.banc 1996), which is dso relied on by gppdlant,
the prasaecutor repeatedly adduced evidence and argued in an attempt to show thet the gppdlant was guilty
because he had invoked his right to counsd during custodid interrogations. The prosecutor used the
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defendant’s invocation of his rights to show that the defendant was not insane because such an action
showed that the defendant was ludd. Nothing of the sort hgppened here. Here, there was no evidence of
interrogation, or invocation of rights, or evidence that the defendant invoked those rights and stood mute
in the face of an accusation.

b. No manifest injugtice

Additiondly, gopdlant has failed to show thet manifest injustice occurred from the trid court not
granting amidrid on itsown mation, even if the evidencein question wasinadmissble Aswas mentioned
above, it would have been improper for thetrid court to grant amidtrid if the dleged error could have been

cured with lessdradtic rdief. Statev. Marlow, supraat 417. Appdlant could have cured the dleged error

by rasing aproper objection and getting the court to indruct the jury to disregard the evidence. State .

Prince, 903 SW.2d 944, 948-949 (Mo.App., SD. 1995); State v. Hlavaty, 871 SW.2d 600, 606

(Mo.App., ED. 1994).
Moreover, “[t]o determine whether manifest injudice exigs it is necessary to review in Some detall

the manner and extent to which the improper evidencewasused.” Satev. Zindd, supraa 241. Inthe

case a bar, the evidence was not usad to show thet gopdlant was guilty of an offense. Appdlant conceded
that he was guilty of murder in the second degree (Tr. 1627), and the prasecutor did not atempt to show
that gopdlant ddiberated in the murders because he invoked his rights and refused to spesk to officers
when questioned. Infact, he could not have done S0 because the evidence in question did not pertain to
any questioning of gppdlant and because gppdlant was not in fact Slent in thet, as was discussad above,
he made many datementsto other officars about hisinvolvement inthe murders. Also, manifest injutice
could not have occurred because there was overwhedming evidence of gppdlant’s guilt and thet the
sentences that were imposed were gppropriate. Appdlant’s defense that he had abrain injury from birth
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thet somehow had no effect on his life until shortly before the murders and that impaired his aaility to
ddiberate was naot impacted by the evidence in question and wasincredible. Thus, gppdlant’ s sixth point

mud fal.
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VII.

Thetrial court did not commit plain error or any ather typeof error when it did not dedare
amidrial on itsown motion or reected appdlant’sclaims concerning (A) the conditutionality
of the death penalty, (B) the prosecutor’ smativation for seeking the death penalty, (C) the Cape
Girardeau County jury sdection procedures, (D) the decison not to submit a second
guegtionnaireto thejury, and (E) the mentioning of the races of individuals because appéelant’s
claims are without merit and appelant failed to prove that manifest injustice or prgudice
occurred.

(F). This Court should, in the exercise of its independent satutory review, affirm
appdlant’s sentence of death because (1) this sentence was not imposed under the influence of
passon prgudice or any or arbitrary factor; (2) the evidence supports the jury’s finding of
aggravating circumsances, and (3) the sentenceisnot excessveor digproportionateto thosein
gmilar cases congdering the crime, the srength of the evidence and the defendant.

In gppdlant’ s sventh point, he dumps before this Court a conglomeraion of multifarious dams

inviolaion of Rules 30.06 and 84.04. Satev. Thompson, 985 SW.2d 779, 784 (Mo.banc 1999); State

v. Markham No. SD24021, dip op. & 8, n. 2 (Mo.App., SD. January 10, 2002)(“ Arguably, defendant’s
indusion of two separate dams of error in Point | ismultifarious and, therefore, contrary to Rule 84.047).

Thus none of these daims are preserved for gpped.

A. Conditutionality of the death penalty
Appdlant raises the often rgected daims that the degth pendty is unconditutiond because the
prosecutor has discretion and because this Court dlegedly conducts uncondtitutiond proportiondity review
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(App.Br. 92). However, the prior decisonsrgecting thesedamsare vdid should befollowed. See State
v. Barnett, 980 S\W.2d 297, 308-309 (Mo.banc 1998), cert. denied 525 U.S. 1161 (1999); Sate v.
Rousan, 961 S\W.2d 831, 854-855 (Mo.banc 1998), cert. denied 524 U.S. 961 (1998); Murry v. Delo,
34 F.3d 1367, 1377 (8"Cir. 1994), cert. denied 515 U.S, 1136 (1995).
B. Allegation that the prosecutor sought the death penalty because of appdlant’srace,
ingead of thefact that appelant committed a heinous double mur der

On September 16, 1997, the Butler County Prasecutor, Carl E. Miller, 11, gave notice of the
Sae sintent to seek the deeth pendty (L.F. 54). Hewithdrew from the case on November 17, 1997, and
Assgant Attorney Generd Robert Ahsens 111, was assigned to the case (L.F. 4).

Onthe day before thetrid darted, gopdlant filed amotion to predude the State from pursuing the
deeth pendlty on the ground that Ahsens hed dlegedly sought the desth pendlty because of gppdlant’ srace
(L.F. 921-924). Appdlant neglected to mention in the mation that Ahsenswas not the person who mede
the decigon to pursue the degth pendlty in this case

Appdlant’smation dleged that Ahsenswas redidlly biased againgt gppellant because of something
that he had written in the margin of a report of a defense expert, Dr. Pincus, that had been sant to Dr.
English (L.F. 921). Dr. Fincuswrote about appdlant being racidly biased againg whites He Sated:

He confided to an atorney that he, like his sepfather, did not trust white people.

(L.F. 942). Ahsans hed written in the margin of this report thet gppelant, “Likeswhite girlsthough” (L.F.
942).

At the hearing on this matter, Ahsens explained:

Those notesaremine. Notes written parenthetically in the margin of Dr. Lewis s report

for the purpose of prompting possble cross examinaion of her during her deposition which
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was taken for the purpose of presarving her testimony.
However, | think Mr. Mordand is meking this point up out of wholedaoth. The
fact of the matter isthet part of the mentd Satusin this caseis dtributed to the defendant’s
extreme disrug of whites My note there, “Likeswhite girls though,” isapossble cross
examinaion point thet if he distrusts whites, then perhaps his rdationship with Abbey
Ranwater was incondstent with this dleged didike  The fact that thet would somehow
brand me or anyone dsein my office aradg, | think, is frankly a good imegination and
nothing more
(Tr. 361). Thetrid court then denied gopellant’' smoation (L.F. 363).
The discretion of the prosecuting authority, while broad, cannat be ddiberately based upon race

or other arbitrary dassfications Waytev. United States 470 U.S. 598, 105 S.Ct. 1524, 84 L.Ed.2d 524

(1985). Inorder to establish an equd protection vidlation, the proponent bears the burden of showing not
only adiscriminatory effect in his case, but dso that it was mativated by adiscriminatory mative. Staev.
Taylor, 18 SW.3d 366, 376-377 (Mo.banc 2000), cart. denied 531 U.S. 901 (2000). Because discretion
isessantid to the crimind judtice process, “ exceptiondly dear proof” is reguired before acourt should find
that the prosecutor’ s discretion was abused. Id. at 377.

From the above, it isdear thet thetrid court was entitled to find that the prosecutor was credible
and that gopdlant failed to provide exceptiondly dear proof that the decision to pursue the deeth pendty
wasraddly mativated. Aswas explained by the prosecutor, hisnatations did not pertain to racid bias, but
referred to aress of fruitful cross-examination. Why did Dr. Fincus bdieve gppdlant’s assartion thet
gppdlant distrusted white peoplein light of the fact thet gppdlant deted Abbey Rainwater who was awhite
person? The trid court was entitled to believe that the prosecutor pursued the deeth pendty because
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gppdlant executed two individuas as part of aplan to wipe out an entire family and because of the srength
of the State€’ scase. See Sae v. Brooks 960 SW.2d 479, 499 (Mo.banc 1997), cart. denied 524 U.S,
957 (1999).
C. Claim asto Cape Girardeau jury sdection practices
Appdlant recydes the dam of improper jury sdection practices that was refuted in Point | of this

brief. Itisjust asnon-meritoriousin this point asit wasin Point 1.

D. Claim that thetrial court should have submitted a second jury quegtionnaire

Appdlat dams thet the trid court ered by not submitting his jury quegtionnare to the
venirepersons (App.Br. 92). The record shows thet on December 17, 1997, gppdlant filed amotion to
submit ajury guestionnaire to the venirepersons (L.F. 405). At ahearing on February 10, 1998, gppdlant
indicated that he hed nat prepared the questionnaire (Tr. 80). Thetrid court said thet it was going to send
out its own guestionnaire and that the venirepersons ansversto the questions would be mede avalldble to
the paties before the trid (Tr. 82). He indicated that he was rductant to tip off the venirepersons in
advance that they were being consdered for service on a death-pendty case (Tr. 85). He sad that he

would deny gppdlant’smation, but would recongder it if gopdlant put together aquetionnaire (Tr. 87-89).

On January 10, 2001, gppdlant filed amoation to reconsider the ubmisson of ajury quetionnare
and aproposed questionnaire (L.F. 860-869). That questionnaire contained many improper open-ended

questions about how jurors fdt or thought about matters (L.F. 862-868). See Sae v. Kreutzer, 928

S\W.2d 854, 864 (Mo.banc 1996), cert. denied 519 U.S. 1083 (1997). At a hearing on January 17,
2001, the prosecutor objected to the questionnare on the ground thet it contained many open-ended
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questions thet did not address the ahility of the venirepersons to follow the ingructions of the court (Tr.
303). Appdlat's counsd explained that he wanted the venirepersons to take time to fill out the
questionnaires dter they arrived a the courthouse, that the about 150 questionnaires would then be
photocopied and could used by the parties and the court during voir dire (Tr. 305). Thetrid court decided
thet this process would be cumbersome and would be an inefficient use of the court’ stime, and it denied
gopdlant’ smotion (Tr. 305-306).

Appdlat fals to acknowledge the cases halding that there is no conditutiond right to the

submission of written questionsto ajury pand. See Saev. Brooks, supraa 498; State v. Parker, 886

S\W.2d 908, 921 (Mo.banc 1994), cert. denied 514 U.S, 1098 (1995); State v. Carter, 955 SW.2d
548, 561 (Mo.banc 1997), cert. denied 523 U.S. 1052 (1998)(“trid court properly refused request to
submit aquestionnaire because, thetrid judge s experience, such questionnaires did not expedite vair dire,
caused more problems then they solved, and were too much paper”). “[I]Jndeed, ord vair direis preferred

becauseit reveds credibility. State v. Parker supra Moreover, gopdlant hasfaled to show that the trid

court prohibited him from ordly asking the jurors any necessary questions. See Stae v. Taylor, 944
SW.2d 925, 939 (Mo.banc 1997). Thus, gppdlant’sdam iswithout merit.
E. Claim for migrial on court’s own motion when race was mentioned

Appdlant dleges that the trid court should have granted a midrid on its own mation when the
prosecutor repestedly dicited the race of gppelant and the other parties because this was prgudicid
(App.Br. 98; Tr. 1045, 1048-1050, 1074, 1101-1102).

Appdlant presents no red argument showing thet a midrid on the court’'s own motion was
required. See Statev. Marlow, 888 SW.2d 417, 420 (Mo.App., W.D. 1994). Nor does he specificaly
address any of the daimed erors. Respondent will examine one of them in order to expose the gpecious
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neture of gppdlant' sdams.
In the fird indtance dited by gppdlant, the following occurred during the direct examingtion of
Officer Paul Clark in the guilt phase as to what he obsarved after he arrived a the crime scene. The
following occurred:
A. After Lieutenant Wallace advised that he had moved away from the window,
after that a subject came to the front door.
Q. You sy asubject. Did this gppear to be the same person, or could you tdl?
A. | could not tdl, no.
Q. Who, if anyone, waswith him?
A. Hewas 4ill halding the baby in front of him, and there was anather young
femde that was behind him.
Q. When the man - - When this person hed been & the window, could you tdl if
it wasaman or awoman?
A. No.
Could you tell whether they were black or white?

Black.

o » O

When the person came to the door, could you tdl whether it wasaman or a

As he came out the door.

And whet then - - You say he, S0 you must have decided it was aman?

Yes

o » O P

. And did this person gppear - - Did this person appear to be black or white,
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the person who came out the door?

A. A black mde

(Tr. 1044-1045).

As can be seen from the above, the prosecutor was not atempting to get the jury to convict and
punish gopdlant based on gopdlant’ srace. He was merdly adducing evidence of race as an identifying
fedture. Appdlant has not shown that it isimproper to identify persons based, in part, on metters such as
race and gender. The ather testimony complained of congsts of witnesses usng race as an identifying
feeture, auch asin the above example (Tr. 1048-1050, 1074, 1101-1102). Appdlant has not proven that
any inadmissible evidence was adduced or that amidtrid on the court’s own mation was required. Thus
his dams are without merit.

F. Proportionality review

Under the mandatory independent review contained in 8565.035.3, RSVIo 2000, this Court has
to determine:

(1) Whether the sentence of deeth was impased under the influence of passion,
prejudice, or any other factor;

(2  Wheher the evidence supportsthe jury’ s or judge sfinding of adatutory
aggravating drcumdance as enumerated in subsection 2 of section 565.032 and any other
drcumgtance found;

(3) Whether the sentence of death is excessve or disproportionate to the pendty
imposad in Smilar cases, conddering both the crime the strength of the evidence and the
defendant.

This Court’s proportiondity review is designed to prevent freekish and wanton gpplication of the desth
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pendty. Statev. Ramsey, 864 SW.2d 320, 328 (Mo. banc 1993), cert. denied 511 U.S. 78 (1994).

1. Sentence was not imposed under the influence of passon, prgudice, or any other
improper factor

The record shows thet gopelant’s sentence was not imposed under the influence of prejudice,
passion or any ather improper factor. Appdlant’ s argument on this matter isjugt arehash of the arguments
thet were shown to be without merit in other parts of this brief.

2. Statutory aggravating circumstances wer e supported by the evidence and are valid

Asisdiscussd in Point VI, the evidence supports jury’s findings of the Satutory aggravating
crcumdances (1) that the murder occurred while gppdlant was engaged in the commisson of ancther
unlavful homicide, (2) that gopdlant by hisact of murder knowingly crested a greet risk of deeth to more
then one person by means of awegpon that would normdlly be hazardous to the lives of more than one
person, and (3) that the murder wias outrageoudy or wantonly vile, horrible or inhumen becauseit involved
depravity of mind in thet gopelant killed Debbie Rainwater as part of aplan to kill more than one person
and, thereby exhibited a calous disregard for the sanctity of dl human life § 565.032.2 (2), (3) and (7),
RSMo 2000, and the findings of these Satutory aggravating circumstances and are vdid (L.F. 1037).

3. Sentenceisnot digoroportionate

Appdlant does not appear to digoute that his sentence is not digproportionate to the pendty
imposed in other Smilar cases, congdering the arime, the Srength of the evidence, and the defendant. The
murder of Debbie Rainwater ressmbles the aimes committed in Sate v. Wolfe, 13 SW.3d 248, 265

(Mo.banc 2000), cert. denied 531 U.S. 845 (2000); and State v. Roberts, 948 SW.2d 577, 607

(Mo.banc 1997), cert. denied 522 U.S. 1056 (1998), in thet the murder was committed after gopdlant
inveded a home for the purpose of committing acrime, in this case the murder of Debbie Rainweater and
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her family. Asin such casssas State v. Barton, 998 SW.2d 19, 29 (Mo.banc 1999), cert. denied 528

U.S. 1121 (2000); and State v. Clayton, 995 SW.2d 468, 484 (Mo.banc 1999), cert. denied 528 U.S.

484 (1999), gppdlant murdered a person who was defensdess Debbie Rainwater was on her knees,
holding a baby, and begging for her life when gppdlant stood behind her and shot her - - execution syle
- - inthe back of the heed (Tr. 1187-1194, 1306, Sae s Exhibit 22). “There are d o numerous Misouri
cassswhere, as here, the deeth pendty was impasad on defendants who murdered more then one person.”

Saev. Banett, supra; Satev. Johngon, 968 SW.2d 123 (Mo.banc 1998), cert. denied 525 U.S. 935

(1998); Satev. Clemons, 946 SW.2d 206 (Mo.banc 1997), cart. denied 522 U.S. 968 (1997); State

v. Ramsey, supra Statev. Hunter, 840 SW.2d 850 (Mo.banc 1992), cat. denied 509 U.S. 926 (1993).

Appdlant was dso a vidlent person who repeatedly beet the mother of his child, and there was srong
evidence of hisqguilt. Thus, his sentence was naot excessive or digoroportionate and gppelant’ s seventh

paint must fail.



VI,

Thetrial court did not err in the penalty phase by submitting Ingruction 23 to the jury
because the gatutory aggravating crcumsances st out in that ingruction were supported by the
evidence, werenot improperly duplicative, and did not result in preudice to appdlant.

Appdlant dlegesthat thetrid court erred in the pendty phase when it submitted Indruction 23, on
Satutory aggravating drcumstances, to the jury in thet the aggravating drcumstances “were nat supported
by the evidence and were duplicative...” (App.Br. 100). However, areview of the argument portion of
aopdlant’s brief revedsthat heis only chdlenging two of the three drcumstances thet were found by the
jury, thet is the firg and third crcumstances (App.Br. 104; L.F. 1037). He even omits the second
circumgtance from his quotation of Ingruction 23 (App.Br. 100-101).

The dautory aggravaing drcumstances that were found by the jury are: (1) that the murder of
Debbie Rainwater occurred while gopdlant was engaged in the commission of the unlavful homidde of
Sephen Ranwater, (2) that appdlant by hisact of murder knowingly creeted agreet risk of deeth to more
then one person by means of awegpon that would normdlly be hazardous to the lives of more than one
person, and (3) thet the murder of Delobie Rainwater wias outrageoudy or wantonly vile, horrible or inhumen
because it involved depravity of mind in thet appdllant killed her as part of a plan to kill more then one
person and, thereby exhibited a cdlous disregard for the sanctity of dl humen life (L.F. 1037). 8§ 565.032.2
(2), (3) and (7), RSMo 2000.

A. Only onecircumstance need bevalid

In Missouri, agautory aggravating drecumdtanceisalegd conduson whose only fundionisto limit

the discretion of the sentencer in acapita case by premising adefendant’ s digibility for the deeth pendty

upon the proof of specifically-defined facts Tuilagpav. Cdifomia, 512 U.S, 967, 971-972, 114 SCt.
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2630, 129 L.Ed.2d 750 (1994); State v. Worthington, 8 SW.3d 83, 88 (Mo. banc 1999), cert. denied

529 U.S. 1116 (2000). In “nonrweghing’ dates such as Missouri, “the finding of an aggravating
crcumdance does not play any role in guiding the sentencing body in the exercise of its discretion, gpart
from its function of narrowing the dass of persons convicted of murder who are digible for the degth

pendlty.” Zantv. Stephens, 462 U.S, 862, 873-874, 103 SCt. 2733, 77 L.Ed.2d 235 (1983); s State

v. Brooks, 960 SW.2d 479, 496 (Mo. banc 1997), cert. denied 524 U.S. 957 (1998) (Missouri is a
“nonweighing” date). Indteed, the sentencer condders dl of the evidence in ariving a a decison on

punishment. Sringer v. Bladk, 503 U.S. 222, 229-230, 112 SCt. 1130, 117 L.Ed.2d 367 (1992); State

v. Worthington, supra, 8 SW.3d at 88; §565.030.4(2) and (3), RSMo 1994.

For this reason, the invdidity of some but not dl of the Satutory aggraveting drcumstances found
by acapitd sentencer does not effect the vdidity of asentence of degth. Statev. Taylor, 18 SW.3d 366,
377-378 (Mo. banc 2000); Satev. Clay, 975 SW.2d 121, 145 (Mo. banc 1998), cert. denied 525 U.S.
1085 (1999); Statev. Black, 50 S\W.3d 778, 791 (Mo.banc 2001).

In light of the fact thet gppdlant does not atack dl of the Satutory aggravating drcumstances thet
were found by the jury and in light of the fact, which is discussad bdow, thet thereis & least one vaid
datutory aggravating crcumdance, gppdlant’'s daims atack on his sentence of desth mugt fall.
Neverthdess, regpondent will address each Satutory aggravating crcumstance that was found by the jury.

B. Statutory aggravating circumstances wer e supported by the evidence

1. Appdlant argues that the firg satutory aggravaing drcumgtance, thet the murder of Debbie
Ranwater occurred while gppdlant was engaged in the commission of the unlawful homicide of Stephen
Ranwater, is not supported by the evidence because gopelant did not shoot both of thase people a the
exact sametime (App.Br. 101-102). However, the shootings did not have to ocour & the exact sametime
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for gppdlant to be engaged in the commisson of them at the same time. See Sate v. Johngton, 968

SW.2d 123, 125-126,135 (Mo.banc 1998), cert. denied 528 U.S. 935 (1998); State v. Smith, 944
S\W.2d 901, 909,925 (Mo.banc 1997), catt. denied 522 U.S. 954 (1997). The shoating of the Debbie
Ranwater occurred while gopdlant was engaged in the commission of the murder of Stephen Rainwater
because as is discussad in subsection 3. bdow both murders were committed pursuant to a common
scheme which wasto lure Stephen Rainwater out of the house, away from his gun, so that gppdlant could
begin his planned extermination of the Rainwater family, induding the murder of Stephen Rainwater when

he returned to the house and was defensdess (Tr. 1159, 1217-1219, 1227).

91



2. As was mentioned above, appdlant does not spedificadly digoute that there was sufficient
evidence to support the second datutory aggravating drcumstance, which was that gppdlant by hisact of
murder knowingly creeted agreat risk of degth to more than one person by means of awegpon that would
normdly be hazardous to the lives of more than one person.  Respondent gratuitoudy notes that this
circumstance was supported by the evidence that showed thet gppdlant created a greet risk of deeth to
beby Kyrawhen he shot Debbie Rainwater, who was holding Kyrain her ams, in the back of the heed as
Debbie Rainwater was on her knees begging for her life (Tr. 1187-1194, 1303-1306). See Stae v.
Franklin, 969 SW.2d 743, 745 (Mo.banc 1998).

3. The drcumdance that the murder of Debbie Rainwater was outrageoudy or wantonly vile,
harrible or inhumean becauseit involved depravity of mind in thet appdlant killed her as part of aplan to kill
more then one person and, thereby exhibited a cdlous disregard for the sanctity of dl humen lifewas dso
supported by the evidence. Appdlant reveded his plan of mass murder in athreat that he made to Abbey
Rainwater about what would happen if she told anyone that he beet her (Tr. 1217-1218). Hewastrying
to carry out thet plan when hekilled the victims after Abbey told whet gppellant had done and hed gotten

aregraning order againg him (Tr. 1219).
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C. Alleged duplication
Appdlant's dam that the firg and third Satutory aggraveting drcumdances are improperly

duplicative has been rgected by this Court. State v. Christeson, 50 SW.3d 251, 270 (Mo.banc 2001),

cert. denied 122 SCt. 406 (2001). Moreover, Snce Satutory aggraveting circumstances merdy open the
door to consderation of capitd punishment, a which point the jury consdersl the evidence, gppdlant’s
“duplication” theory ismeaningless. Satev. Brown, 902 SW.2d 278, 293 (Mo. banc 1995), cat. denied
516 U.S. 1031 (1995); Satev. Ramsey, 864 S\W.2d 320, 337 (Mo. banc 1993) cert. denied 511 U.S,

78 (1994). Evenif duplication occurred, it would not be prgudicid. Satev. Brown, supraat 293, Thus,

gopdlant’ seghth point must fail.
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1X.

Thetrial court did not commit plain error duringvoir direwhen it did not dedareamidrial
on its own mation when (A) the prosecutor said that both sdes would present evidence, (B)
appdlant was limited to asking proper and relevant questions concerning the ability of the
venireper sonsto congder a sentence of life, and (C) the prosecutor sated that the venireper sons
should condder al of the evidencerather than one snglefactor, becausethetrial court’sactions
wer e proper, appellant failed to show that the alleged errors could not have been cured by reief
lessdragtic than a midrial, and manifes injustice did not result from thetrial court’sactions.

Appdlant dleges that the trid court committed plain error by not dedaring amidrid on its own
moation and by susaining some of the Sate's objections during vair dire (App.Br. 105). He concedes thet
none of hisdams are presarved for gpped because hefaled to request amidrid, failed to object and/or
faled to indude hisdamsin hismation for anew trid (App.Br. 105).

A. Both sdeswould present evidence

Appdlant dleges that the trid court should have granted a midrid on its own mation when the
prosecutor told venirepersons: “There will be evidence from both Sdes’ (Tr. 477); “Thelawvyers put on
evidence’ (Tr. 598); “[mitigating circumstances] may come up as put on by the defensg’ (Tr. 601); “The
jury would hear evidence from both Sdes’ (Tr. 684); and “its very common for there to be some kind of
evidence presanted by both Sdes’ (Tr. 761). Appdlant dleges that these Satements were improper
because they told the jury thet the defense would present evidence - - asit infact did - - and thet he was
prejudiced because he was not required to present any evidence (Tr. 105). However, these Satements
accuratdy sated what was going to hgppen in the case, which isthat both parties were going to present
evidence. Thus, they did not mideed the jurors and did not have a decisive impact on the procesdings
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Moreover, gopdlant’'s dam must fail because gopdlant faled to show thet any error could not

have been cured by rdief less dragtic then amidrid. Statev. Marlow, 888 SW.2d 417, 420 (Mo.App.,

W.D. 1994).
B. Consgderation of life even if no mitigation evidence

Appdlant daims thet the trid court should have dedared a migtrid on its own motion and not
sudaned the prosecutor’s objection & severd points when the prosecutor dlegedly objected when
gppdlant asked whether some venirepersons could congder lifeif gppdlant did not presant any mitigating
evidence (App.Br. 107). However, thisinquiry wasirrdevant in light of the fact that gopdlant did in fact
present mitigating evidence. As is discussad bdow, the trid court properly had appdlant rephrase his
guestions so that they were directed a the State s burden of proof on the issue of punishment and about
the ability of venirgpersonsto congder the full range of punishment.

The record shows that the firgt time the inquiry was asked, the prosecutor indicated thet appdlant
hed dready dated thet he was going to presant evidence, the question was in fact answered by the
venirgperson in question, Josgphine Williams, and she did not St on gppdlant’s jury (Tr. 566-567; L.F.
949). Appdlant hasfailed to show thet rdief short of amigtrid would not have cured an error if an error
occurred or that manifest occurred.

He ds0 does not show that manifest injustice oocurred when the trid court sudtained the
prosecutor’ s objections to gppdlant’ s questions to venirepersons Donna A ufdenberg, Ladonna Seabaugh,
and Bryan Sickrey, on this subject because gppdlant was permitted to ask them questions thet were more
relevant concerning whether they  would put a burden on the defense to prove thet life in prison was the
gopropriate punishment before they would consider it, and because they did not serve on gppdlant’ sjury
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(Tr. 638-645, 723, 728-734; L.F. 950). Appdlant dso doesnot show thet rdief short of amigtrid would
not have cured an error if an error occurred.

Appdlant dso ditesto transcript pages 740-742, which pertain to the questioning of venireperson
Fred Glueck (App.Br. 107). However, the prosscutor did not object to any questions on those pages and
did not meke any gatementsto the venirepersons on those pages. Nor did Glueck St on gppdlant’ sjury
(L.F. 949). Appdlant hasfailed to show that manifest injustice occurred.

C. Nosnglefactor comment

Appdlant dso dlegesthat thetrid court should have dedared amidtrid on its own mation during
vair dire when the prosecutor repeatedly sated thet the jury should consider dl of the evidence, rather then
just looking a a sngle factor (App.Br. 108; Tr. 490, 602, 624-625, 691, 701). He dleges that this
suggested:  thet the jury could impose the degth pendty even if it did not find a Satutory aggravaing
cdrcumdance, that the jury could impose degth even if it did not find thet the evidence in aggravetion
outweighed the evidence in mitigetion; and that it could impose degth even if it “decid[€]d under dl of the
crcumstances not to impose death” (App.Br. 108). Theedlegationsareincorrect. Viewed in context,
it isdear that the prosecutor’ s questions did not imply these matters and were part of an inquiry that was
designed to determine whether venirepersons could fairly condder dl of the evidence.

Moreover, gopdlant has failed to show thet the trid court was required to grant amidrid on its
own moation because he falled to show thet the dleged errors could not have been cured by rdief short of

amidrid, Satev. Marlow, supraa 420. Nor has he shown thet they had a decisve impact on the result

of histrid in light of the fact thet the jury was properly indructed on any issues thet were rdevant to the
prosecutor’ sremarks. See State v. Smithy 32 SW.3d 532, 553 (Mo.banc 2000). Thus, gppdlant’ sninth
point mugt fail.
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CONCLUSON

Inview of the foregoing, the respondent submits thet gppdlant’ s convictions and sentences should
be afirmed.
Respectfully submitted,
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