IN THE SUPREME COURT OF MISSOURI

MARK M. TENDAI, M.D., )

Appdlat,

VS Cas=No. SC83783

N N N N N N

STATE BOARD OF REGISTRATION
FOR THEHEALING ARTS )

N Nt

Respondent.

Appeal from the Circuit Court of Cole County,
Nineteenth Judicial Circuit, Divison |
Cas=No. 00CV 323854
TheHonorable ThomasJ. Brown, |11

BRIEF OF APPELLANT
MARK M. TENDAI, M.D.

BRYDON, SWEARENGEN & ENGLAND P.C.

Johnny K. Richardson #28744
Gregory C. Mitchdl #36634
312 Eagt Capital Avenue

P.O. Box 456

Jefferson City, Missouri 65102
Tdephone: (573) 635-7166
Facamile (573) 635-3847
E-mail: johnnyr@brydonlav.com

Attorneysfor Appdlant Mark M. Tenda, M.D.



TABLE OF CONTENTS

TABLE OF AUTHORITIES........ooiitiitetreienrere s 6
JURISDICTIONAL STATEMENT ..ottt 12
INTRODUGCTION. ...ttt 13
STATEMENTS OF FACTS ...ttt 15
POINTSRELIED ON ...ttt 41-46
ARGUMENT ... 47-109

l. THE ADMINISTRATIVE HEARING COMMISSION (*COMMISSION")
ERRED IN ITSDECISION THAT DR. TENDAI'SMEDICAL LICENSE ISSUBJECT TO
DISCIPLINE FOR INCOMPETENCY, GROSSNEGLIGENCE, CONDUCT HARMFUL TO
A PATIENT, AND REPEATED NEGLIGENCE BECAUSE SECTION 334.100.2(5) RSMO. IS
UNCONSTITUTIONALLY VAGUE AND, ASAPPLIED BY THE COMMISSION, VIOLATES
DR. TENDAI'SRIGHTSTO PROCEDURAL DUE PROCESSIN THAT THESE TERMSARE
UNDEFINED OR INADEQUATELY DEFINED, ARE NOT TERMS OF GENERAL
KNOWLEDGE OR UNDERSTANDING, AND PROVIDED DR. TENDAI WITH NO
OBJECTIVE GUIDELINES OR STANDARDS FOR AVOIDING THE PROHIBITED

CONDUCT ASDETERMINED BY THE COMMISSION.



. THE ADMINISTRATIVE HEARING COMMISSION (*COMMISSION")
ERRED IN ITSDECISION THAT DR. TENDAI'SLICENSE ISSUBJECT TO DISCIPLINE
FOR INCOMPETENCY, GROSSNEGLIGENCE, CONDUCT HARMFUL TO A PATIENT,
AND REPEATED NEGLIGENCE BECAUSE THOSE LEGAL CONCLUSONS ARE
UNAUTHORIZED BY LAW,; ARE ARBITRARY, CAPRICIOUS AND UNREASONABLE;
INVOLVE AN ABUSE OF DISCRETION; AND ARE UNSUPPORTED BY COMPETENT
AND SUBSTANTIAL EVIDENCE ON THE WHOLE RECORD: (A) IN THAT THE BOARD
FAILED TO CARRY ITS BURDEN OF ESTABLISHING A STANDARD OF CARE FOR
PHYSICIANS NOT HAVING AVAILABLE TO THEM A MEDICALLY APPROPRIATE
REFERRAL ALTERNATIVE; (B) INTHAT THE COMMISSION'SLEGAL CONCLUSION
THAT DR. TENDAI IS SUBJECT TO DISCIPLINE FOR NOT REFERRING MISS
GRINDLE TO A PERINATOLOGIST ISERRONEOUSIN LIGHT OF THE COMMISSION’'S
FINDING OF FACT THAT DR. TENDAI DID NOT REFER MISSGRINDLE TO THE ONLY
AVAILABLE PERINATOLOGIST WHO WOULD ACCEPT MEDICAID PATIENTSDUE TO
DR. TENDAI’SCONCERN THAT THE PERINATOLOGIST WOULD DELIVER THE BABY
BEFORE ITS LUNGS WERE SUFFICIENTLY MATURE TO SURVIVE; (C) IN THAT
REPEATED NEGLIGENCE CANNOT, UNDER MISSOURI LAW, RESULT FROM A
PHYSICIAN'S CONTINUOUS COURSE OF TREATMENT CONCERNING A SINGLE
PATIENT,; (D) IN THAT THE COMPLAINT BEFORE THE COMMISSION DID NOT

ALLEGE THAT DR. TENDAI'S CONDUCT CONCERNING ONLY MISS GRINDLE



CONSTITUTED REPEATED NEGLIGENCE; AND, (E) IN THAT THE COMMISSION
FAILED TO CONSIDER EVIDENCE PROPERLY ADMITTED AND ERRONEOUSLY
CONCLUDED THAT DR. TENDAI DID NOT REFER MISS GRINDLE TO A

PERINATOLOGIST.

I11.  THE BOARD OF HEALING ARTS (“BOARD”) ERRED IN ITSDECISON
TO IMPOSE DISCIPLINE UPON DR. TENDAI’'SMEDICAL LICENSE BECAUSE SUCH
ORDER VIOLATESDR. TENDAI'SRIGHTSTO EQUAL PROTECTION AND BECAUSE
SECTIONS 334.100.2(5) AND 334.100.2(25) ARE UNCONSTITUTIONAL UNDER THE
EQUAL PROTECTION CLAUSE, IN THAT THE BOARD’'S DISCIPLINE WAS NOT
RATIONALLY RELATED TO ITSOBJECTIVE OF PROTECTING THE PUBLIC, IN THAT
DR. TENDAI RECEIVED DISCIPLINE FAR MORE SEVERE THAN OTHER PHYS CIANS
ENGAGING IN SMILAR OR MORE SERIOUS CONDUCT, AND IN THAT SECTIONS
334.100.2(5) AND 334.100.2(25) CREATE DIFFERING CLASSIFICATION OF PHYS CIANS
USPECTED OF INCOMPETENCE AND ESTABLISH DIFFERENT PROCEDURAL

RIGHTSBASED ON THISCLASS FICATION.



IV. THE BOARD OF HEALING ARTS (*BOARD”) ERRED IN ITS ORDER
IMPOSING DISCIPLINE UPON DR. TENDAI'S MEDICAL LICENSE BECAUSE THE
ORDER WASMADE UPON UNLAWFUL PROCEDURE; WASUNAUTHORIZED BY LAW,;
WAS ARBITRARY, CAPRICIOUS AND UNREASONABLE; INVOLVED AN ABUSE OF
DISCRETION; AND, WAS UNSUPPORTED BY COMPETENT AND SUBSTANTIAL
EVIDENCE UPON THE WHOLE RECORD, IN THAT THE BOARD: (A) FAILED TO SET
FORTH IN ITSFINDINGS AND CONCLUS ONSANY BASSFOR ITSDISCIPLINARY
ORDER; (B) FAILED TO FOLLOW ITS ANNOUNCED PROCEDURE; (C) ORDERED
DISCIPLINE UPON DR. TENDAI’SLICENSE IN THE ABSENCE OF COMPETENT AND
SUBSTANTIAL SUPPORTING EVIDENCE; (D) ACTED UNLAWFULLY INCLOSNGITS
DISCIPLINARY DELIBERATIONS (E) FAILED TO ALLOW DR. TENDAI TO
DEMONSTRATE HISCOMPETENCY PURSUANT TO STATUTORY PROCEDURE; AND,

(F) FAILED TO OBSERVE STATUTORY PROCEDURAL REQUIREMENTS
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JURISDICTIONAL STATEMENT

In this goped, Dr. Tenda is chdlenging, inter alia, the conditutiond vaidity of Section
334.100.2, subsections (5) and (25)," and the application of Section 334.100.2(5) by the Missouri
Adminigrative Hearing Commisson (*Commission”) and the Missouri State Board of Regidration for the
Heding Arts (“Board’) in adminidrative proocssdings which resulted in discipline being imposad upon Dr.
Tenda’s medicd license. Dr. Tenda assarts thet the terms “incompetency”, * gross negligence’, and
conduct “which isor might be harmful” to a patient, as usad in Section 334.100.2(5) and gpplied by the
Commission and the Board, are unconditutiondly vague and therefore deny Dr. Tenda his right to
procedurd due process. Dr. Tenda further assartsthet the Board' s disciplinary order violates hisright to
equa protection because it was not rationdly rdaed to the Board' sinterest in protecting the public, and
that Section 334.100.2, subsections (5) and (25), violate equa protection because they cregte, without
judification, differing dassfication of physdans suspected of incompetence and establish different
procedurd rights based on the dassification.

Therefore, because this goped invalves chdlenges to the conditutiond vdidity of Section
334.100.2(5) and (25), RSMo., the Supreme Court has exdusve gopdlae jurisdiction of these chdlenges

pursuant to Mo. Cond. art. V, 83.

! Unless athewiseindicated, dl gatutory references shdl be to RSMio. 2000.
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INTRODUCTION

The Missouri State Board of Regidration for the Heding Arts (“Board of Hedling Arts’) filed its
Frst Amended Complaint againt Mark M. Tenda, M.D. (“Dr. Tenda”), aBoard cartified OB/GY N with
thirty-four (34) years of experience as a physidan and over twenty-seven (27) years of experience in
obstetrics and gynecology, before the Adminigtrative Hearing Commission (“Commission”) on August 19,
1997, concerning Dr. Tenda’ s care and trestment of two (2) patientsin 1992 and 1993. L.F. 00013-19.
The Commission conducted a hearing and, theredfter, rendered its Findings of Fact and Condusions of
Law (the"Commission Decigon”) (see Appendix 1) on September 2, 1999, finding in Dr. Tenda’ s favor
on modt issues, but againg him on some. L.F. 01034-55. The Commissons Decison found causeto
discipline Dr. Tendal concarning his care and trestment of onepetient. |d. Theredter, the Board of Hedling
Avrts conducted adisciplinery hearing on April 28, 2000, and issued its“Findings of Fact, Condusions of
Law and Order,” on May 15, 2000 (the “Disciplinary Order”) (see Appendix 2). L.F. 01935-39.
Therain, the Board of Heding Arts ordered that Dr. Tenda’ s license be publidy reprimanded, and placed
on suspension for aperiod of Sixty (60) days Id. In addition, the Board of Heding Arts permanently
redricted Dr. Tenda from ever practicing obgtetrics or obdtetricd proceduresin the State of Missouri and
directed him to attend amedica documentation course. 1d. The Commisson Decison and the Disaplinary
Order are collectively referred to asthe “Decisons.”

Dr. Tenda filed his Petition for Judicid Review Pursuant to Section 536.100 and for Stay Order
Pursuant to Section 536.120 in the Circuit Court of Cole County, Missouri, on May 15, 2000, requesting
the Court to reverse the Decisons. L.F. 01940. In addition, Dr. Tenda sought, and the Circuit Court

entered, an Ex Parte Stay Order. On May 29, 2001, the Circuit Court entered its Order and Judgment

13



on Peition for Review Under Chepter 536.100, RSMo (“Order & Judgment”) (see Appendix 3),
afirming, in its entirety, the Commisson’s Decison, and reversng in part and remanding in part the
Disciplinary Order. L.F. 01983. OnJune 21, 2001, Dr. Tenda filed aMotion to Modify the Order &
Judgment and a Mation for Supplementd Order Staying Enforcement of Disciplinary Order Pursuant to
Chapter 536.120, RSMo. L.F. 01988. The Circuit Court issued its Supplementd Order Staying
Enforcement of Disciplinary Order Pursuant to Section 536.120, RSMo on June 22, 2001, but denied the

Motion to Modify the Order and Judgment on June 29, 2001. L.F. 01994-95.
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STATEMENT OF FACTS

Dr. Tenda

Appdlant, Mark M. Tendai, M.D. (“Dr. Tendai”), wasbormn in Romania. L.F. 01153, Fdlowing
World War |1, Dr. Tenda moved to the United States of Americawith hisfamily. L.F. 01153, Dr. Tenda
was graduated from high schoadl in Joplin, Missouri and attended . Louis Universty. L.F. 01153, He
recaived the degree of Medicd Doctor from the Universty of Missouri-Columbiain 1963, completed a
rotating internship from Tulane Univeraity in 1964, and completed his OB/GY N resdency a the University
of Missouri Medicd Center in1972. L.F. p. 00221-223. Prior to hisresidency, he practiced in agroup
of sx phyddansin Kirksville Missouri, for four and ahdf years. L.F. 00222. From 1972 through March,
1996, Dr. Tenda conducted aprivate OB/GY N practicein Springfidd, Missouri. After 1996, he practiced
gynecology exdusvdy. L.F. 00223-224. Dr. Tenda became a diplomat with the American Board of
Obgericians and Gynecologids in 1980, and a Fdlow of the American Callege of Obgtericians and
Gynecologidsin 1982. L.F. 00224-225. Dr. Tenda served eght (8) years in the United States Army
Resxrveinthefidd of preventive medicine. L.F. 01154. Heisthefather of two (2) children, Mark and
Jeanette, having been married to hiswife, Janet, Snce 1964. L.F. 00219.

Board of Heding Arts Complaints

Dr. Tenda cared for Miss Smone Grindle (“Miss Grindl€’), an obdetricd patient, in 1992, and

2 Referencesto “L.F.,” denote pages within the Legd Fle. Referencesto “AHC Ex.”,
“BHA EX.”, or “CC Ex.” denate exhibits admitted in proceedings before the Adminidrative Hearing

Commisson, the Board of Hedling Arts or the Circuit Court, respectively.
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Ms. Jane Wehmeyer (“Ms. Wehmeyer”), another obgtetricd patient, in 1992 and 1993, Respondent,
Sae Board of Regigration for the Hedling Arts (the “Board’ or the“Board of Heding Arts’) initidly filed
aone-count Complaint againg Dr. Tenda before the Adminigrative Hearing Commisson (“Commission”)
on December 13, 1996, concerning his prenatd care and trestment of Miss Grindle. L.F. 0001. On
Augudt 19, 1997, the Board filed its Frst Amended Complaint againg Dr. Tendal, concarning two petients
and containing three counts. L.F. 00013. Count | concerned Dr. Tenda’s prenatd care and tregtment of
Miss Grindle. L.F. 00013-16. Count Il concerned Dr. Tenda’s prenatd care and trestment of Ms.
Wehmeyer. L.F. 00016-18. Count |11 aleged repested negligence concerning Dr. Tenda’s prenad care

and trestment of both Miss Grindle and Ms Wehmeyer®. L.F. 00018-19.

3 Evidence concerning Dr. Tenda’ s care and trestment of Ms. Wehmeyer isnot st forth
in this Brief because the Commission conduded, inits Findings of Fact and Condusonsof Law (the
“Commisson Decson”), that Dr. Tendal did not violate any sandard of carein Ms. Wehmeyer's
trestment and, therefore, there was no cause to discipline Dr. Tenda’ s license based upon his trestment

of Ms Wehmeyer.
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Commisson Hearing

The Commission conducted athree-day hearing on February 8-10, 1999, to determineif therewas
causeto discipline Dr. Tenda’slicense. The Board' s direct evidence concerning Miss Grindle conssted
of Miss Grindl€' s depogition, taken on April 2, 1998, L.F. 00574-671; the depostion of the Board's
expert, William Cameron, M.D., teken on February 10, 1998, L.F. 00514-573; Miss Grindl€ s medicd
records from 1992, L.F. 00672-739; and, aportion of Dr. Tenda’ snotes. L.F. 00740-741. Theonly
witness to tedlify at the hearing for the Board wes its investigator, Brian Hutchings, who served as the
Board' s representative at the hearing and testified only on rebuttd. L.F. 00502-511.

Dr. Tenda offered the tesimony of PaulaMoore, Dr. Tenda’ s Office Manager, L.F. 00121-151;
the deposition of James S. Johnson, M.D., aboard certified OB/GY N hired by the Board of Hedling Arts
to review cases, induding Dr. Tenda’ s cases, L.F. 00358-392; and, the testimony of William T. Griffin,
M.D., aboard certified OB/GY N and the Vice Chairman, Professor Emeritus, Department of Obgtetrics
and Gynecology, University of Missouri School of Medicine. L.F. 00393-502 and L.F. 01015-1033. Dr.
Tenda d <0 tedtified on his behdf and presented hismedica records concarning Miss Grinde. L.F. 00219
357, 00798-848.

Dr. Tenda’s Prenatd Care and Trestment of Miss Grindle

Miss Grindle was born on July 8, 1973. L.F. 00598. She gave birth to her firs child, a7 1b. 9
oz. girl, on May 18, 1989, when shewas 15 years dld, fallowing a pregnancy of 42 wesks L.F. 00237,
00801. She experienced no difficulties during her firgt pregnancy. L.F. 00610. During April of 1992,
Miss Grindle bdieved that she might be pregnant for a second time. The Women's Community Hedlth
Center in Soringfidd, Missouri, confirmed the pregnancy and provided Miss Grindle with alig of the few
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obgetricians in the Sringfield area, induding Dr. Tendai, who would accept Medicad patients L.F.
00612-614. Miss Grindle sdected Dr. Tendal from thet ligt to provide prenatd care during her second
pregnancy. L.F. 00578. During the course of her prenatd care, Miss Grindle visted Dr. Tendal’ s office
on thirteen (13) occasions. L.F. 00802.
Miss Grindle first vigted Dr. Tenda’s office on April 14, 1992. L.F. 00234-235, 00801-803.

At that time, Miss Grindle was a Sngle, eighteenyear old expectant mather who was dependent on
Medicad. L.F. 00801. During thet firg office vist, Donna Kennedy, Dr. Tenda’ s nurse, collected Miss
Grindl€ s vitd d9gns and obtained her prdiminary medicd history, which were recorded in her medicd
record. L.F. 00237-238, 00801-802. Then Miss Grindle was escorted to aconsultation room to vist with
Dr. Tenda, before he conducted her physicd examination. L.F. 00237-238. Dr. Tenda visted with Miss
Grindle, like dl of his prenatd patients, concarning generd prenatd issues and to answer any questions
which shemight have hed. 1d. Dr. Tenda paformed aphysca examingion and an ultrasound examingtion
of Miss Grindle during this vist. L.F. 00237, 00801-803. Basad upon Miss Grindl€ s cdculation of
inception, and the findings of Dr. Tenda’s physica and ultrasound examingions, he conduded that the
gedtationd age of her fetus wias goproximeatdy seven weeks and her expected due date was November 27,
1992. AHCEx. D. L.F. 00801-803. Basad upon her prior medicd higory, Dr. Tendal dso had Miss
Grindle tested for chlamydia AHC Ex. D. a L.F. 00801-802. In addition, Miss Grindle received Dr.
Tenda’ ssandard beg of prenatd materids before leaving his office on thet firg vist. L.F. 00238, 00580;
AHC Ex. B-Packet Handed Out To Expectant Mothersat L.F. 00798-848. Miss Grindle was scheduled
to return to Dr. Tenda’ s office one month later. L.F. 00802.

On April 17, 1992, Dr. Tenda’ s office recaived the results of the chlamydiatest. Those results
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were equivoca. Conseguently, Miss Grindle was to be retested on her next vist. L.F. 00802.

Miss Grindle returned for her second vist on May 14, 1992. L.F. 00239, 00802. Her uterushed
grown gppropriatdy and her examination was normd. L.F. 00239, 00802.

Miss Grindle saw Dr. Tenda for her third vist on June 15, 1992. Once agan, the baby was
growing normaly and the examination was normd. L.F. 00240-241, 00802.

On dune 19, 1992, Dr. Tendal’ s office cdlled the pharmacy to order aprestription for Miss Grindle
and her partner dueto her postive chlamydiaculture L.F. 00242, Chlamydiadoes not presant any danger
during apregnancy unlessit isarampant infection or unlessit infects the baby during birth. L.F. 00242-
243. Miss Grindle was dso scheduled for another culturein two weeks On July 6, 1992, the subsequent
culture was negative. L.F. 00243, 00802.

During her vigt on duly 6, 1992, Dr. Tendal assessad her overdl condition asnormd. Dr. Tenda

was a0 stidfied with the fetad growth from the prior vigt. L.F. 00243, 00802-803.
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Miss Grindle returned for her next vist on July 20, 1992. Her vitd signs physicd examingion and
ultrasound examination were dl normd. L.F. 00244, 00802-803.

Miss Grindi€ s next office vist was on August 20, 1992. Once again, her examinations were
routine and she was progressng normaly. However, basad upon her family history of quedioncble
diabetes, ablood count and blood suger test were ordered. L.F. 00244, 00802.

Miss Grindle returned for her seventh visit on September 21, 1992, Thefindings were essartidly
unremarkable, but Dr. Tendal scheduled her to be rechecked in two weeks due to her recent weight gain.

L.F. 00244-245, 00802.

Dr. Tenda next saw Miss Grindle on October 5, 1992. His overal assessment of her condition
on thet day wasnormd. L.F. 00249. However, as she wasleaving his office, she mede agtatement to him
in the hall to the effect that “you should be sued for being o drict about waight.” L.F. 00245. Dr. Tendai
did not write that comment down in the flow sheat in hisrecord. However, he did write it on a*“gicky
note’ or Pog-It, and suck it in the file, because he beieved it was a farly sgnificant change in her
persondity. L.F. 00245-246. Usudly, Miss Grindle sad very little during her vists, and thisweas unusud,
90 Dr. Tenda dedided to meke anateto himsdf in the event thet it became a pettern later in this pregnancy
or in another pregnancy. L.F. 00246. It wasnot anotefor lavyers. L.F. 00246. Badcdly, it wasjust
anote to himsdf that he had to communicate better with the patient. L.F. 00246-247. After writing the
note, Dr. Tendal stuck it in the chart, probably behind the patient information sheet. L.F. 00248.

Dr. Tenda’ s office manager/receptionist, Paula Moore, tedtified thet it was Dr. Tenda’s prectice
to use Pogt-Its, or dicky notes, to write persond information that he didn’'t fed was pertinent to ther

medicd information because he didn’t want that information floating around the OB room & the hospitd
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when the records were faxed over. L.F. 00129-130. Thisisa practice which he had deveoped over the

years 0 that unnecessary offengive information which would not have any bearing upon the wel-being of

the mother or child would not be sent to labor and ddivery and cause the mother undue embarrassment.
L.F. 00129-130; 00329-330. Dr. Tenda found the use of sticky notesto be the least offensve manner

for nating issuesfor hisfuture usewhile kegping the flow sheet deen of patertialy embarrassing informetion.
L.F. 00129-130; AHC Ex. | a L.F. 00900..

On October 16, 1992, during Miss Grindl€ s next office vigt, Dr. Tenda conducted a physicd
examingtion, induding apdvic examination and an in-office ultrasound. L.F. 0248, Ex. D. L.F. 00802-
803. Thereaults showed that the baby was not growing adequatdly. L.F. 00249. Concerned thet the
fetuswas not developing properly for itsestimated age, Dr. Tendal tedtified thet he discussed his suspicion
that the fetus hed intrauterine growth retardation (IUGR) with Miss Grindle and explained to her
the possible conssquences of IUGR, induding early ddivery. L.F. 00249-250. Dr. Tenda dso Sated that,
because of the posshility of IUGR, he advisad Miss Grindle to see a perinatologid, but Miss Grindle
panicked and refused to follow Dr. Tenda’sadvice. L.F. 00250-251. Dr. Tenda d<o tedtified thet he
was not sure, on October 16, 1992, whether he had observed a 2-vesse or a3- vessel umbilicd cord.

L.F. 00249 and 00344. Theflow chart, which his nurse completed, referred to a 3-vessd cord; however,
Dr. Tenda’ s notesreflect aquestionable 2-vessd cord. L.F. 00344 and 00802. Dr. Tendai tedtified thet
he explained the possibility of a 2-vessd cord to Miss Grindle on October 16, 1992. L.F. 00250.
Following Miss Grindl€ s vist, Dr. Tenda wrote a gicky note on October 16, 1992, which dated the
fdlowing:

“10-16, dmogt panics when told of questionable [UGR, questionable two-vessd chord
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and possihility of early ddivery, anead for perinatology conault, refuses same, datesfeds

fine and baby is moving okay. Passve-aggressive tone, warned of fetd danger.” L.F.

00250, 00799-800.

Dr. Tendal explained her passve-aggressive behavior, Sating thet she turned her body awvay from him while
hewas taking to her and shewould not face him.  She would turn her shoulders and shake her heed when
hewasvigting with her. L.F. 00250-251. According to Dr. Tendal, shelooked very panicked and scared
when he described the procedures that a perinatologist might conduct, induding an amniocentess. L.F.
00250. Dr. Tenda dated thet, “shejudt said shewasn't going to have aneedle suck in her belly.” L.F.
00251. MissGrindle admitted thet Dr. Tendai told her, during the October 16, 1992 vist, that the baby
was gmdll, but she denied the balance of the conversation. L.F. 00640, line 19. Dr. Tendal scheduled Miss
Grindlefor areturn vist to his office on November 2, 1992. L.F. 00253.

Miss Grindlereturned to Dr. Tenda’ s office on November 2, 1992, L.F. 00253, 802. Therewes
no growth in the fundus between the October 16 and November 2 vists L.F. 00254, 802. This
grengthened Dr. Tendal’ s bdief that Miss Grindle s baby was suffering from [UGR. L.F. 00254. Miss
Grindletedtified thet Dr. Tendal stated during her office visit on November 2, 1992, thet her baby hadn't
grown sncelagt month. L.F. 00645-646. Shedso admitted thet Dr. Tendal referred her to Cox Hospitdl
for another ultrasound examination. L.F. 00643-645. Dr. Tenda tedtified thet he a0 advised Miss
Grindle of the need for her to see aparinatologis on that same date. L.F. 00255. Miss Grindle did agree
to go to Cox Hospitd for another ultrasound and she admitted that she sugpected thet something was
wrong. L.F. 00646-648. Miss Grindle dso dated thet the ultrasound technician a Cox advised her on

November 2, 1992 that her baby only weghed gpproximatey three (3) pounds and that it would be up to
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Dr. Tenda asto whether he would keep her under his care or whether he would refer her to aspedidid.
L.F. 00647. The November 2, 1992 ultrasound performed a Dr. Tenda’ srequest at Cox South Hospital
confirmed Dr. Tenda’ s suspicion of IUGR, and dso confirmed a*“two vessd umbilica cord which may
be assodiated with fetd anomdies” L.F. 00257 and 00806. Dr. Tenda wrote the following on agticky
note on November 2, 1992: “Agreesto Hogp U.S. @ leest.” L.F. 00799-800. Dr. Tenda sad thet he
was pleasad that Miss Grindle agread to have an ultrasound adminigtered a the hospitd, even though she
would not see aperinatologist. L.F. 00257, 00260-261.
Miss Grindle returned to Dr. Tenda'’ s office for her next scheduled vist on November 9, 1992.
L.F. 00263. Miss Grindle admitted that Donna Kennedy (Dr. Tenda’s nurse) told her, during thet vist,
that the resLiits of the Cox ultrasound conduded thet she did have IUGR and thet Dr. Tendai would explain
the gStuation to her more completdy during his examingtion. L.F. 00649. Dr. Tenda daed that he
explained the reaults of the Cox Hospitd ultrasound to Miss Grindle on November 9, 1992, repeated his
recommendetion to her that she see a perinatologist to care for her and her baby and warned her of the
consequencesif shefaled to do so. L.F. 00264-265. According to Dr. Tendal, Miss Grindle suggested
to him that the baby might not be premature because she was now not sure of her last mendrud period.
L.F. 00265. Although Miss Grindle tedtified thet Dr. Tenda’ s nurse, Donna Kennedy, talked to her about
IUGR on November 9, 1992, she denied that Dr. Tendal talked to her about thet condition. L.F. 00650.
Miss Grindle adknowledged, however, thet she did not meke any inquiry of Dr. Tendal concerning thelack
of growth of her beby or TIUGR on November 9, 1992, even though she had been advisad on October 16,
1992, November 2, 1992 and November 9, 1992, that her baby was not growing appropriaidy. L.F.

00650. Following the vigt, Dr. Tendal meade ancther notation on a sticky note on November 9, 1992,
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which gated thefallowing: “Staestech & U.S. told her | might send her to a Perinatologist. Told her of
need to do so but ates now not sure of LMP and il refuses again. Warned her/consequences” L.F.
00799-800.

Miss Grindle returned to Dr. Tenda’ s office on November 16, 1992 and November 23, 1992.

L.F. 00267-268, 00802. Miss Grindl€ s baby was not growing. Id. According to Dr. Tendd, he

continued to refer Miss Grindle to a perinatologist and warn her of the consequences of her fallureto do
S0 on both occasons, L.F. 0267-267; however, sherefused hisadvice. L.F. 00267-269. MissGrindle
denies any referrd to a perinatologig, but admitted thet she never asked Dr. Tendai about the lack of
growth of her baby. L.F. 00651-653.

On November 29, 1992, dter feding no fetd movement for goproximatdy twenty-four (24) hours,
Miss Grindle went to Cox South Hospitdl. L.F. 00270-71. After an ultrasound was administered, Miss
Grinde ddivered adtillborn child during the morning of Novermber 29, 1992. A necropsy report conduded
thet the cause of deeth of Miss Grindl€ s dlillborn child was*“mogt likdly due to the combined effects of a
tight nuchd cord and severe chronic villitis of unknown eidlogy invalving the placenta with assodiated
intrauterine fetd growth retardation. Umbilica artery thrombosisis acommon finding in placentd vessd's
of sillborns: Other findingsinduded atwo-vessd umbilicd cord. Although the two-vessd umbilical cords
ae asodated with an increesed incidence of fatd congenitdl mdformations, no other congenitd
mdformations areidentified. The manner of deathisnaturd.” L.F. 00815. Accordingto Dr. Tendd, the
baby died asareault of srangulation by anuchd cord. L.F. 00272.

Dr. Tendai dated that the baby’s deeth could have been prevented if Miss Grindle would have

followed his advice and goneto apeainaologig. L.F. 00272. A perinatologist would have performed an
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amniocentess and nontdressteding. L.F. 00261. Although Dr. Tendal paformed amniocentesisfor many
years he, like most of the other obgtetricians in Soringfidd, sopped performing those tests when the
perinaologigts cameto town. L.F. 00261-262. Furthermore, Dr. Tendai did not have afetd monitor to
perform non-dresstesting. L.F. 00262, 00345. Dr. Tenda sent his patientsto the hospitd for such tests
under the supervison of aperinaologis. L.F. 00262.
Dr. Dix was the only perinatologist in Springfidd who would accept Medicaid patients L. F.
00347. Consequently, she wasthe only perinatologist avalable for Dr. Tenda’srefard of Miss Grindle
Id. Even though Dr. Tenda was concaned thet Dr. Dix might ddiver the baby too early, Dr. Tenda
ingsted thet he tried to convince Miss Grindle to see Dr. Dix on numerous occasons. L.F. 00346-347.
When Miss Grindl e refused the recommendation, Dr. Tenda hed few options. L.F. 00263-269, 00346.
Inducing labor or performing a caesareen section were not options. Even on Miss Grinde s last
office vigt, November 23, 1992, the position of the baby’s head precluded inducement of labor. L.F.
00268. More specificaly, the baby’ s heed was ballotable, which meant thet the head was down, but not
fixedintothe pdvis L.F. 00263, 00268. Conssquently, inducing labor was too dangerousto be an option.
Id.
A caesarean section was nat an option without knowing the satus of the baby. L.F. 00263-264.
An amniocentes s was a prerequiste to performing a caesarean section, because it would show the lung
maturity and other important information concerning the satus of the baby. L.F. 00264. Snce only a
perinatologist could perform the amniocentesis and Miss Grindle would not go to see a perinatologis, a
caesarean section was not an option.

Under the drcumdtances, Dr. Tenda bdieved that the only option avallable wasfor Miss Grindle
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to carry the baby until shewent into labor. L.F. 00269, 00346.

Board Invesigation

After recaiving Miss Grindl€ s complaint, the Board assigned the case to one of itsinvestigetors,
Mr. Brian Hutchings. Mr. Hutchings vidted Dr. Tenda’ s office on April 6, 1993, L.F. 00503. Although
Mr. Hutchings daimed thet he took written questions with him to the interview and wrote Dr. Tendal’s
ansvers down during the interview, he did not offer any written materids in evidence to support those
dams. L.F. 00509. Rather, Mr. Hutchings testified from his memory concerning a conversation thet he
hed with Dr. Tenda nearly Sx (6) years before the hearing. L.F. 00505-507. According to his
recollection, Dr. Tendai did not tdl him he hed referred Miss Grindle to aperinatologi. L.F. 00507. To
the contrary, he daimed thet Dr. Tendai told him he hed diagnosed the patient with IUGR, but told her thet
it was best thet she carried the baby to term because he wias concerned about the lung maturity of the baby
and he did not wart to refer her to the perinatologist because the perinatologist would probably try to
deliver the baby too early. L.F. 00505-506. Mr. Hutchings received a copy of Dr. Tenda’s records
during hisinterview on April 6, 1993; however, copies of the dicky notes were not given to him on thet
date. L.F. 00504-505.

During direct examination of Mr. Hutchings, the Board did not inquire as to whether Dr. Tenda hed
thefilein front of him during Mr. Hutchings interview or whether Dr. Tendal hed reviewed thefile prior to
Mr. Hutchings interview or whether Dr. Tendal reviewed the copies of the records before the information
was handed to Mr. Hutchings L.F. 00502-507. The Board's counsd did not inquire of Mr. Hutchings
concerning the follow-up meeting which Dr. Tendal st up when he learned that the sicky notes had not

been copied and ddivered to Mr. Hutchings. 1d.
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During cross examination, however, Mr. Hutchings stated that Dr. Tenda told him thet the sticky
notes had not been copied for the Board and asked his advice as to whether it would be gppropriate to
teke those notes with him when he was interviewed by the Board. L.F. 00509-511. Mr. Hutchings
tedtified that he had dways had agood rdaionship with Dr. Tenda and that hetold Dr. Tendal it would
be gopropriate for him to take those gicky notesto the interview with the Board. 1d. Mr. Hutchingsadso
admitted that he had completdly forgotten about the second meeting until Dr. Tendai discussed the same
during his tesimony on the previousday. L.F. 00509-510.

Dr. Tendai testified that he recdled the interview with Brian Hutchings, and that he hed not
reviewed the file before or during hisinterview with Mr. Hutchings, that his saff mede copies of the records
for Mr. Hutchings, thet he did not review the copies before they were ddivered to Mr. Hutchings and that,
upon his discovery that the sticky notes had not been copied for the Board, made arrangementsto go to
Brian Hutchings and discuss the fact with him and to mieke cartain thet it would be gppropriate for him to
take those notes with him when he was interviewed by the Board. L.F. 00273-278, 00348-351. Dir.
Tenda hed naot consuited with an atorney beforetheinterview with Mr. Hutchings and Dr. Tendal had not
even reviewed the file to prepare for thet interview. L.F. 00331-332. He smply sat down with Mr.
Hutchings and answered his questions. 1d.

Ms Moore, Dr. Tenda’ s office manager, copied Miss Grindl€ s records and gave acopy of those
recordsto Mr. Hutchingswhen he cameto Dr. Tenda’soffice. L.F. 00127. Inasmuch asthe sicky notes
were kept in adifferent area of the chart, ether the indde front or the back of the folder, they were not
copied or given to Mr. Hutchings when heinitidly interviewed Dr. Tendai. L.F. 00128. Later, when Dr.

Tenda asked her to copy the icky notes, they were nat in thefile. Theresfter, she and Donna Kennedy,
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Dr. Tenda’ s nurse, located the notes which were stuck on a lab sheet in another patient's chart. L.F.
00128-129. Dr. Tenda did not participate in thet seerch and Ms Moore had no reason to bdieve thet Dr.
Tenda fddfied thoserecords. L.F. 00129.

Expart Witnessss

Dr. James S. Johnson, a Board Certified OB/GY N, was hired by the Board in 1990 to serve on
itsmedicd gaff. L.F. 00907, 931-933. Hisdutiesinduded the review and evauation of complaints againgt
physcians L.F. 00909911, 921-922. As part of his duties for the Board, Dr. Johnson reviewed the
medica recordsin this case and interviewed Dr. Tendai. L.F. 00911-00916, 921, 935-936. Pior to his
interview of Dr. Tendal, Dr. Johnson rendered a Medicd Staff Opinion, in July of 1993, when he Sated
the fallowing after reviewing only the medicd records

“This patient suffered fetd desth in utero. There were severd conditions induding

intrauterine growth retardetion, a two vessd umbilica cord and an increased titre of

cytomegdovirus virus None of these would cause fetd death in utero.  The pathology

reports atight nuchd cord asthe probable cause of degth. There isno negligence on

the part of the doctor in the care of this patient.”

L.F. 00918 and 934.
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Some time after Mr. Hutchings' medtings with Dr. Tenda and after Dr. Johnson's July 1993
MEDICAL STAFFOPINION, the Board' s medicd gaff, induding Dr. Johnson, interviewed Dr. Tendai
a the Board' s officesin Jefferson City. Dr. Tendal brought his entire file, induding the sticky notes, with
him. During Dr. Tenda’s medicd gaf interview, he told the Board about his use of dicky notes and
offered to send the Board information concerning his use of those notes. L.F. 00333-334, 00350-353.

Dr. Tenda sgned an afidavit explaining his use of the notes and forwarded same to the Board. L.F.
00352, 00900. The Board received Dr. Tenda’ sletter on October 14, 1993. L.F. 00900. Following
the medicd &t interview, Dr. Johnson prepared a detaled memorandum of theinterview and offered the
fallowing opinion: “Dr. Tenda made an atempt to have [Miss Grindlg] follow her care with weekly and
biweekly vidts, but she refused and she d0 refused arefard to a perinaologist as requested.” L.F.
00935-937.

In summary, the Board's medicd g&ff, led by Dr. James Johnson, a Board certified OB/GYN,
who reviewed the medica records on two separate occasons and interviewed Dr. Tendal, conduded that:
Miss Grindle refused Dr. Tenda’ srefarrd to a perinatologist; and, Dr. Tenda was not negligent. L.F.
00934-937.

The Board hired William Cameron, M.D.,, to tedtify agang Dr. Tenda. Dr. Cameron had
previoudy been hired by the plantiffs atorney representing Miss Grindle and Ms Wehmeyer in ther
mapractice dams againg Dr. Tenda. L.F. 00521,00560. Dr. Cameron is not, and has never been,
licensad as a physdian and surgeon in the State of Missouri. L.F. 00548. However, he has a limited
licenseto practicein Kansas L.F. 00549. Since moving to Kansasin 1958, the only hospitd privileges

thet he ever had were those a Bdle Memarid Hospitd & the Kansas Universty Medicd Center. 1d. Dr.
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Cameron's practice moved away from high+risk obstetrics and into infertility issuesinthemid to late 1970s.

L.F. 00547-548. Heisnot aperinatologist, and he has been completely out of the practice of obdtetrics
snce duly 1, 1988. L.F. 00548. He has never practiced obgtetrics outside of the Kansas Universty
Medicd Center arena. L.F. 00552.

Four (4) months efter the ddivery of Miss Grindl€ s dillborn baby, she contacted Dr. Cameron by
|etter which, among ather things, dated the fallowing: “Bagicdly | am interested in pursLing adam againgt
adoctor | hed during my lagt pregnancy.” L.F. 00561. After reviewing theinformetion from Miss Grindle,
Dr. Cameron recommended thet she take the case to Mr. Placzek. L.F. 00560.

Dr. Cameron did not attend the Commission’s hearing in February of 1999. However, the Board
did offer his depostion, which was taken one (1) year earlier on February 10, 1998. L.F. 00514.
Although Dr. Cameron had nat reviewed the depositions of Dr. Tendal or Miss Grindle, he did opine thet
referring Miss Grindle to a perinatologis would have been acoeptable. L.F. 00563. Dr. Cameron admitted
thet patients do not dways do what you tdl them to do and thet aphysdan isnat at fault when petients

do not do whet they aretold to do. L.F. 00559-560.

Dr. Tenda requested Dr. William T. Griffin, of the Universty of Missouri, to review MissGrinde s
records and meke himsdf available as an expat witness in thiscase. Dr. Tenda sdected Dr. Griffin
because Dr. Griffin's reputation is beyond repute, he is a person with impeccable credentids and heis
renowned for his panfully honest evduations. L.F. 00226-227. Dr. Tendal thus sdected a person who
hed taught thousands of physcians how to become obgtetricians, a person who hed practiced obgtetrics
and gynecology for thirty-sx (36) years, and a person who was not only a Board certified OB/GY N but

aperson who gave the examinaions to persons hoping to become Board catified OB/GYNs. L.F. 00393-
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401, 01012-1014.

Dr. Griffin explained in detail how he reviewed this file when he presented to the Commission his
notes. L.F. 00402-417, 01028-29. According to Dr. Griffin, if Dr. Tenda referred Miss Grindle to a
perinatologig, then he did not violate the standard of care. L.F. 00413-414.

Commisson Dedson

The Commisson Decision was rendered on September 2, 1999, finding in Dr. Tenda’ sfavor on
mog issues, but againg him on othes  L.F. 01034-55. The Commisson Decison found cause to
discipline Dr. Tenda’ s license concerning his care and treetment of Miss Grindle, but nat concerning his
care and trestment of Ms Wehmeyer. |d. More spedificaly, with regpect to Miss Grindle, the Commisson
mede the fallowing finding:

“26. Tenda never refared SG. to a pearinatologist, which is a gpedidig deding with

problems of |ate pregnancy, because Tenda bdieved that the perinatologist hed atendency

to ddiver the babies too early, and he was concerned about the lung maturity of the baby.

Tenda therefore decided that the best course of action would beto atempt to carry the

baby to term.”

L.F. 01039-1040. Although the Commisson conduded that Dr. Tenda explained the diagnossto Miss
Grindle, it dso conduded he violated the sandard of care by failing to refer her to aperinatologist. L.F.
01050.

Board of Hedling Arts Procedure and Hearing

After recaipt of the Commisson Decison, the Board issued a“Natice of Disciplinary Hearing” on
November 10, 1999, sdtting the matter for hearing on January 21, 2000, L.F. 01056; and, after granting
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arequest for continuance, issued a subseguent “Noatice of Disciplinary Hearing” on February 25, 2000,

sdting the matter for heering on April 28, 2000. L.F. 01113. The purpose of the hearing before the Board
of Hedling Artswas to determine the gppropriate disciplinary action, if any, to be taken againg Dr. Tenda’s
license following issuance of the Commisson’s Decison. L.F. 01056, 01113. Dr. Tenda propounded

discovery requeststo the Board in the form of Requests for Production and Interrogatories, L.F. 01059

01070, 01076-01082; however, the Board objected to Dr. Tenda’ s discovery and refused to provide
responses thereto. L.F. 01082-01097. Dr. Tenda aso filed, on two separate occasions, a“Mation to
Dismiss’ and an “Objection to Naticg” which chdlenged the suffidency of the Board's natice and

inditution of the case under the reguirements of Chapter 536, RSMo., but these pleedings were denied by
order of the Board. Supp. L.F. 01071-01075; 01113-01117; 01121.

The Board conducted its disciplinary hearing on April 28, 2000. L.F. 01122-01192. TheBoard's
President, and eech member individuelly, affirmed thet prior to the hearing each had reed the Commission
Decison, and each member would particularly congder during their disciplinery ddliberations the spedific
portions of the Commisson’s record as addressad during the hearing by Dr. Tendal or hiscounsd. L.F.
01129-01130. Dr. Tenda’s counsd renewed his previous mations to dismiss and objections regarding
a) the Board' srefusal to permit discovery prior to the hearing, b) the aufficiency of the Board' s “notices’
of hearing and ingtitution of disciplinary proceedings, and ¢) legd representation and advice to the Board
being provided by the Attorney Generd’s office, based upon crcumdtances suggesting questioneble
impartility and objectivity. L.F. 01131-01132. The Board again denied these objections. L.F. 01132.

The Board provided tesimony from only one witness.  John W. Hedy, the Board's Chief

Invedtigator, tedtified that Dr. Tendal’ slicense was current and no disciplinary action had ever been taken
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agand hislicense. L.F. 01138-1139.

Dr. Tenda’s tesimony before the Board established that during his practice career as an
OB/GY N, spanning over thirty years, he had been the subject of only four ma practice payments on his
behdf, two of which arose from histrestment of the patientsinvolved in the underlying Commission case

L.F. 01156-01157. He has been the subject of no other distiplinary or mapractice actions Snce his
trestment of these patientsin 1992 and 1993. L.F. 01157. Dr. Tendai continued to accept Medicad
petientsin his practice, whom he tedtified received the samelevd of care and trestment ashis other patients
recaived. L.F. 01156. While not attempting to relitigate issues tried before the Commisson, Dr. Tendai
explained that he was mativated by ethicd concarns to write subjective information about patient demeanor
and conduct on “sticky notes’, rather then in the patients actud chart, so that this kind of informeation
would not be“where everybody can seeit” L.F. 01157, 01168-01170. In spite of the Board proceeding
pending againg hislicense, Dr. Tenda continued to fallow this gpproach, in the interest of protecting the
petient’s physdan-patient privilege L.F. 01158. He bdieves“firmly” in protecting thisprivilege. Id. Dr.
Tenda a0 presanted the Board with evidence of his excdlent professond ganding, in the form of five
tesimonid afidavits, four of which were from professond collesgues L.F. 01160-01162; 01193-01203.

Fndly, Dr. Tendal presented extengve evidence to the Board reveding some eightty (80) previous

disciplinary decisons teken by the Board againgt other physcians, many of which were rendered under
factssmilar to this case, in which the Board dected to impose only minor discipline or no discipline a dl.

L.F. 01182-01187; 01244-01935. More specifically, the evidence showed that the Board had previoudy
only reprimanded physicians whose patients hed died due to the physicians omissons, induding a leest
two previous reprimands to physidans whaose conduct hed led to dillborn bebies. Id.; L.F. 01185.
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For example, the Board issued a reprimand to Dr. Jeffrey Svetnam on October 15, 1995, when
his care was found to be bd ow the acoeptable medicd gandards by adminigtering excessive doses of drugs
that depressed the patient’ s respiration, causing cardiac arrest and the petient’ sdeath. L.F. 01470-01479.

Additiondly, the Board reprimanded Dr. John Denton after it found that he failed to obtain assstance
through aariticd period of management of a patient which contributed to fetd demise during ddivery. L.F.
01578-01583. Smilaly, the Board reprimanded Dr. Gary Dausmann on May 28, 1997, when it
concluded that his treetment of a pregnant patient was be ow the acogptable medicd gandards, resulting
in adillborn birth only one day after the doctor had examined the patient. L.F. 01599-01609. The Board
dsoissued apublic reprimand to Andres Apastol on March 8, 1999, basad upon hisfallure to sahilize and
treat a patient until surgery could be performed, resulting in the degth of thet patient. L.F. 01770-01776.

Findly, the Board reprimanded Dr. Jesse Cooperider, on July 19, 1999, where the doctor faled to
conduct an gppropriate screening examination. L.F. 01831-01838. That petient dso died. Id.

The only evidence before the Board rdating to Dr. Tendal’ s professond and persond reputation
was that which Dr. Tendai himsdlf presented. Notebly, Dr. Tendai demondrated, among other things, thet
he enjoyed a reputation in the community generdly and among his professiond pears, as being atruthful,
trusworthy and caring person, and a skilled, competent and dedicated physcian and surgeon; and, thet he
carefully and conscientioudy atended to the care and trestment of his patients. See Affidavits of Drs
Domann, L.F. 01193-01195; Egbert, L.F. 01196-01197; Haverson, L.F. 01198-01199; and, Haen, L.F.
01200-01201; see al so Affidavit of Joe Huntsmen, L.F. 01202-01204. This evidence further reveded
thet Dr. Tenda was strongly respected by hispears 1d. Dr. Haen, in fact, had sdected Dr. Tenda to be

the gynecologist for Dr. Haen'swife. L.F. 01200-01201.
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According to the evidence before the Board, Dr. Tenda enjoyed a strong reputation and had not
been the subject of any patient complaints snce histrestment of Miss Grindlein 1992 and Ms Wehmeyer
in 1992 and 1993. 1d. There was atotd absence of contradictory evidence suggesting thet the public
interest would in any way be jegpardized by hisremaining in prectice

Upon adjournment of the heering, the Board' s Pres dent noted thet the Board would issueits order
“when it's [sc] completed its deliberations and a copy of the order will be mailed to the doctor and his
atorney.” L.F. 01190. The Board again refused Dr. Tenda’s request that the Board's disciplinary
deliberations be opened to dlow he and his counsdl to attend the ddliberations, and the Board conduded
the public proceadings without reeching adisciplinary determination. L.F. 01190-01191. The Board dso
denied Dr. Tenda’ s dterndtive reques, thet the Board postpone its ddliberations until the resolution of
pending appdlate cases involving the propriety of dosed Board ddiberations. 1d.

Board of Heding Arts Ddiberations

Following the public disciplinary heering, the Board conducted its ddliberations and reached its
disciplinary determination without further participation or atendance by Dr. Tenda or hiscounsd. The
Board conducted dl of its deliberations on April 28, 2000, the same date as the disciplinary hearing. L.F.
01976. During its ddiberations, the Board dosed the mesting to Dr. Tendd, his attormeys and mogt of the
public. However, the Board dlowed deven (11) to fourteen (14) people, other than itsmembers to remain
in those ddiberations. L.F. 01975. Those people induded the Board's atorney, Assgtant Attorney
Gengd Laura Krasser; and, the following employees of the Board: four (4) members of the Board's
medicd g&f; two (2) to five (5) of itsinvestigetors its Executive Director, its pardegd; and, one (1) of its
secretaries. |d. The record before the Board offers no explanaion as to why those persons were dlowed
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to remain in the ddiberations, which the Board damed it was dosing, even though Dr. Tenda and his
atorney were exduded. The ddiberations were not tape recorded or recorded by a court reporter so thet
atranscript could be prepared. L.F. 01976. Infact, the Board made no record of its ddliberations, other
than itsdedson. Id.

Board of Heding Arts Disciplinary Order

The Board issued its “Findings of Fact, Condusions of Law and Order,” on May 15, 2000
(“Disciplinary Order”). L.F. 01935. Inits“ Statement of the Cass” which was the introductory portion
of the Disciplinary Order, the Board found that &) the Commission hed issued its Findings of Fact and
Condusions of Law conduding thet Dr. Tenda’ s license was subject to disaipline, and that the Commission
Decison was incorporated within the Board' s order; b) the Board hed recaived the Commission’srecord
of proceedings, ¢) the Board hed properly served Dr. Tenda with natice of its disciplinary hearing; d) the
Board hdd a hearing for the purpose of determining gppropriate disciplinary action againg Dr. Tenda, a
which the parties were represented by counsd; €) eech Board member catified that he/she hed reed the
AHC order, and thet each Board member hed atended the disciplinary hearing and participated in the
Board' s“ddiberaions, vote and order”; and f) Dr. Tendal is currently licensad by the Board. L.F. 01935
6. The Board's Distiplinary Order did not contain any specific portion or heading thereof identified as
“Findings of Fact”, despite being so named in the caption of the document. L.F. 01935-01939.

The*Condusions’ portion of the Disciplinery Order deted thet: &) the Board hasjurisdiction over
the disciplinary procesding, and b) Dr. Tenda’ slicenseis subject to disciplinary action by the Board. L.F.
01936-01937. Basd thereon, the Board ordered that Dr. Tendal’ s license be publicly reprimanded, and

that his license be suspended for aperiod of sixty (60) days from the Disciplinary Order’ s effective dete
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of May 15, 2000. L.F. 01937. Dr. Tenda was a0 redricted from ever again practicing obgetrics or
obstetrica proceduresin the Sate of Missouri, and was required to attend amedica documentation course
L.F. 01937-01938. The Board' s Disciplinary Order aso provided for additiond disciplinein the event
of future violations by Dr. Tenda. L.F. 01938,

The Board's Disciplinary Order does not describe why the Board sdected the discipline thet it
imposed againg Dr. Tenda. Furthermore, the Board's decison offers no explandion as to why its
disapline againg Dr. Tendal was o much more severe then thet which the Board hed previoudy impossd
agang other physdansin Smilar drcumdtances The Board sdsdplinary order dso faled to explan
why the Board imposad asixty day (60) sugpendon and apermanant resriction egaing Dr. Tenda’slicense
(which would prohibit him from ever again practicing obgtetrics), even though the Board hed only
reprimanded other physidans under smilar crcumstances, and the Board failed to explain the bassfor its
digparate trestment of those physdians. The only suggestion in the record is thet offered by the Board's
counsd during hisdosing argument to the Board, that the Board should punish Dr. Tendal. L.F. 01177.

The President of the Board told Dr. Tendai’s counsd and the Board' s counsd that he and the other
members of the Board would read any portions of the transcript from the Commission which were cited
to the Board by counsd. L..F. 01129. Dr. Tenda’s counsd requested the Board to reed Dr. Tenda's
tesimony; the tesimony of Dr. Tenda’ s expert, Dr. Griffin; and, the crass-examination of Miss Grindle

Dr. Tenda’ s counsd a0 requested the members of the Board to review its previous decisonsin some
eighty (80) caseswhich Dr. Tenda offered into evidence. L.F. 01152, 01178, 01188. The Board offered
minimd, if any, discipline againg the physdansin these cases, even wherein cause for discipline hed been
determined by the Commisson. L.F. 01181-01187; HA Exs 1-B through 1-jj; L.F. 01244-01934.
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Circuit Court Proceadings

Dr. Tenda filed his*“Petition for Judicid Review Pursuant to Section 536.100 and For Say Order
Pursuant to Section 536.120" before the Circuit Court of Cole County, Missouri, on May 15, 2000. L.F.
01940. On thet same date, the Circuit Court issued an Ex Parte Order Saying enforcement of the
Disciplinary Order. L.F. 01974. By consent of the parties, that order remained in effect, pending further
order from the Circuit Court. On June 22, 2001, the Circuit Court issued a Supplementd Order Saying
the enforcement of the Disciplinary Order. L.F. 01993. The Circuit Court entered its Order and Judgment
on May 30, 2001. L.F. 01983. Dr. Tenda filed his Mation to Modify the Order and Judgment on May
21, 2001. L.F. 01988. The Circuit Court denied that motion on June 29, 2001. L.F. 01994. Dr. Tenda

filed hisNotice of Apped to this Court in the Circuit Court on July 9, 2001. L.F. 01995.
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POINTSRELIED ON

l. THE ADMINISTRATIVE HEARING COMMISSION (*COMMISSION")
ERRED IN ITSDECISION THAT DR. TENDAI'SMEDICAL LICENSE ISSUBJECT TO
DISCIPLINE FOR INCOMPETENCY, GROSSNEGLIGENCE, CONDUCT HARMFUL TO
A PATIENT, AND REPEATED NEGLIGENCE BECAUSE SECTION 334.100.2(5) RSMO. IS
UNCONSTITUTIONALLY VAGUE AND, ASAPPLIED BY THE COMMISSION, VIOLATES
DR. TENDAI'SRIGHTSTO PROCEDURAL DUE PROCESSIN THAT THESE TERMSARE
UNDEFINED OR INADEQUATELY DEFINED, ARE NOT TERMS OF GENERAL
KNOWLEDGE OR UNDERSTANDING, AND PROVIDED DR. TENDAI WITH NO
OBJECTIVE GUIDELINES OR STANDARDS FOR AVOIDING THE PROHIBITED
CONDUCT ASDETERMINED BY THE COMMISSION.

Authorities Relied Ort

U.S Cong. Amend X1V
Perezv. Bd. of Registration for the Healing Arts,
803 S\W.2d 160, 165 (Mo. App. W.D. 1991)
Cocktail Fortunev. Sup’r. of Liquor Control,
994 SW.2d 955, 957 (Mo. banc 1999)
Satev. Helgoth, 691 SW.2d 281, 283 (Mo. banc 1985)
Stateexrel. Nixonv. Telco Directory Publishing,

863 S.W.2d 596, 600 (Mo. banc 1993)



. THE ADMINISTRATIVE HEARING COMMISSION (*COMMISSION")
ERRED IN ITSDECISION THAT DR. TENDAI'SLICENSE ISSUBJECT TO DISCIPLINE
FOR INCOMPETENCY, GROSSNEGLIGENCE, CONDUCT HARMFUL TO A PATIENT,
AND REPEATED NEGLIGENCE BECAUSE THOSE LEGAL CONCLUSONS ARE
UNAUTHORIZED BY LAW,; ARE ARBITRARY, CAPRICIOUS AND UNREASONABLE;
INVOLVE AN ABUSE OF DISCRETION; AND ARE UNSUPPORTED BY COMPETENT
AND SUBSTANTIAL EVIDENCE ON THE WHOLE RECORD: (A) IN THAT THE BOARD
FAILED TO CARRY ITS BURDEN OF ESTABLISHING A STANDARD OF CARE FOR
PHYSICIANS NOT HAVING AVAILABLE TO THEM A MEDICALLY APPROPRIATE
REFERRAL ALTERNATIVE; (B) INTHAT THE COMMISSION'SLEGAL CONCLUSION
THAT DR. TENDAI IS SUBJECT TO DISCIPLINE FOR NOT REFERRING MISS
GRINDLE TO A PERINATOLOGIST ISERRONEOUSIN LIGHT OF THE COMMISSION’'S
FINDING OF FACT THAT DR. TENDAI DID NOT REFER MISSGRINDLE TO THE ONLY
AVAILABLE PERINATOLOGIST WHO WOULD ACCEPT MEDICAID PATIENTSDUE TO
DR. TENDAI’SCONCERN THAT THE PERINATOLOGIST WOULD DELIVER THE BABY
BEFORE ITS LUNGS WERE SUFFICIENTLY MATURE TO SURVIVE; (C) IN THAT
REPEATED NEGLIGENCE CANNOT, UNDER MISSOURI LAW, RESULT FROM A
PHYSICIAN'S CONTINUOUS COURSE OF TREATMENT CONCERNING A SINGLE
PATIENT,; (D) IN THAT THE COMPLAINT BEFORE THE COMMISSION DID NOT

ALLEGE THAT DR. TENDAI'S CONDUCT CONCERNING ONLY MISS GRINDLE

40



CONSTITUTED REPEATED NEGLIGENCE; AND, (E) IN THAT THE COMMISSION
FAILED TO CONSIDER EVIDENCE PROPERLY ADMITTED AND ERRONEOUSLY
CONCLUDED THAT DR. TENDAI DID NOT REFER MISS GRINDLE TO A
PERINATOLOGIST.

Authorities Relied Ort

Duncan v. Bd. for Architects, Professional Eng’'rs. And Land Surveyors,
744 SW.2d 524 (Mo. App. E.D. 1988)

Perezv. Bd. of Registration for the Healing Arts,
803 S\W.2d 160, 165 (Mo. App. W.D. 1991)

Thatcher v. De Tar, 173 SW.2d 760 (Mo. 1943)

Psychare Management, Inc. v. Dept. of Social Services,

980 SW.2d 311, 312 (Mo. banc 1999)
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I11.  THE BOARD OF HEALING ARTS (*BOARD”) ERRED IN ITSDECISON
TO IMPOSE DISCIPLINE UPON DR. TENDAI’'SMEDICAL LICENSE BECAUSE SUCH
ORDER VIOLATESDR. TENDAI'SRIGHTSTO EQUAL PROTECTION AND BECAUSE
SECTIONS 334.100.2(5) AND 334.100.2(25) ARE UNCONSTITUTIONAL UNDER THE
EQUAL PROTECTION CLAUSE, IN THAT THE BOARD’'S DISCIPLINE WAS NOT
RATIONALLY RELATED TO ITSOBJECTIVE OF PROTECTING THE PUBLIC, IN THAT
DR. TENDAI RECEIVED DISCIPLINE FAR MORE SEVERE THAN OTHER PHYS CIANS
ENGAGING IN SMILAR OR MORE SERIOUS CONDUCT, AND IN THAT SECTIONS
334.100.2(5) AND 334.100.2(25) CREATE DIFFERING CLASS FICATION OF PHYS CIANS
USPECTED OF INCOMPETENCE AND ESTABLISH DIFFERENT PROCEDURAL
RIGHTSBASED ON THISCLASS FICATION.

Authorities Relied Ort

Adams Ford Belton, Inc. v. Missouri Motor Vehicle Comm'n.,
946 SW.2d 199, 202 (Mo.banc 1997)
Artman v. State Bd. of Registration for the Healing Arts,

918 SW.2d 247, 252 (Mo. banc 1996)
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IV. THE BOARD OF HEALING ARTS (*BOARD”) ERRED IN ITS ORDER
IMPOSING DISCIPLINE UPON DR. TENDAI'S MEDICAL LICENSE BECAUSE THE
ORDER WASMADE UPON UNLAWFUL PROCEDURE; WASUNAUTHORIZED BY LAW,;
WAS ARBITRARY, CAPRICIOUS AND UNREASONABLE; INVOLVED AN ABUSE OF
DISCRETION; AND, WAS UNSUPPORTED BY COMPETENT AND SUBSTANTIAL
EVIDENCE UPON THE WHOLE RECORD, IN THAT THE BOARD: (A) FAILED TO SET
FORTH IN ITSFINDINGS AND CONCLUS ONSANY BASSFOR ITSDISCIPLINARY
ORDER; (B) FAILED TO FOLLOW ITS ANNOUNCED PROCEDURE; (C) ORDERED
DISCIPLINE UPON DR. TENDAI’SLICENSE IN THE ABSENCE OF COMPETENT AND
SUBSTANTIAL SUPPORTING EVIDENCE; (D) ACTED UNLAWFULLY INCLOSNGITS
DISCIPLINARY DELIBERATIONS (E) FAILED TO ALLOW DR. TENDAI TO
DEMONSTRATE HISCOMPETENCY PURSUANT TO STATUTORY PROCEDURE; AND,
(F) FAILED TO OBSERVE STATUTORY PROCEDURAL REQUIREMENTS

Authorities Relied Ort

Boyd v. State Board of Registration for the Healing Arts,
916 SW.2d 311 (Mo.App.E.D. 1995)

Gard v. State Board of Registration for the Healing Arts,
747 SW.2d 726, 728 (Mo.App.W.D. 1988)

Heinen v. Police Personnel Bd. of Jefferson City,
976 SW.2d 534, 539 (Mo. App. W.D. 1998)

Mineweld, Inc., v. Board of Boiler and Pressure Vessel Rules,
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868 S\W.2d 232, 234 (Mo. App. W.D. 1994)



POINT |

THE ADMINISTRATIVE HEARING COMMISSION (“COMMISSION”) ERRED IN
ITSDECISION THAT DR. TENDAI’SMEDICAL LICENSE ISSUBJECT TO DISCIPLINE
FOR INCOMPETENCY, GROSSNEGLIGENCE, CONDUCT HARMFUL TO A PATIENT,
AND REPEATED NEGLIGENCE BECAUSE SECTION 334.100.2(5 RSMO. IS
UNCONSTITUTIONALLY VAGUE AND, ASAPPLIED BY THE COMMISSION, VIOLATES
DR. TENDAI'SRIGHTSTO PROCEDURAL DUE PROCESSIN THAT THESE TERMSARE
UNDEFINED OR INADEQUATELY DEFINED, ARE NOT TERMS OF GENERAL
KNOWLEDGE OR UNDERSTANDING, AND PROVIDED DR. TENDAI WITH NO
OBJECTIVE GUIDELINES OR STANDARDS FOR AVOIDING THE PROHIBITED
CONDUCT ASDETERMINED BY THE COMMISSION.

STANDARD OF REVIEW

Dr. Tenda gppeds from the decison of the Circuit Court of Cole County, which was issued
following judicd review procesdings pursuant to 8536.100, RSVio. This Court on gpped reviews the
underlying decisons of the adminidrative agendes, and not the deason of the Gircuit Court from which this
apped istaken. Wright v. Missouri Dept. of Social Services, 25 SW.3d 525, 527 (Mo. App.
W.D. 2000); Americare Systems, Inc. v. Missouri Dept. of Social Services, 808 SW.2d 417, 419
(Mo. App. W.D. 1991). For purposes of this gpped, the orders of the Commission and Board are
combined and tregted as one decison, and this Court may review ether the decision of the Commission
or the decison of the Board. See State Bd. of Registration for the Healing Artsv. Masters, 512

SWw.2d 150, 159 (Mo. App. 1974); see also 8621.145, RSMo.
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Pursuant to 8536.140, RSVio., this Court may determine whether the underlying agency dedisons
ae

1) invidlaion of condtitutiond provisons,

2) in excess of the Satutory authority or jurisdiction of the agendies,

3) unsupported by competent and substantid evidence upon the whole record,

4) unauthorized by law;

5) made upon unlawful procedure or without afair trid;

6) arbitrary, capricious, or unreasoneble:

7) an abuse of discretion.
See Section 536.140.2, RSMo.

In the goped presented, this Court reviews the adminidrative decison to determine “whether
competent and subgtantia evidence upon the whole record supports the decision, whether the decison is
abitrary, cgpridous, or unreesonable, and whether the commisson abusad itsdiscretion.”  See Psychare
Management, Inc. v. Dept. of Social Services, 980 SW.2d 311, 312 (Mo. banc 1998); see also
EBG Health Carelll, Inc. v. Missouri Health Facilities Review Committee, 12 SW.3d 354,
358 (Mo. App. W.D. 2000). Inreviewing an agency decigon, acourt must generdly defer to the agency’'s
findingsof fadt. See Sate exrel. Drury Displays, Inc. v. City of Olivette, 976 SW. 2d 634 & 635
(Mo. App. E.D. 1998). However, an adminidrative agency’ s decison based on itsinterpretation of law
isameater for the indegpendent judgment of areviewing court. Seger v. Downey, 969 SW.2d 298, 299
(Mo. App. ED. 1998). Quedtions of law determined by the Adminidraive Hearing Commisson are

subject to de novo review. Concord Pub. House, Inc. v. Director of Revenue, 916 SW. 2d 186,
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189 (Mo. banc 1996). Therefore, this Court may exerdse its independent judgment in reviewing the
Commisson'sdecisons on quesions of law. See Psychare Management, Inc., 980 SW.2d at 312.

Onreview of the agency’ sinterpretations of law, the reviewing court must exercise unrestricted,
independent judgment and correct eroneous legd interpretetions. Burlington Northern R.R. v.
Director of Revenue, 785 SW.2d 272, 273-74 (Mo. banc 1990). In addition, where the agency
determingtion under review does nat involve agency discretion, but only the agency’ s goplication of law to
the facts, this Court may weigh the evidence for itsdf and determine the facts accordingly. Drey v. State
Tax Comm'n., 323 SW.2d 719, 722 (Mo. 1959); see also State ex rel. Clatt v. Erickson, 859
SW.2d 239, 241 (Mo. App. E.D. 1993).

ARGUMENT

Section 334.100.2(5) | s Uncongtitutional In That It Violates Plaintiff’ sRight To

Procedural Due Process

The Commission determined that Dr. Tendai vidlated his professond standard of care, and acted
with gross negligence, repeated negligence, and incompetence, and that he engaged in conduct harmful to
apaient with regpect to Miss Grindle, in violation of §334.100.2(5), RSMo. Supp. 1992. L.F. 00149
52, 0104-55. Thet datute provides that discipline may lie agangt aMisouri physician for:

Any conduct or practicewhich isor might be harmful or dangerousto the

mental or physcal hedlth of a patient or the public; or incompetency, gross

negligence or repeated negligencein the performance of the functionsor duties of

any professon licensed or regulated by thischapter.

Section 334.100.2(5), RSMo. Supp. 1992 (emphasis added). The terms “incompetency,”  “gross
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negligence” and the phrase “conduct or practice which is or might be harmful. . .” are not defined within
this provison chepter 334.  Furthermore, even though the term “repested negligence’ is defined, its
Oefinition is 0 Vague asto render it meaningless: Despite thair lack of definition, the Board argued thet Dr.
Tendai’ s conduct violated these standards with respect to Miss Grindle in severd respects”  Fallowing
review of the evidence, the Commission pecificaly rgected the Board' s arguments thet the sandard of
care reguired Miss Grindle to be placed on bed rest, and that Dr. Tenda failed to properly explain his
diagnosisto her. L.F. 01050. However, the Commission did find thet Dr. Tendal “violated the sandard
of care after November 2, 1992, by failing to refer the patient to a perinatologist or by failing to conduct
tests and deliver the beby after its lungs reached maturity.”® L.F. 01050, Based upon this finding, the

Commission conduded that “Dr. Tenda’s omissonsin the treetment of [Miss Grindlg] condtitute agross

4 Soedificdly, the Board argued thet Dr. Tenda, in violation of the recognized gandard of
careand in violaion of §334.100.2(5), failed to: take an gppropriate course of action after he learned
of Miss Grindle s ITUGR condiition; place her on bed rest; properly monitor and observe her condiition;
odiver the baby as soon asthe fetd lungs reached maturity; refer her to aperinatologis for her high risk
pregnancy; explain hisdiagnodsto her; and, to test for acondition known as“CMV” fallowing her

diagnogswith chlamydia. L.F. 01049.

° November 2, 1992, isthe earliest dete which the Board' s expert witness, Dr.
Cameron, bdlieved that Dr. Tenda would have been warranted in taking further action in reponseto

Miss Grindle sIUGR condition. L.F. 01050.

48



devidtion from the sandard of care and demondrate a conscious indifference to a professond duty”, and
that therefore Dr. Tenda hed acted with “gross negligence’.  L.F. 01051. The Commission further
conduded thet Dr. Tenda’ s conduct, as found above, “ demondrated agenerd lack of adigpogtion to use
his professond ahility; thus, there is cause to discipline his license for incompetence’, and findly that his
conduct was “harmful to the hedth of a patient”, pursuant to 8334.100.2(5). Id.

A. 8334.100.2(5) is uncongtitutionally vague.

By establishing grounds for discipline of aphysidan’s professond license, 8334.100.2 seeksto
prohibit the conduct described in those grounds. Thisfollows from the premise that such a datute exigs
for the protection of the public, and is thus remedid rather than pend in nature. See Perez v. Bd. of
Registration for the Healing Arts, 803 SW.2d 160, 165 (Mo. App. W.D. 1991). Assuch, “itisa
basic principle of due process that an enactment is void for vagueness if its prohibitions are not dearly
defined.” Cocktail Fortunev. Sup’r. of Liquor Control, 994 SW.2d 955, 957 (Mo. banc 1999)
(atation omitted). The“void for vagueness’” doctrineis goplied to ensure thet laws give fair and adequate
notice of proscribed conduct, and to protect againgt arbitrary and discriminatory enforcement. Id. In
aoplying this doctrine, the test iswhether the language a issue conveysto aperson of ordinary intdligence
aauffidently definite warning as to the proscribed conduct when messured by common undersanding and
practices. 1d. Thedodrineisrooted in the Due Process dause of the Fourteenth Amendment. State ex
rel. Nixonv. Telco Directory Publishing, 863 SW.2d 596, 600 (Mo. banc 1993). Principles of
due process require that a Satute “gpesk with sufficient spedificity and provide sufficient dandards to

prevent arbitrary and discriminatory enforcement.” State v. Allen, 905 SW.2d 874, 877 (Mo. banc
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1995) diting Papachristou v. City of Jacksonville, 405 U.S. 156, 162 31 L.Ed. 110 (1972) °

InPerezv. Bd. of Registration for the Healing Arts, 803 SW.2d 160 (Mo.
App. W.D. 1991) (acaseinvolving achalenge to §334.100.2(10) on vagueness grounds), the
gopdlae court hed due process to require thet a Satute prohibiting certain activity to provide 1)
reasonable natice of the proscribed activity, and 2) guiddines so that the governmenta entity

respongble for enforaing the Satute may do S0 in anonarbitrary, nondiscriminetory fashion. See 803

Sw.2d at 165.
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Lacking legidative definition within subdivison (5) or dsewhere within subsection 2 of section
334.100, the prohibitory terms“ gross negligence,” “incompetency,” “any conduct or practice whichis
or might be harmful or dangerousto the mentd or physica hedth of apatient or the public,” and “repeated
negligence’ (which lacks an adeguate definition) fall to satify due process dandards for goedificity. A
Missouri physdan, of common and ordinary underganding, has no guiddines for detlermining whether his
conduct may be considered grosdy negligent or incompetent by the Board so asto conform his practice
to that dandard. In addition, given the rdative lack of judicid definition of these terms, a physidian has
nowhere to tum for guidance other than through adisciplinery procssding instituted by the Board.” These
arenot tarms of generd underganding within the medica profession, but rether are legidativey-empowered
disdplinary provisonswhich have been enacted without definition or standards by which aphysician may

undersand what conduct is prohibited. The phrase*any conduct or practice which isor might be harmful

! “Gross negligence’ has been hed to differ from ordinary negligencein kind. Duncan
v. Bd. for Architects, Professional Eng’rs. And Land Surveyors, 744 SW.2d 524 (Mo. App.
E.D. 1988). Grossnegligence, in aprofessond discipline context, implies *an act or course of conduct
which demondrates a consaous indifference to a professond duty”, thusinjecting aspedific mentd
dateinto theandyss. See 744 SW.2d & 533. Under the facts of a particular case, one court has
implicitly defined “incompetence’ as condtituting a“lack of digpodtion to use atherwise sufficent
present gbilities” See Forbesv. Missouri Real Estate Comm' n., 798 SW.2d 227, 230 (Mo.
App. W.D. 1990). There are goparently no reported opinions defining these terms in the context of

professond discipline under Chapter 334, RSMVIo.
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or dangerous to the mentd or physicd hedth of a patient” is S0 broad in scope as to be nearly dl-
encompassing, as nealy any practice a physidan might concaivably engagein could be harmful to apetient,
given the propar drcumdances Confounding any underdanding to be gleened from the term
“incompetency” as used in §334.100.2(5) is the fact that this term is dso used in §334.100.2(25)
(commonly known as the “impaired physcian” law) which establishes specific procedures to be used by
aphyddanin demonstrating hisor her competence. A more detailed discusson of thisincongstency,
and the condtitutiond difficultiesit creates, gopears beow.

Fndly, the vagueness of the term “repeated negligence’ is actudly compounded by the definition
provided within 8334.100.2(5). “Repested negligence,” for the purpases of subdivison (5), means.

“. . thefalure, on morethan one occasion, to usethat degree of kill and learning
ordinerily ussd under the same or Imilar drcumgtances by the member of the. . . licenssg's
professon;”

Section 334.100.2(5) (emphads added). Obvioudy, interpretation of this definition for “repested
negligence’ necessaxily hinges upon the meaning of theword “occagon” asused inthisgaute Aswill be
discussed more thoroughly under Paint [, infra, any pemissble goplication of Missouri law would
preclude “occason” beng interpreted in this context to indude a series of gopointments with a single
petient, but would rather require indegpendent negligent acts committed toward more then one petient. This
issue highlights better than any ather the vagueness of the term “repeated negligence’ and the attempted
definition focusing on the phrase “more then one occason,” because a physdan such as Dr. Tenda is
obvioudy unable to asoartain what conduct he mugt avaid to prevent him from becoming subject to
discipline for “repeated negligence” This aritical information cannat be ascartained from the terms
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provided in the statute as written.®

In the aosence of adequatdly defined standards for the gpplication of these terms, this Court must
find §334.100.2(5) to be void for vagueness and in violation of the rights of Missouri physdansto enjoy
procedurd and substantive due process prior to disaipline of ther licenses. See Cocktail Fortune, 994
SW.2d at 957.

B. Asapplied by the Adminigrative Hearing Commisson and the Board of Healing Arts,

8334.100.2(5) violates Plaintiff’ srights to procedural due process.

By gpplying the sandards for discipline provided in 8334.100.2(5) to find cause for discipline of

8 Theword “occagon” is generdly defined as “afavorabdle opportunity or drcumsance;
adate of affarsthat provides aground or reason; an occurrence or condition that brings something
about; atime a which something happens” See Webster's Collegiate Dictionary (10" Ed.
1999) a p. 803. Obvioudy, these definitions are of little hdp in darifying the meaning of “occasgon” in
this context and as used in §334.100.2(5), with regard to whether “repeated negligence’ may be found

based on a sries of gopointments concerning asngle petient.
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Dr. Tenda’s license, the Commission Decison, upon which is based the Disciplinary Order, deny Dr.
Tenda due process of law.

In determining the condlitutiondity of avague Saute, the gatutory language must be examined by
aoplyingitto thefectsa hand. Perez, 803 SW.2d a 165. In this case, there are two sharply differing
versons of the facts concerning Dr. Tenda’ sreferrd of Miss Grindleto aperinatdogis. The Commission
conduded thet Dr. Tenda did not refer Miss Grindle to aperinatologist because Dr. Tendal was concerned
thet the only perinatologist who would acoept aMedicad patient such as Miss Grindlewould ddiver the
beby beforeits lungs were suffidently mature to survive. L.F. 01039-40 (Finding 26). Dr. Tendal testified
that he was concerned about thet perinatologist, however, he indgted that he did refer Miss Grindleto a
perinatologist on numerous occasions’. When considering the condtitutiondlity of the vague satute facing
Dr. Tenda, the Court should consider bath of these factud scenarios.

Under thefirgt scenario, we musgt assume, arguendo, the accuracy of the Commission' sfinding thet
Dr. Tenda faled to refer Miss Grinde to aperinatologist due to the fact thet he wias concerned thet the only
avalable peainaologig who would acoept that patient would ddiver the baby before its lungs were
suffidently mature to survive. L.F. 01039-40. Under this scenario, Dr. Tenda would have had no way

of knowing thet his conduct would condtitute gross negligence, incompetence, conduct harmful to his petient

9 See pages 21-26 for adetalled discusson of Dr. Tendal’ stestimony concerning his

conversaions with Miss Grindle concarning a perinatologis.



or repested negligence, and would thus lead to discipline of hislicense. When a perinatology consult was
not an option, Dr. Tenda hed little choice but to continue to monitor the mother and baby with the
resources that he had and hope that the mother would begin labor. L.F. 00269, 00346. Dr. Tenda, like
mogt OB/GYNsin hisareg, did not perform amniocentess or conduct nontdressteding in hisoffice. L.F.
00261-262, 00345. Those procedures were performed by a perinatologigt in the hospitd. L.F. 00262.

Conseguently, assuming arguendo the accuracy of the Commisson's finding on the aosence of a
perinatology refarrd, then Dr. Tendal would have aosolutdy no ideathat his care of Miss Grindle would
conditute a deviaion from the andard of care, let done condtitute gross negligence, incompetence,
conduct harmful to his patient and repested negligence, which would leed to discipline of his license bassd
on the unavailability to him of an acogptable referrd dterndive

Under the second scenario, Dr. Tenda would have hed no way of knowing thet hisunsuccessful

attempts to refer Miss Grindle to a perinatologis would condtitute grass negligence, incompetence,
conduct harmful to his petient or repeated negligence, and would thus leed to discipline of hislicense. In
fact, thereis no testimony, expert or othewise, that would suggest thet Dr. Tenda’ s unsuccessful referrd
of Miss Grindle to a perinatologist would violate the Sandard of care and subject Dr. Tendal’ slicenseto

didpline

The subgantid and competent evidence in support of Dr. Tenda’s verson of events (i.e the
seoond scenanio) isdiscussed indetal in Point 1, subpart (E) (p.75-81). Inview of the substantid evidence
suggeding repeated atempts by Dr. Tenda to convince Miss Grindle that she needed to see a
perinatodlogig, it would srain credibility to suggest thet he would have any way of knowing thet his efforts
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in this regard, dedicated asthey were, could amount to gross negligence or incompetence as determined
by the Commisson'® The Commission condudes that “[blecause [Miss Grindle'§ fetus was not
gopropriately monitored, no one can determine when the baby could have been ddivered.” L.F. 01050.

However, this condusion ignores Dr. Tenda’ s condstent testimony thet his aitempts to refer the petient
for the necessary monitoring wereto no avall. Ultimately, depite this overwhdming evidence, Dr. Tenda
recaived discipline as areault of the Commission goplying its own sandards in determining what conduct

would rise to the levd of discipline dlowed under 8334.100.2(5), rather than an objective or legidaive

10 The Commission essartidly dismisses Dr. Tenda’ s tesimony on thisissuein afootnote
toitsFndingsand Conclusons. At page 7 of itsdedison (fn.4) (L.F. 01040), the Commisson
discusses Dr. Tendal’ s testimony regarding his use of “sticky notes’ to document subjective petient
obsavations of asengtive nature, and dismisses the authenticity of such notesrdaing to Miss Grindle,
finding Dr. Tenda’ s testimony on thisissue not to be credible. At leest implicitly, the Commisson rdies
on this determination in conduding that Dr. Tenda’ slicenseis subject to discipline pursuant to
§334.100.2(5), because were the Commisson to have found that Dr. Tenda could have discussd
IUGR and refearrd with Miss Grindle, without formdly noting those discussons (or Dr. Tendal’s
obsarvations concerning her uncooperdive atitude) in her patient chart, there would have been no basis
for discpline. This condusion represents an abuse of discretion, because Dr. Tendal could obvioudy
have had such discussons without noting them in the petient’ srecords. Further, Dr. Tenda’ s testimony
before the Board a its disciplinary hearing cagts additiona doubt on the Commisson'sfinding in this

regard. See rdated discussonin Points1 and IV, infra.
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definition giving dear guiddines for the proscribed conduct. There were no Board regulaionsin place, no
promulgated palicies, no announced standards and no “reasonable natice” of the fact that, in essence, a
patient’s refusd of gopropriate referrd ingructions could lead to license discipline. Nathing, in short,
aufficient to prevent the Commisson and the Board from acting in a non-arbitrary, non-discriminatory
faghion in enforcing the datute. See Perez, 803 SW.2d a 165. By theimpodtion of disciplinein this
manner, Dr. Tenda was aforded no reasonable opportunity to know what conduct was prohibited so thet
he could have acted accordingly in compliance with those dandards See State v. Helgoth, 691 SW.2d
281, 283 (Mo. banc 1985).

Regarding the Commisson’scondusion thet Dr. Tenda acted with repeated negligence in vidlation
of §334.100.2(5), Dr. Tendai argues in Point 11 thet there was no evidence of a gandard of care for
physdans acting under Dr. Tenda’ s drcumgtances i.e where the only perinatologist avallable for referrd
was bdieved by the attending OB/GY N to ddiver IUGR babiestoo ealy. Therefore, there was ovioudy
no evidence before the Commisson from which it could be determined that Dr. Tendai falled to use “that
degree of kill and learning ordinarily used under the same or Smilar drcumgtances’ by other OB/GY Ns

Lacking such evidence, the Commission could not lanvfully condude thet Dr. Tendai acted with “repested
negligence,” because to do so would require evidence to establish what other doctors would have done

under “the same or Simillar circumstances,” pursuant to the very language of §334.100.2(5).™

1 Theissue of the proper sandard of carein such circumstancesis dearly an issue upon
which expert tesimony would have been required. See Perez v. Missouri State Bd. of Reg. for

the Healing Arts, 803 SW.2d 160, 164 (Mo. App. W.D. 1991).
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For dl of these reasons Dr. Tenda was denied due process by recaiving discipline which was

premised upon §334.100.2(5) RSMo. The Commisson Decison should, therefore, be reversed.
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POINT 1l

THE ADMINISTRATIVE HEARING COMMISSION (“COMMISSION”) ERRED IN
ITS DECISON THAT DR. TENDAI'S LICENSE IS SUBJECT TO DISCIPLINE FOR
INCOMPETENCY, GROSSNEGLIGENCE, CONDUCT HARMFUL TO A PATIENT, AND
REPEATED NEGLIGENCE BECAUSE THOSE LEGAL CONCLUSONS ARE
UNAUTHORIZED BY LAW,; ARE ARBITRARY, CAPRICIOUS AND UNREASONABLE;
INVOLVE AN ABUSE OF DISCRETION; AND ARE UNSUPPORTED BY COMPETENT
AND SUBSTANTIAL EVIDENCE ON THE WHOLE RECORD: (A) IN THAT THE BOARD
FAILED TO CARRY ITS BURDEN OF ESTABLISHING A STANDARD OF CARE FOR
PHYSICIANS NOT HAVING AVAILABLE TO THEM A MEDICALLY APPROPRIATE
REFERRAL ALTERNATIVE; (B) INTHAT THE COMMISSION'SLEGAL CONCLUSION
THAT DR. TENDAI IS SUBJECT TO DISCIPLINE FOR NOT REFERRING MISS
GRINDLE TO A PERINATOLOGIST ISERRONEOUSIN LIGHT OF THE COMMISSION’'S
FINDING OF FACT THAT DR. TENDAI DID NOT REFER MISSGRINDLE TO THE ONLY
AVAILABLE PERINATOLOGIST WHO WOULD ACCEPT MEDICAID PATIENTSDUE TO
DR. TENDAI’SCONCERN THAT THE PERINATOLOGIST WOULD DELIVER THE BABY
BEFORE ITS LUNGS WERE SUFFICIENTLY MATURE TO SURVIVE; (C) IN THAT
REPEATED NEGLIGENCE CANNOT, UNDER MISSOURI LAW, RESULT FROM A
PHYSICIAN'S CONTINUOUS COURSE OF TREATMENT CONCERNING A SINGLE
PATIENT,; (D) IN THAT THE COMPLAINT BEFORE THE COMMISSION DID NOT

ALLEGE THAT DR. TENDAI'S CONDUCT CONCERNING ONLY MISS GRINDLE
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CONSTITUTED REPEATED NEGLIGENCE; AND, (E) IN THAT THE COMMISSION
FAILED TO CONSIDER EVIDENCE PROPERLY ADMITTED AND ERRONEOUSLY
CONCLUDED THAT DR. TENDAI DID NOT REFER MISS GRINDLE TO A
PERINATOLOGIST.

STANDARD OF REVIEW

Dr. Tenda hereby incorporates the Sandard of Review as set forth in Point 1.
ARGUMENT
(A) THE BOARD FAILED TO CARRY ITS BURDEN OF ESTABLISHING A
STANDARD OF CARE FOR PHYSICIANS NOT HAVING AVAILABLE TO
THEM A MEDICALLY APPROPRIATE REFERRAL ALTERNATIVE
The Commisson erroneoudy found thet Dr. Tendal did not refer Miss Grindle to a perinatologist
0 that her baby could have been gppropriately monitored?. Based upon thet finding, the Commission
rendered its flawed legd condusion that Dr. Tenda’ s conduct violated the Sandard of care and, therefore,
a0 violated Section 334.100.2(5), which dlows discipline againg aphysician for the following:
Any conduct or practicewhich isor might be harmful or danger ousto the mental

or physical health of a patient or the public; or incompetency, gross negligence or

12 Dr. Tendal’ s argument concerning this erroneous finding by the Commission is st forth

bdow in subpart (E) of this point.
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repeated negligencein the performance of the functionsor dutiesof any professon
licensed or regulated by this chapter.
Section 334.100.2(5), RSMo. Supp. 1992 (emphads added). More specificdly, the Commisson found
that Dr. Tendai’ s conduct condituted gross negligence, incompetency, repeated negligence and conduct

which was harmful to apatient. L.F. 01049-52, 01054-55. Underlying eech of these condusonsisthe

Commisson’swhally unsubstantiated bdief thet Dr. Tenda falled to use that degree of kill and learning

ordinaily used under the same or Smilar drcumdtances by other physdans L.F. 01050.

The Board of Heding Arts bears the burden of proving dl dements of itsdam againg Dr. Tenda,
induding the dandard of care. Harrington v. Smarr, 844 SW.2d 16, 19 (Mo.App.W.D. 1992);
Missouri Real Estate Comm'n v. Berger, 764 SW.2d 706, 711 (Mo.App.W.D. 1989). The
gandard of carein medicd disciplinary cases utilizes the common law definition of negligence such thet a
physidan vidlates the dandard of careif the phyddan falsto use that degree of kill and learning ordinerily
used under the same or Smilar drcumgtances by other phyddans Duncan v. Bd. for Architects,
Professional Eng'rs. and Land Surveyors, 744 SW.2d 524, 532 (Mo. App. E.D. 1988). Thekey
phrasein the gandard of careis” under thesameor amilar drcumsances” William Cameron, M.D.,
presented the Board' s testimony on the sandard of care. While Dr. Cameron's credibility is subject to
chdlenge, it isnat necessary to do so a this paint because Dr. Cameron’s opinions were ot based upon
the same or Smilar drcumgtances which the Commission found Dr. Tendal encountered.

The Commisson found that Dr. Tenda did not refer Miss Grindle to apearinaologist because Dr.

Tenda was concarned tha the only available perinatiologist would atempt to ddiver the baby beforeits

lungs were sUfficdently matureto survive. L.F. 01039. Dr. Cameron’ stestimony, given by deposition one
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year before the hearing, did not take into consderation this critically important fact. L.F. 00514. After
reviewing only a portion of the records concarning Miss Grindle (which exduded the only records which
reveded Dr. Tenda’ s perinaology referrds), Dr. Cameron opined that Dr. Tendai should have referred
Miss Grindleto aperinatdlogist. Dr. Cameron was not, however, advised that Dr. Tendal was concerned
thet the only available peinatologist would atempt to ddiver the baby before its lungs were aufficently
mature to survive. The Board offered no further evidence to etablish the sandard of care under these
arcumgtances. Conssquently, the Board offered no expert tesimony to carry its burden to establish the
sandard of carefor physidans under the same or Smilar circumstances which the Commisson found Dr.
Tenda confronted. Clearly, thisis an issue which would have required expert tetimony. See Perez v.
Bd. of Registration for the Healing Arts, 803 SW.2d 160, 165 (Mo. App. W.D. 1991).

What was the dandard of care for a physdan who bdieved that a perinatology consult was
required, but hed no perinetologigt available with whom he hed confidence’? The Board didn't present any
evidence on this subject because the Board bdieved, but falled to prove, that Dr. Tenda Smply didn't care
about Miss Grindleand wanted to let her baby die. Dr. Tenda did not presant any evidence on thissubject
because Dr. Tenda maintained, and continues to maintan, thet he did refer Miss Grindle to a painaologis,
even though hewas concerned that the perinatalogist might ddliver the baby beforeitslungswere sUffidently
mature to survive. The Commisson completdy ignored the absence of any expert evidence required to
edablish the ariticd andard of care which underliesits entire decison. Inesmuch asthe Board bearsthe
burden of proving eech dement of its cass, itsfailure to present expert tesimony, or any testimony, onthe
gandard of carein this case resultsin the Board' sfalure to carry its burden of proof. Consequently, the

Commisson’s condusonsthat Dr. Tenda’ s conduct violated the sandard of care and that Dr. Tenda’s
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licenseis subject to discipline are erroneous. The Commission Decison should, therefore, be reversed.

(B) THE COMMISSION'S LEGAL CONCLUSION THAT DR. TENDAI IS
SUBJECT TO DISCIPLINE FOR NOT REFERRING MISSGRINDLE TO A
PERINATOLOGIST ISERRONEOUSIN LIGHT OF THE COMMISSION’'S
FINDING OF FACT THAT DR. TENDAI DID NOT REFER MISSGRINDLE
TO THE ONLY AVAILABLE PERINATOLOGIST WHO WOULD ACCEPT
MEDICAID PATIENTS DUE TO DR. TENDAI’'S CONCERN THAT THE
PERINATOLOGIST WOULD DELIVER THE BABY BEFORE ITS LUNGS
WERE SUFFICIENTLY MATURE TO SURVIVE

A. Thedecison that Dr. Tendai acted incompetently, with or oss negligence, with conduct

har mful to a patient and with repeated negligence is unsuppor ted by competent and substantial

evidence upon the wholerecord.

1. “Incompetently”

As previoudy discussad, Chapter 334, RSMIo. contains no definition of “incompetently” as that
term is used in §8334.100.2(5). Being aremedid datute, this Court must accord the words used in this
dautethar plain, ordinary and usud meanings Bhuket v. Sate Bd. of Registration for the Healing
Arts, 787 SW.2d 882, 885 (Mo. App. W.D. 1990). “Incompetency”, as defined by the Commission,
is“agenard lack of presant dbility or lack of adigpostion to use apresant ability to perform agiven duty.”

L.F. 01047. Webster’ s defines“incompetent” to mean “lacking the qudities nesded for effective action;
not legdly qudified; inedequate or unsuiteble for a particular purpose” Webster’ s New Collegiate
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Dictionary (1« Ed. 1975).

Under either the Commisson’s or the dictionary definition, the evidence before the Commisson
waswhally insuffident to support its condusion thet Dr. Tendal acted incompetently with respect to Miss
Grinde As previoudy noted, the Commisson found that Dr. Tenda did not refer Miss Grindle to a
perinatologist because Dr. Tendal was concarned thet the only available perinatologist would attempt to
adiver the baby beforeitslungs were sufficiently matureto survive. L.F. 01039-40. Even if wewereto
assumethat this conduct violated the sandard of care (which we do not) such a violation would
only congtitute negligence, not incompetency.

If Dr. Tenda did not refer Miss Grindle to a perinatologist due to his concern for the baby’ swel-
being, then that conduct would nat satisfy the Commission’ s definition of “agenerd lack of presant aility
or lack of adigoogtion to useapresant ability to perform agiven duty.” Furthermore, thet conduct would
not stify Webster’ s definition, because thet conduct would not demongrate thet Dr. Tendal was“lacking
the qudlities needed for effective action; not legdly qudified; inedeguate or unsuitable for a paticular
purpose” Therewas no evidence that Dr. Tendal lacked the ability or digposition to perform his duties

The Commisson found thet Dr. Tendai did not refer Miss Grindle out of his concarn aoout the sefety of
the practices of the only avalable perinatologist. L.F. 01039-40. Concern for your patient does not
evidence incompetency.

The Commisson’'s decison thet Dr. Tenda acted incompetently in violation of §334.100.2(5),
RSMo., being a decison basad on the Commisson's interpretation of thet law, is a mater for the
independent judgment of this Court in paforming itsreview. Seger v. Downey, 969 SW.2d 298, 299

(Mo. App. ED. 1998). In view of the overwheming evidence described above, the Commisson's
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concluson that Dr. Tenda’s conduct was incompetent amounts to an abuse of discretion. The
Commission’'s Findings and Condusions contain no explandion of why the lack of arefard dueto the
physidan’s concern over the absence of asdfe referrd would condtitute incompetency. This Court isdearly
entitled to determine whether the Commission could have reasonably reeched its condusion upon
condderaion of dl the evidence before it, and its decison may bereversad if this Court determinesthat the
decigon isagang the ovawhdming weght of theevidence. Barnes Hosp. v. Missouri Comm’ n. on
Human Rights, 661 SW.2d 534 (Mo. banc 1983). The Commisson’'s condusion thet Dr.
Tenda acted incompetently is @) an abuse of discretion; b) arbitrary, capricious, and unressonable; and ©)
unsupported by competent and substantiad evidence upon the whole record, and therefore must be reversed
by thisCourt. See Psychare Management, Inc. v. Dept. of Social Services, 980 SW.2d 311, 312

(Mo. banc 1998).
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2. “Gross negligence”

In an adminidrative case conddering professond discipling, gross negligence means “an act or
course of conduct which demondrates a constious indifference to aprofessond duty.” Duncan v. Bd.
for Architects, Professional Eng’rs. and Land Surveyors, 744 SW.2d 524, 533 (Mo. App. E.D.
1983). For the same ressons thet the evidence is insufficient to support acondusion that Dr. Tendal acted
incompetently, there dearly is not subgtantid and competent evidence to support a condusion that Dr.
Tenda acted with * consdiousiindifference’ to Miss Grindl€ s condiition. Again, the evidence (as destribed
in subpart (E) of this point) isoverwhelmingly againg such acondusion.

The Commisson pedificaly found that Dr. Tendai did not refer Miss Grindle to the perinatologist
because Dr. Tenda was concarned thet the perinatologist would atternpt to ddliver the baby too soon. L.F.
01039-40. How can thet finding leed oneto bdieve thet Dr. Tendal acted with consdous disegard for his
petient or with intent to harm his patient?

The Commisson’'s conduson otherwise, a necessty dement of which is that Dr. Tenda
intended ham to befdl Miss Grindle, is @ an ause of discretion; b) abitrary, cgoricous, and
unressonable; and ¢) unsupported by competent and subgtantia evidence upon the whole record, and
therefore must be reversed by this Court. See Psychare Management, Inc.

3. “Any conduct which isor might be harmiful or dangerousto. . .a paient”

Section 334.100.2(5) dso provides abadsfor discipline if a physidan engagesin “any conduct
which isor might be harmful or dangerousto the mentd or physcd hedth of apetient or the public” The

Commission further conduded thet Dr. Tenda’ s conduct toward Miss Grindle was harmful to the hedth
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of apatient," in violation of thisprovision. L.F. 290, 294. Miss Grindl€' s baby died because the beby's
cord was wrgpped around its neck and strangled the baby. L.F. 00272,

Upon congderaion, this Court mugt reverse this condusion for afundamenta reason: any harm
which befdl Miss Grindle or her baby resuited directly fromthe nuchd cord, not from any act or omisson
by Dr. Tenda. The overwhedming weight of the evidence again bears this out, and thus the Commisson’'s

conclugon otherwise must be reversed for dl the reasons st forth above.

(C©) REPEATED NEGLIGENCE CANNOT, UNDER MISSOURI LAW, RESULT
FROM A PHYSCIAN'S CONTINUOUS COURSE OF TREATMENT
CONCERNING A SNGLE PATIENT

The Commisson further found cause to discipline Dr. Tendal’ s license based upon hisengaging in

“repeated negligence” with repect to Miss Grindle. L.F. 01054-55. Asexpressad by the Commisson:

“Wefind repested negligencein Tenda’ s trestment of [Miss Grindlg). This patient hed

vigts with Tenda on November 9, November 16, and November 23, 1992, after her

13 The Commission does nat specify whether “apdient” refersto Miss Grindle or her
dillborn baby. Presumably, this reference could gpply to ether without dtering the Commisson's

condusion.
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November 2, 1992 ultrasound showed IUGR, and her fundus showed no growth on

November 2, 9, and 16, and minima growth on November 23, yet Tenda did not refer

her to a perinatologist or conduct testing and ddliver the baby. Therefore, we find cause

for discipline under section 334.100.2(5) for repeated negligence”

L.F. 01085. The Commisson, therefare, condudesthat repeated negligence may be found by virtue of acts
taken or not taken over a sries of gppointments with the same patient.  Although the meaning of
“repeated negligence’ in this context has gpparently not been subjected to definition by gopdlate review
inaMissouri court, the Commisson's gpplication of the term defiesthe provison' s sef-contained definition
and andogous prindples found in Missouri common law.  As dso noted by the Commission,
§334.100.2(5) defines “repeated negligence” as.
thefalure, on more than one occasion, to use that degree of ill and learning
ordinarily ussd under the same or Smilar drcumgtances by amember of the gpplicant’' sor
licenseg' s professon
(Empheds added). Other dates in goplying smilar language, have condluded that in order to find
professond discipline warranted for repeated negligence, there must be separate acts of negligence taken
agand different patientsor dients.

In an attorney disapline metter, the court in In re Purvis, 781 P.2d 850 (Or. 1989), found
disciplineto lie againg an atorney for “repeated negligence’ basad upon complaints received by severd
of Purvis former dients, suggesting that the separate complaints were necessary for this finding. 1d.
Likewise, the Supreme Court of Alaska has held thet three counts of negligent conduct brought againgt a
physdan, each involving a different patient, can be taken together to stidfy the “repested negligent
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conduct” standard for discipline as st forth by Alaska satute; implidit in this halding is thet the negligent
conduct reflected in each individud count would not, done, suffice in meeting the “repested negligent
conduct” dandard. See Halter v. Medical Board, 1999 WL 10000931 (Alaska1999). Findly, in
Jean-Baptiste v. Sobol, 200 A.D.2d 823, 619 N.Y.S. 2d 355 (N.Y. App. Div. 1994), the revocation
of aphysdan’slicense was uphed based upon charges thet the doctor hed engaged in * negligence on more
than one occason in regard to histrestment of six petients.” See 209 A.D.2d a 824 (emphedis added).

Clearly, other dates have taken the position that “repeated negligence’, in professond disaiplinary
meatters, reguires acts of negligence in the trestment of more than one patient, and not Smply serid acts
during the same course of trestment for asingle petient. Further support for this condusion comes by virtue

of Misouri time limitations law, in the form of the “ continuous treatment doctring’.

The continuous trestment doctrine, as a component of Missouri common law, wasfirg expressed
inthe cazeof Thatcher v. De Tar, 173 SW.2d 760 (Mo. 1943) (“ Thatcher ) and has been followed
in many subssouent opinions ™ Summarized, Thatcher and its progeny hald that the statute of limitations
goplicableto amedicd mapradtice action™ does not commencerumning until treatment of the patient

has terminated, where the treetment is of such a neture as to charge the physician with a duty of

14 See generally casescited a Mo. Digest, Limitation of Actions 855(6).

1 Section 516.105, RSMo. provides that such actions shall be brought “within two years
from the date of occurrence of the act of neglect complained of”, with certain exceptions for minorsand

for particular acts of neglect.
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continuing care and trestment essatid to recovery. See 173 SW.2d a 762-63. The continuing neture
of such treatment has the effect of talling the Statute of limitations until the physician-patient relaionship

ceasss. Seee.g. Weissv. Rojanasathit, 975 SW.2d 113 (Mo. banc 1998). The premise underlying
these holdings is that the entire course of trestment is deemed for limitations purposesto be one “act” of
negligence, complete when the course of trestment condudes Thelogicd gpplication of this doctrine by
legdl andlogy to the present caseisinescapable. Dr. Tenda’ s trestment of Miss Grindle was dearly of a
continuing nature, and was essentia to her and her baby’s“recovery” *°. Thus, by andagy to the well-

recognized continuous trestment doctring, Dr. Tendal’ s entire course of treetment for Miss Grindle was
legdly but one “act” for purposes of negligence andyds  Thus the Commisson's condusion thet
“repested negligence’ may lie in the continuing course of trestment for a Snge petient is contrary to

Missouri law and mugt therefore be reversed. See Seger v. Downey, supra.

(D) THE COMPLAINT BEFORE THE COMMISSON DID NOT ALLEGE THAT
DR. TENDAI'S CONDUCT CONCERNING ONLY MISS GRINDLE
CONSTITUTED REPEATED NEGLIGENCE

The Commission found causeto discipline Dr. Tendal’ slicense based upon “ repested negligence’

in histrestment of Ms. Grindle, pursuant to 8334.100.2(5). Explaining this condusion, the Commission

16 Prenaa care would appear the very essence of “continuing” trestment, and is
necessary for the hedlth and wdfare of both mother and baby prior to, during, and &fter birth of the

child.
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Sated:
Wefind repeated negligencein Tendai’ streatment of [Ms Grindlg]. This
patient had vistswith Tendai on November 9, November 16, and November 23,
1992, after her November 2, 1992 ultrasound showed IUGR, and her fundus
showed no growth on November 2, 9, and 16, and minimal growth on November 23,
yet Tendai did not refer her to a perinatologist or conduct testing and ddliver the
baby. Therefore, we find cause for discipline under section 334.100.2(5) for
repeated negligence.
L.F. 01055. In addition to incorrectly gpplying the term “repeated negligence’ in amanner inconsstent
with andlogous Missouri common law and interpretations from the courts of other dates (see subpart C
of thispaint), the Commisson’s condusion must dso be reversad for the fundamenta reason thet the Board
never pleaded that repeated negligence be premised on Dr. Tenda’ s conduct toward only Miss Grindle.
Asmore fully described in the Siatement of Facts', the Board' s First Amended Complaint against
Dr. Tendai contained three counts. L.F. 00013, As described by the Commisson, Count | concerned
Miss Grindle, Count 11 concerned Ms. Wehmeyer; and, Count 111 assarted “that the various omissons

asserted in Counts | and |1 condtituted repeated negligence” L.F. 01048. Conssquently, the Board did

not plead that Dr. Tenda’ s conduct concarning Miss Grindle condiituted repeated neglicence. Rather, the

Board pleaded, in asgparate Count 111, that Dr. Tenda’ s conduct concarning Miss Grindle and his conduct

concerning Ms. Wehmeyer condtituted repeated negligence. The Commission again acknowledged thet

o See page 16 of this Brief.
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repeated negligence was only sought in Countt 111, in itsfootnote 6 a page 18 of its Decison. L.F. 01051
The Board offered no evidence thet Dr. Tenda’ s conduct concarning Miss Grindle condlituted multiple acts
of negligence. Furthermore, the Board did not even suggest in any of its pleadings, Proposad Findings of
Fact and Condusonsof Law, or briefsfiled before the Commisson thet Dr. Tenda’ s conduct concerning
only Miss Grindle congtituted repeated negligence. Thus, Dr. Tenda had no opportunity, or reason, to
defend againg the Commisson’s condusion that his conduct regarding only Miss Grinde condtituted
“repested negligence”

Clearly, the Board only intended, and only pleaded for, a finding of cause for discipline for
“repeated negligence’ if it were found thet Dr. Tendal acted neglligently toward both petients mentioned
in Counts| and I1. By the pleadings themsdves, it would have been necessary to find combined cause for
discipline based on his conduct toward both patients prior to conduding that he acted with repested
negligence. By conduding otherwise, the Commission has granted rdief nat requested by the pleadings,
and has accordingly excesded its authority and abused itsdiscretion. Ballew v. Ainsworth, 670 SW.94,
103 (Mo.App.E.D. 1984) Duncan v. Bd. for Architects, Professional Eng'rs. and Land
Surveyors, 744 SW.2d 524, 538-39 (Mo. App. E.D. 1988). This concluson musgt, therefore, be

reversed.

(E) THE COMMISSION FAILED TO CONSIDER EVIDENCE PROPERLY
ADMITTED AND ERRONEOUSLY CONCLUDED THAT DR. TENDAI DID
NOT REFER MISSGRINDLE TO A PERINATOLOGIST

The lynchpin of the Commisson's condusion on this paint isits finding thet Dr. Tendal failed to
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refer this patient to a perinatologigt after becoming aware that the patient’ sfetus was experiencing IUGR,
or by faling to conduct tests himsdlf and ddliver the baby after its lungs reeched meturity. L.F. 01050. In
order to reech this condusion, however, the Commission gpparently disregards the subgtantiad evidence
whichreveds @) that Dr. Tenda was aware of possble lUGR as early as October 16, 1992; b) that during
his appointment with the patient on October 16, 1992, Dr. Tendai first discussed possble IUGR with the
patient, dong with the posshility that a peinaology consult would be required; ¢) that during his
gppointment with the patient on November 2, 1992, Dr. Tendai discussed findings with the patient which
increasad his concern that IUGR was present, and told the patient thet she would need to consult with a
perinatologist in order thet spedific additiondl testing and monitoring could be done, and thet he (Dr. Tendal)
was nat equipped to perform these servicesin his office and that the services would need to be provided
by aperinatdlogist; and d) thet a each gppointment during which the need for these additiond sarvicesand
referrd was discussed, and during the course of histregtment generdly, the patient grew ever more resgant
to these steps and ultimatdly refused to follow Dr. Tenda’ sadvice.

The evidenceis overwhdming thet Dr. Tenda attempted, on severd different occasions, to refer
Miss Grindle to a perinatologist for further monitoring of what was his growing bdief thet the fetus weas
suffering from IUGR. In fact, Dr. Tenda tedified that during his gopointment with her on October 16,
1992, the date on which hefirgt believed that IUGR had developed, he discussed with Miss Grindle the
likelihood that she would need to be referred to a perinatologist for consultation regarding thet condition,
and discussad with her the neture and dangers of IUGR. L.F. 00249-251. However, Miss Grindle reected
with fear to the news of IUGR and ressted Dr. Tenda’ s uggested refarrd to aperinatologid. L.F. 00251

Dr. Tenda further testified about the petient’s “pattern” of rductance to pay atention when he was
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discussing with her the IUGR condition in later gppointments. L.F. 00253, Histestimony further reveds
thet Miss Grind e became generdly uncooperative as the course of trestment continued and after [JUGR was
becoming alikdy diagnoss. L.F. 00235-236; 00253. During the gppointment of November 2, 1992,
further examinaion srengthened Dr. Tenda’ s bdlief that IUGR wias present, and he then definitively told
Miss Grindle thet a perinatology consultation would be necessary, dong with apossble amniocentesis L.F.
00255. Hisindructions were met with “denid” by MissGrindle. Id. Ultimately, Dr. Tenda’ stetimony
as shown above makes dear that he atempted repeatedly to refer Miss Grindle for a perinatology
conaultation, but thet his attempts failed due to the patient’sressance. L.F. 00261. Despite this, Dr.
Tenda was sucoessul in oataining the patient’ s agreament to an ultrasound examingtion. 1d. The need for
other tests necessitated by the gpparent IUGR, induding amniocentesis and “non-gtress’ tedting, were
discussad with Miss Grindle, and Dr. Tendal mede dear that he did not have the fadllitiesto parform these
tests himsdf, that she must see aperinatologist for these procedures. L.F. 00261-263.

This pattern continued through the gppointment on November 9, 1992, during which Dr. Tendai
warned the patient thet feta deeth could occur as aresult of her IUGR condition, were thet condition not
properly monitored through an amniocentesis performed by a peinaiologid, and that non-dresstesting was
by thistime “two to three times more important” then it would have been afew wesks ealier, when hefirg
recommended it; Dr. Tendal informed the patient thet the fetdl Stuation wasnow “dicy.” L.F. 00265-266.

These entreaties by Dr. Tendal were met, as usud, with the patient’ srefusd to comply, even though Dr.
Tenda dearly exerted congderable effort to change her mind. L.F. 00266-267.
On November 16 and 23, 1992, Dr. Tenda conducted hisfind office gopointments with Miss

Grinde. On both of these days, Dr. Tenda repeated his earlier ingruction that the patient needed the
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monitoring thet a perinatologist could provide, based on the fact thet the petient’ s fetus hed grown only an
inggnificant amount between gppointments. L.F. 00267-270. These efforts were agan met with the
paient' srefusds. Id. Thiswas despite the fact that Dr. Tenda even gopedied to the patient to consder
the wdlfare of her baby. L.F. 00270. Thereafter, on November 29, 1992, Miss Grindl€ s baby was
dillborn & Cox Hospitd, after reporting to hospitd Saff thet she hed fdt no fetd movement for the previous
twenty-four hours. L.F. 00270-271. Miss Grindledid not cal Dr. Tenda’ s office to report this absence
of fetd movement, despite thet Dr. Tendal hed provided her with spedific indructionsto cdl him if she ever
fdt the baby quit moving for morethan acouple of hours L.F. 00271. At each gppointment from October
16 through November 23, 1992, Dr. Tendal recorded fetd heart tones, indicating a vidble fetus. L.F.
00272. Dr. Tenda bdievestha Miss Grind e s baby could have been saved hed she fallowed his repested
advice, and he denies deviating from the Sandard of care. 1d.

The Commisson’s decison thet Dr. Tendal acted incompetently, with gross negligence, or ina
manner hamful to a paient, in violaion of §334.100.2(5), RSMo., being a decison basad on the
Commisson' sinterpretation of thet law, isameéter for the independent judgment of this Court in perfarming
its review. Seger v. Downey, 969 SW.2d 298, 299 (Mo. App. E.D. 1998). In view of the
overwhdming evidence described above, the Commisson’s condusion that Dr. Tenda’s conduct was
incompetent, grosdy negligent, or harmful to a paient, anounts to an ause of disretion. The
Commission’'s Findings and Condusions contain no explanation of whether, or upon wha bess, the
tesimony of Dr. Tendal on these ariticd issueswas found nat to be aredible. Although witness crediibility
determinations resde with the Commisson, this Court is dearly entitled to determine whether the

Commission could have reasonably reeched its condusion upon condderaion of dl the evidence before
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it, and its decison may be reversed if this Court determines that the decison is againg the overwheming
weght of the evidence. Barnes Hosp. v. Missouri Comm’ n. on Human Rights, 661 SW.2d 534
(Mo. banc 1983).  Findly, the testimony of the Board's own expert, Dr. Cameron, fals to refute the
credible testimony of Dr. Tendd, i.e tha this baby could have survived had Miss Grindle followed Dr.
Tenda’sindructions. Indeed, Dr. Cameron’s tesimony thet further action (edvanced fetd testing by a
peinatologis) should have been taken beginning on November 2, 1992, isexactly in accord with whet Dr .
Tendai was attempting to do. Thereisno evidencein thiscase, nor daresay any other, suggesting thet
physdan discipline should lie againg one who has repegtedly and consdentioudy tried, abeit
unsuccesstully, to direct his or her patient to follow a medicaly necessary course of action. In fact, the
Board' s own employed physician tetified that Dr. Tendal was not negligent.

Dr. James S. Johnson, a Board Certified OB/GY N, was hired by the Board in 1990 to serve on
itsmedicd gaff. L.F. 00907, 931-933. Hisdutiesinduded the review and evauation of complaints againgt
physcans. L.F. 00909-911, 921-922. As part of his duties for the Board, Dr. Johnson reviewed the
medica recordsin this case and interviewed Dr. Tendai. L.F. 00911-00916, 921, 935-936. Pior to his
interview of Dr. Tendal, Dr. Johnson rendered a Medicd Staff Opinion, in July of 1993, when he Sated
the fallowing after reviewing only the medicd records

“This patient suffered fetd desth in utero. There were severd conditions induding

intrauterine growth retardetion, a two vessd umbilica cord and an increased titre of

cytomegdovirus virus. None of these would cause fetd deeth in utero.  The pathology

reports atight nuchd cord asthe probable cause of degth. There isno negligence on

the part of the doctor in the care of this patient.”
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L.F. 00918 and 934.

Some time after Mr. Hutchings meetings with Dr. Tenda and after Dr. Johnson's July 1993
MEDICAL STAFFOPINION, the Board' s medicd gaff, induding Dr. Johnson, interviewed Dr. Tendai
a the Board' s officesin Jefferson City. Dr. Tendal brought his entire file, induding the sticky notes with
him. During Dr. Tenda’s medicd gaf interview, he told the Board about his use of dicky notes and
offered to send the Board information concerning his use of those notes. L.F. 00333-334, 00350-353.

Dr. Tenda sgned an afidavit explaining his use of the notes and forwarded same to the Board. L.F.
00352, 00900. The Board received Dr. Tenda’ sletter on October 14, 1993. L.F. 00900. Following
the medicd &t interview, Dr. Johnson prepared a detaled memorandum of theinterview and offered the
fallowing opinion: “Dr. Tenda made an atempt to have [Miss Grindlg] follow her care with weekly and
biweekly vidts, but she refused and she d0 refused arefard to a perinaologist as requested.” L.F.
00935-937.

In summary, the Board's medicd g&ff, led by Dr. James Johnson, a Board certified OB/GYN,
who reviewed the medica records on two separate occasons and interviewed Dr. Tendal, conduded that:
Miss Grindle refused Dr. Tenda’ s referrd to a perinatologist; and, Dr. Tendal was not negligent. L.F.
00934-937. The Commission ignored this testimony without comment 2.

The Commission' sfalureto condder thisevidenceis @) an douse of discretion; and, b) arbitrary,

18 The Commission may not ignore or arbitrarily disregard evidence without explanation.
Mineweld, Inc. v. Board of Boiler and Pressure Vessel Rules, 868 SW.2d 232, 234 (Mo.

App. W.D. 1994).
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cgoricious, and unressonable and therefore mugt be reversed by this Court.  See Psychare

Management, Inc. v. Dept. of Social Services, 980 SW.2d 311, 312 (Mo. banc 1998).
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POINT |11

THE BOARD OF HEALING ARTS (“BOARD”) ERRED IN ITS DECISON TO
IMPOSE DISCIPLINE UPON DR. TENDAI'S MEDICAL LICENSE BECAUSE SUCH
ORDER VIOLATESDR. TENDAI'SRIGHTSTO EQUAL PROTECTION AND BECAUSE
SECTIONS 334.100.2(5) AND 334.100.2(25) ARE UNCONSTITUTIONAL UNDER THE
EQUAL PROTECTION CLAUSE, IN THAT THE BOARD’'S DISCIPLINE WAS NOT
RATIONALLY RELATED TO ITSOBJECTIVE OF PROTECTING THE PUBLIC, IN THAT
DR. TENDAI RECEIVED DISCIPLINE FAR MORE SEVERE THAN OTHER PHYS CIANS
ENGAGING IN SMILAR OR MORE SERIOUS CONDUCT, AND IN THAT SECTIONS
334.100.2(5) AND 334.100.2(25) CREATE DIFFERING CLASS FICATION OF PHYS CIANS
USPECTED OF INCOMPETENCE AND ESTABLISH DIFFERENT PROCEDURAL
RIGHTSBASED ON THISCLASS FICATION.

STANDARD OF REVIEW

Dr. Tenda hereby incorporates the Sandard of Review as set forth in Point 1.
ARGUMENT

A. TheBoard' sDisciplinary Order Violates Dr. Tendai’s Equal Protection Rights Section

334.100 RSMo., and the Board' s gpplication of this Satute inimpasing discipline upon Dr. Tenda, violate
Dr. Tenda’s equa protection rights guarantesd by the Fourteenth Amendment to the United States

Conditution.
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Even where afundamentd right is not a issue, or where aperson is not amember of a“ sugpect”
dassfication, a person who istreated differently from others under the law is entitled to judiad sorutiny of
thet law to determine whether the treatment isrationdly rlated to alegitimate governmentd interest. See
Adams Ford Belton, Inc. v. Missouri Motor Vehicle Comnt n., 946 SW.2d 199, 202 (Mo.banc
1997) (internd dtations omitted); see also Artman v. State Bd. of Registration for the Healing
Arts, 918 SW.2d 247, 252 (Mo. banc 1996); citing Gregory v. Ashcroft, 501 U.S, 452, 470-71, 111
S.Ct. 2395, 2406, 115 L.Ed.2d 410 (1991).

Professond licenaing laws, such as those found in Chepter 334, are remedid in nature, and are
enacted for thewdfare of the public. See Bhuket v. State Bd. of Registration for the Healing Arts,
supra. Here it canot be disputed thet the generd god of protecting the public from incompetent
physcians (as embodied in §334.100) is a “legitimate governmentd interest” for purposes of equd
protection andysis, which has been legidaivdy granted to the Board by enectment of Chapter 334, RSMo.

However, §8334.100 violaes equd protection principlesin two respects

Hrst, as gpplied to Dr. Tendd, the discipline uitimetely ordered by the Board pursuant to §334.100
bearsno “rationd rdationship’ to the Board' sinterest in protecting the public. Thisis becausethe Board
hed no evidence before it upon which to bdieve thet Dr. Tendal poased any threet to the public. The only
evidence as to Dr. Tenda’s ability to safdy and competently continue his practice was thet which he
presented, which evidence establishes that Dr. Tendal is an asset to the medica community and thet he
enjoys an excdlent reputation among his colleagues and within his community generdly. In ather words
the Board had no basis to condude that the public wdfare wasiin jeopardy, and thus hed no governmentd

interest to “protect” viathe sugpenson and redtriction of Dr. Tenda’slicense. Coupled with thisis the fact
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that the Board made no effort to distinguish the facts of Dr. Tenda’ s case from those of the many other
disdplinary casssit hed previoudy handled, in which other physicians had recaived no discipline or only
minimal disdpline for milar conduct reeching Smilar resuits

Dr. Tenda presented extendve evidence to the Board reveding some eghty (80) previous
disciplinary decisonstaken by the Board againg ather physidans, many of which were rendered under facts
dmiler to this case, in which the Board dected to impose only minor disciplineor nodisaplineat dl. L.F.
01182-01187; 01244-01935. More spedificadly, the evidence showed thet the Board hed previoudy only
reprimanded physcians whose patients hed died due to the physidans omissons, induding & leest two
previous reprimands to physcians whose conduct hed led to gillborn bebies. Id.; L.F. 01185.

For example, the Board issued a reprimand to Dr. Jeffrey Svetnam on October 15, 1995, when
his care was found to be bd ow the acoeptable medicd Sandards by adminigtering excessive doses of drugs
that depressed the patient’ s respiration, causing cardiac arrest and the petient’ sdeath. L.F. 01470-01479.

Additiondly, the Board reprimanded Dr. John Denton after it found that he failed to obtain assstance
through aariticd period of management of a patient which contributed to fetd demise during ddivery. L.F.
01578-01583. Smilarly, the Board reprimanded Dr. Gary Dausmann on May 28, 1997, when it
concluded that his treetment of a pregnant patient was be ow the acogptable medicd gandards, resullting
in adillborn birth only one day after the doctor had examined the patient. L.F. 01599-01609. The Board
dsoissued apublic reprimand to Andres Apastol on March 8, 1999, basad upon hisfallure to sahilize and
treat a patient until surgery could be performed, resuiting in the degth of thet patient. L.F. 01770-01776.

Findly, the Board reprimanded Dr. Jesse Cooperider, on July 19, 1999, where the doctor faled to

conduct an gppropriate screening examination. L.F. 01831-01838. That petient dso died. Id.
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The only evidence before the Board rdating to Dr. Tendal’ s professond and persond reputation
was that which Dr. Tendai himsdlf presented. Notebly, Dr. Tendai demondrated, among other things, thet
he enjoyed a reputation in the community generdly and among his professiond pears, as being atruthful,
trusworthy and caring person, and a skilled, competent and dedicated physcian and surgeon; and, thet he
carefully and conscientioudy atended to the care and trestment of his patients. See Affidavits of Drs
Domann, L.F. 01193-01195; Egbert, L.F. 01196-01197; Haverson, L.F. 01198-01199; and, Haen, L.F.
01200-01201; see al so Affidavit of Joe Huntsmen, L.F. 01202-01204. This evidence further reveded
thet Dr. Tenda was strongly respected by hispears. 1d. Dr. Haen, in fact, had sdected Dr. Tenda to be
the gynecologid for Dr. Haen'swife. L.F. 01200-01201.

According to the evidence before the Board, Dr. Tendai enjoyed a strong reputation and hed not
been the subject of any patient complaints snce histrestment of Miss Grindlein 1992 and Ms Wehmeyer
in 1992 and 1993. 1d. There was atotd absence of contradictory evidence suggesting thet the public
interest would in any way be jegpardized by hisremaining in prectice

By having his license sugpended and severdy redricted in scope, Dr. Tendal was dearly trested
differently from other physdans engaging in conduct smilar to thet dleged in this case. As such, the
Board's disciplinary action bears no rationd rdationship to any interest it gpparently beieved it had to
protect the public from Dr. Tenda to any greater degree than other amilarly Stuated physdans, and thus
the Board' s decison must be reversed on egud protection grounds.

B. Section 334.100.2(5) and (25) Are Uncongtitutional Under the Equal Protection Clause

Secondly, subdivisons (5) and (25) of §334.100.2 are themsdves condtitutiondly infirm under
equa protection andyss These provisons each concern the Board' s authority with regard to physcians
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found or believed to be “incompetent”. However, these provisdons cregte two different dassfications of
physidans suspected of incompetence in their conduct. Section 334.100.2(5) authorizes Board discipline
for those physdans found culpable of spedific medica misconduct in an action before the Adminigrative
Hearing Commission, while 8334.100.2(25) cregtes a specific set of procedures to be undertaken by the
Board in casss where aphyddian is sugpected of “generd medicd incompetency”. See Artman, 918
Sw.2d a 250. For determination of the latter inquiry, the Board is authorized to conduct a“probable
caus?’ heging initidly, aswe| as asubseguent hearing to determine whether the license should be revoked
following afull Board investigetion. 918 SW.2d a 250-51. Further, the Board has enacted regulations
implementing these procedures, as more fully discussed dsawhere herein. Taken together, the procedures
dlowed by §334.100.2(25) and regulations thereunder dlow a physcian suspected of generd medicd
incompetence to prove, by successully completing certain additiond examination requirements, thet heis
medicaly competent to remainin practice However, this procedure is denied to those physidans such as

Dr. Tenda, who are charged with incompetence based upon spedific medicd conduct. Such differentiation

among these separate dasses of physdansdearly violates equd protection Sandards because the distinct
procedures dlowed to physidansfdling under 8334.100.2(25) bears no raiond rdaionshipto the date's
interest in protecting its atizens from incompetent physdans To hold athewise would reguire acondusion
that physcians who have engaged in spedific indances of medica conduct are somehow more (or less)
likely to be adanger to the public than those who are “generdly” incompetent. Such acondusion defies
logic, and lacks any factud besis - the Board's interest in protecting the public from “incompetent”

physdans is exactly the same, regardiess of whether the sugpected incompetence is limited to specific
ingances or of amore generd nature. Thereis thus no judtification for providing different procedures for
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disciplinary action rdaing to these two dasses of phyddans, and subdivisons (5) and (25) cannot be reed
in any manner S0 asto recondlethisequa protection infirmity. See Artman, 918 SW.2d a 251. Asa
result, these provisons are faddly uncongtitutiond. They are dso uncondtitutiond as goplied by the

Commisson and the Board of Hedling Arts.



POINT IV

THE BOARD OF HEALING ARTS(“BOARD”) ERRED IN ITSORDER IMPOSNG
DISCIPLINE UPON DR. TENDAI’'S MEDICAL LICENSE BECAUSE THE ORDER WAS
MADE UPON UNLAWFUL PROCEDURE; WAS UNAUTHORIZED BY LAW; WAS
ARBITRARY, CAPRICIOUS AND UNREASONABLE; INVOLVED AN ABUSE OF
DISCRETION; AND, WAS UNSUPPORTED BY COMPETENT AND SUBSTANTIAL
EVIDENCE UPON THE WHOLE RECORD, IN THAT THE BOARD: (A) FAILED TO SET
FORTH IN ITSFINDINGS AND CONCLUS ONSANY BASSFOR ITSDISCIPLINARY
ORDER; (B) FAILED TO FOLLOW ITS ANNOUNCED PROCEDURE; (C) ORDERED
DISCIPLINE UPON DR. TENDAI’SLICENSE IN THE ABSENCE OF COMPETENT AND
SUBSTANTIAL SUPPORTING EVIDENCE; (D) ACTED UNLAWFULLY INCLOSNGITS
DISCIPLINARY DELIBERATIONS (E) FAILED TO ALLOW DR. TENDAI TO
DEMONSTRATE HISCOMPETENCY PURSUANT TO STATUTORY PROCEDURE; AND,
(F) FAILED TO OBSERVE STATUTORY PROCEDURAL REQUIREMENTS

STANDARD OF REVIEW

Dr. Tenda hereby incorporates the Sandard of Review as set forth in Point 1.
ARGUMENT

A. The Board's Findings of Fact and Conclusons of L aw are legally insufficient and

provide no bassfor the discipline imposed.

The document issued by the Board on May 15, 2000, which purports to impose discipline upon
Dr. Tenda’ slicense, does not comply with Missouri law establishing the reguirements for agency dedisons
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L.F. 01935, see Appendix 2.

It is axiomdtic that “to presant a subject for gopdlate review, the written decison of the
adminigrative agency must show how the controlling issues have been decided.” Heinen v. Police
Personnel Bd. of Jefferson City, 976 SW.2d 534, 539 (Mo. App. W.D. 1998). Adminidrative
agency findingsin acontested case mugt condlitute afactud resolution of the matters being contested before
the agency; they mugt advise the parties and dircuit court of the factud beasi's upon which the agency reeched
its conduson and order; they mugt provide abassfor the drcuit court to parform its function in reviewing
the agency’ s decision, and show how contralling issues have been decided; and, asummary of testimony,
adaemeant of the agency’ sultimete condusions, or amere chronalogy of eventsisinauffident to acoomplish
these purposes. Weber v. Fireman’ s Retirement System, 899 SW.2d 948, 950 (Mo. App. E.D.
1995). Anagency’sfindings must be auffidently spedfic to engble areviewing court to do o intdligently
and to determineif the facts provide a reasonable basis for the decision without an independent search of
the record by the court; areviewing court is not permitted to presume that the agency found the factsin

accordance with the result reeched. Heinen, 976 SW.2d at 539-540.

The Board's atempted “Findings of Fact, Condusions of Law and Order”, (the “Disciplinary
Orde” heredfter) quite Imply fail to accomplish these purposes Frdt, dthough cgptioned as such, the
Disciplinary Order contains no delinested “findings of fact”, but merdy redites only a brief procedurd
history of the procesdings entitled “ Statement of the Case’. L.F. 01935-39. In its“ Statement of the
Casg’, which was the introductory portion of the Board's order, the Board found that @) the AHC hed

issued its Findings of Fact and Condusions of Law conduding thet Dr. Tenda’s license was subject to
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discipling, and thet the AHC order was incorporated within the Board' s order; b) the Board hed recaived
the AHC's record of proceedings, ©) the Board had properly served Dr. Tenda with natice of its
disciplinary hearing; d) the Board hdd a hearing for the purpose of determining gppropriate disciplinary
action againg Dr. Tenda, & which the parties were represented by counsd; €) each Board member
cartified that he/she had read the AHC order, and that each Board member hed attended the disciplinary
hearing and participated in the Board's “ddiberations, vote and order”; and f) Dr. Tendai is currently
licensed by the Board. L.F. 01935-36. The Board' s“Condusionsof Law” weresmply thet &) the Board
hesjurisdiction over the disaiplinery procesding, and b) Dr. Tenda’slicenseis subject to disciplinary action
by the Board. L.F. 01936-37. Nather the Statement of the Casg’ nor “Conclusons of Law” contain
a reference to spedific evidence or facts on which the Board rdied in determining the nature of Dr.
Tenda’sdiscipline. The " satement” section is merdly abrief procedurd chronology of the case prior to
the Board' sdisciplinary hearing. L.F. 01935-36. Regardless of these omissons, the Board ordered thet
Dr. Tenda’ s license be publidly reprimanded, and thet his license be sugpended for aperiod of sixty (60)
daysfrom the order’ s effective date of May 15, 2000. L.F. 01937. Dr. Tenda was a0 redtricted from
ever agan practicing obgtetrics or obgtetrica procedures in the state of Missouri, and was required to
attend amedica documentation course. L.F. 01937-38. The Board's order aso provided for additiona
disdiplinein the event of future violaionsby Dr. Tenda. 1d.

Cleay, the opportunity for meeningful and intdligent review isdenied to Dr. Tendd, and this Court,
by the scant nature of the Board' s Disciplinary Order. The Disciplinary Order provides no bessfor the
ultimate condusion reeched by the Board, thet being Dr. Tenda’s discipline. It israther only a“mere

chronology of events’ with astatement of the Board' s ultimete condusion, which isinauffident under the
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aorementioned gandards. See Weber v. Fireman’s Retirement System, supra. The Order does
not show how the contralling issue (i.e, disdipline) was decided, and is nat uffidently spedfic to dlow this
Court to determineif thereis areasonable bagsin fact for the disciplinary decison reeched. To do so, this
Court would be required to resort to areview of the evidence which might support the Board' s decision,
whichisaf course prohibited. Conlon Group, Inc. v. City of S. Louis 944 SW. 2d 954 (Mo. App.
W.D. 1997). Accordingly, this Court must reverse and remand the Board's Disciplinary Order for
additiond findings of fact and condusions of law conggtent with this Court’ s decison herain.

B. The Board failed to follow its announced procedure of reading portions of the trial

record identified by Plaintiff.

As previoudy detaled in Dr. Tenda’s Statement of Facts, the President of the Board told Dir.
Tenda’s counsd and the Board's counsd that he and the other members of the Board would reed any
portions of the transcript from the Commission which were cited to the Board by counsd. L..F. 01129.

Dr. Tenda’ s counsd requested the Board to reed Dr. Tenda’ s tesimony; the testimony of Dr. Tenda’s
expert, Dr. Griffin; and, the cross-examination of MissGrindle. Dr. Tenda’s counsd d<o requested the
members of the Board to review its previous decisonsin some eghty (80) caseswhich Dr. Tenda offered
into evidence. L.f. 01152, 01178, 01188. In these cases, the Board offered minimd, if any, discipline
againg physicians wherein cause for discipline had been determined. L.F. 01181-87; HA. Exs 1-B
through 1-jj; L.F. 01244-01934. Thefact thet the Board conducted dl of its ddliberations on the ssme day
as the public hearing, L.F. 01976, together with the sheer volume of the evidence which Dr. Tenda’s
counsd requested the members of the Board to review (more than 800 pages), srongly suggests thet the

members of the Board did not review thet evidence. The absence of any record of the ddiberations to
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confirm their review of this evidence, aswel asthe aasence of any mention of the evidenceinthe Board's
decison, leedsto the condusion thet the members of the Board ignored that evidence, evenif they reviewed
same  Thefalure of the Board to follow its announced procedure denied Dr. Tendal the right to afarr
hearing in vidation of Section 536.140.2(5). In the event thet the Board considered the evidence, it ignored
same. The Board may not ignore or arbitrarily disregard undisputed evidence without explanation.
Mineweld, Inc., v. Board of Boiler and Pressure Vessel Rules, 868 SW.2d 232, 234 (Mo. App.
W.D. 1994). The Distiplinary Order should, therefore, be reversed.

C. Thediscipline imposed by the Board is unsupported by competent and substantial

evidence upon the wholerecord, and congitutes an abuse of discretion by the Board.

The purpose of Section 334.100, RSMo. (authorizing disaipline of licensed physidans) isto protect
the public, and thus this gatuteis not pend in neture. Younge v. State Bd. of Registration for the
Healing Arts 451 SW.2d 346, 349 (Mo. 1969) cert. denied 90 SCt. 910. In Bhuket v. Sate Bd.
of Registration for the Healing Arts, 787 SW.2d 882, 885 (Mo. App. W.D. 1990), the Court of
Appeds explaned asfdlows

“ Satutes authorizing the Missouri Siate Board of Regidration for the Hedling Arts

to regulate and discipline physdans are remedid dautes enacted in the interest of the

public hedth and welfare and must be congtrued with aview to suppresson of wrongs and

mischiefs undertaken to be remedied.”

Id. Inreaching its decison concerning the discipline of Dr. Tenda’ s license, the Board was thus required
to be guided by these principles of congruction. However, in gpplying a*“public protection” anadydsto
the Board' s Disciplinary Order, it is gpparent under the drcumstances of thiscase thet the Board was not
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moativated primerily by public protection, but rather by a desire to punish Dr. Tenda for his conduct ina
caseinvolving tragic (if not discplinable) facts.

During the disciplinary hearing, the Board' s counsd (gpparently ignoring the sandards described
above) urged the Board thet “this case desarves some discipline intheform of punishment.” L.F. 01177
(emphedsadded). Thiswas based on his own assessment thet Dr. Tenda Smply stood by, saying nothing
and taking no action, while Miss Grindl€ s baby headed toward its demise as aresult of IUGR. L.F.
01174-76. However, Board counsd’ s condudion, like that of the Commisson, aosolutely depends on two
propogtions one, thet Dr. Tendal contrived the “gticky notes’ regarding Miss Grindl€ s uncooperative
demeanor with him'™®, and two, thet under any dircumstances, Dr. Tendai could not possibly have discussed
IUGR and specidty refard with Miss Grindle Smply because evidence of these discussions does not
aopear inthe petient’ srecords. Dr. Tendal, however, presented evidence to the Board which refutes these
propositions and which further reveds his good cheracter as aphysidian, yet the Board goparently followed
the peth of punishment, rather then public protection, and assessad sgnificant discipline againg Dr. Tenda's
license

Dr. Tenda tedtified thet in his practice career soanning over thirty years, he had been the subject
of four mdpractice payments on his behdf, two of which arase from his trestment of the patientsinvolved
in the Adminigrative Hearing Commission case undalying thisreview prooeeding. L.F. 01156-57. Hehes
been the subject of o other disaiplinary or md practice actions Snce histrestment of Miss Grindein 1992,

L.F. 01157. Dr. Tenda continuesto acogpt Medicad petientsin his practice, whom he testified receive

19 See fn. 10, supra.
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the sameleve of care and trestment thet his other patientsrecaive. L.F. 01156. While not attempting to
rditigate issuestried before the Commission, Dr. Tendal explained thet heis mativeted by ethicd concans
to write subjective information about patient demeanor and conduct on “sicky notes’, rather than in the
patients actud chart, 0 that this kind of information will not be “where everybody can seit” L.F.
01156; 01168-70. Dr. Tenda continuesto follow this approach, in theinterest of protecting the patient’s
physdan-paient privilege L.F. 01158. Hebdieves“firmly” in protecting thisprivilege 1d. Despitethis,
the Board has chosen to overlook Dr. Tendal’ s testimony, in essence finding no judification for his desire
to protect his patients confidentidity in this manner.

Dr. Tenda dso presented the Board with evidence of his excdlent professond sanding, in the
form of fivetesimonid afidavits, four of which werefrom professond colleegues L.F. 01160-62. Findly,
Dr. Tenda presanted extengive evidence to the Board reveding numerous previous disciplinary decisons,
meany of which rendered under facts Smilar to this case, in which the Board dected to impase only minor
disciplineor nodisciplinea dl. L.F. 01182-01187. This evidence done revedsthe arhitrariness of the
Board' sdiscipline againg Dr. Tenda. In particular, evidence was presented showing that the Board hed
previoudy only reprimeanded physidans whose patients hed died due to the physicians omissions, induding
a leadt two previous reprimeands to physdans whose conduct hed led to dillborn bebies. 1d.; L.F. 01185.
Agan, the Board mede no effart in its Disaplinery Order to explain why the drcumdances of Dr. Tenda’s
cae judified the impogtion of asxty-day suspenson, coupled with a public reprimand and an order theat
he be barred from ever again practicing obgtetrics. L.F. 01937-38. Paticularly in view of the Board's
falure to explain any of its reasoning, there can be no condusion but that the discipline impasad upon Dr.

Tenda was an arhitrary, cgpricious and unreasonable decison by the Board, which was reached dueto
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the Board' sdesreto “punish” Dr. Tenda. Assuch, the Board' sdecison cannot gand. See Americare

Systems, Inc. v. Missouri Dept. of Soc. Services, 808 SW.2d 417, 419 (Mo. App. W.D. 1991).

The unreasonableness of the Board's Disciplinary Order is further reveded by the fact thet the
Board' s counsd did not produce, and there was not before the Board, one shred of evidence suggesting
that the public needs “protecting” from Dr. Tenda’s continued practice. Quite obvioudy, were such
evidence to exig, the Board would have been presented with the evidence and condgdered it dosdy. To
the contrary, the only evidence before the Board rdating to Dr. Tenda’s professond and persond
reputation was thet which Dr. Tendal himsdlf presented. Notably, Dr. Tenda demondtrated, among other
things, that he enjoys areputation in the community generaly and among his professond pears asbeing
atruthful, trusworthy and caring person, and a skilled, competent and dedicated physcian and surgeon;
and, that he carefully and conscientioudy attends to the care and trestment of his petients. See Affidavits
of Drs. Domann, L.F. 01193-95; Egbert, L.F. 01196-97; Haverson, L.F. 01198-99; and, Haen, L.F.
01200-1201; see al so Affidavit of Joe Huntsman; L.F. 01202-04. Thisevidence further revedsthet Dr.
Tendai is grongly respected by hispears. 1d. Dr. Haen, in fact, has sdlected Dr. Tenda to be hisown
wife'sgynecologid. L.F. 01200-1201.

In view of the overwhdming evidence of Dr. Tenda’ s strong reputetion, coupled with hislack of
any paient complaints snce histrestment of Miss Grindle and the totdl lack of any contradictory evidence
suggesting thet the pubdlic interest would in any way be jeopardized by hisremaining in practice, the Board
dearly abusad its discretion in decting to impose the chosen discipline upon Dr. Tenda. The Board's
dedson fliesin the face of the overwhdming evidence of record, in addition to the long line of previous
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amilar casesin which physdanswere dlowed to remainin practice. Findly, the Board s discipling, dong
with its necessary implication thet Dr. Tendal’ s continued practice Somehow poses potentid harm to the
public, is soundly refuted by the fact that the Board previoudy mede an initid offer to sattleits disciplinary
complaint for areprimand of Dr. Tenda’slicense. L.F. 73. The Board abvioudy could not have bdieved
when it made this offer that Dr. Tenda was unfit to continue practicing, or it would have offered only
disciplinary terms that would have put him out of practice, which areprimand does not accomplish.

Dr. Tendai isnot thefirgt phiysidian who justifisbly sought rdief from the heavy-hended discipline
of the Board of Heding Arts. In 1982, the Board of Hedling Arts revoked the license of Zane Gard, D.O,,
after the Commission conduded thet Dr. Gard hed been convicted of acrime connected with the practice
of his profession and that hislicense to practice medicne in Cdiforniahed beenrevoked. Gard v. State
Board of Registration for the Healing Arts, 747 SW.2d 726, 728 (Mo.App. W.D. 1988). Dr.
Gard contended that the Board' s decision was unsupported by competent and subgtantia evidence upon
the whole record, was arbitrary, cgpricious, or unreasonable, and involved an abuse of discretion. The
Court of Apped’s reversed the Board' s revocation of Dr. Gard's license and remanded the case to the
Board for impogition of terms of probation as may be deemed gppropricte. Gard, a 730. Theran, the
court sated the fallowing concerning the abuse of discretion daim:

“An abuse of discretion may be found in ether case by adverting to the subgtantid

evidence adduced before the AHC, and of course, any additiond evidence given before

the Board when it is called upon to exercise adiscretion under 8621.110.”
Gard, 747 SW.2d & 729. Applying that sandard, the gppdlate court observed that the record was

replete with evidence of Dr. Gard' s rehabilitation, which was undisputed, and, “under the particular facts
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here” concluded that the Board had abused its discretion. 1d.

The Eagtern Didrrict of the Court of Appedlstook this reesoning one sep further in Boyd v. State
Board of Registration for the Healing Arts, 916 SW.2d 311 (Mo.App. E.D. 1995). Therein, the
court reversed the decison of the Board of Hedling Arts to suspend Dr. Boyd's license for practicing
without alicense, for goproximatdy two (2) months before she recaived her Missouri license: Although the
Commisson found cause for the Board to discipline Dr. Boyd's license, the court conduded, after
conddering the drcumgtances of the case, that the 9ix (6) month sugpension of Dr. Boyd slicense was nat
justified and was not supported by substantia and competent evidence. See 916 SW.2d a 317. In
ariving a this condusion, the court reviewed the tesimony of four (4) character witnesses offered by Dr.
Boyd. Thereefter, the court reversed the Board' s decison to suspend Dr. Boyd' s license and remanded
the case to the Board to impose probetion. See 916 SW.2d at 318.

Dr. Tendd, like Dr. Boyd and Dr. Gard, offered extensve evidence of his good cheracter and
dganding in the community. As noted above, severd physdans from the Soringfidd area wrote
recommendations in support of Dr. Tenda. Of particular intered, is an Affidavit written by Dr. Darrdl
Domann, aformer member of the Missouri State Board of Regidration for the Hedling Arts

In addition, Dr. Tenda offered evidence of eighty (80) cases demondrating exactly what type of
discipline the Board has rendered under Smilar cases The Board, without explanation, ignored dl of this
evidence and dected to punish Dr. Tenda by sugpending hislicense and permanently prohibiting him from
practicing obgtetrics. The Board's decison was dearly not supported by competent and subgtantid
evidence and was an abuse of discretion. This court should, therefore, asin Gard and Boyd, reversethe

impogtion of the Board' s sugpengon of Dr. Tendal’ s license and the restriction which prohibits Dr. Tendal
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from practicing obgtetrics.

D. The Board acted unlawfully in dogngitsdisciplinary ddiberationsfor discusson of

“public busness’, in violation of Chapter 610, RSMo.

The Board's disciplinary hearing was conducted on April 28, 2000. L.F. 01122-92. Upon
condlusion of the hearing and after bath parties hed presented evidence, the Board' s President stated thet
the Board would issue its order “whenit’s [Sc] completed its ddiberations and a.copy of the order will be
mailed to the doctor and his attorney.” L.F. 01190. The Board refused a request by Dr. Tenda thet
disciplinery deliberations be opened to dlow he and his counsd to atend and paticipate in the
Odiberations L.F. 01190-91. The Board then adjourned formd procesdings without having reeched its
discplinary determingtion. |d. Dr. Tenda’ s dterndive request, thet the Board postponeits ddliberations
until the resolution of pending gppdlate casesinvalving the propriety of dosed Board ddiberations wasdso
denied. 1d. The Board's ultimate “Findings of Fact, Condusions of Law and Order” (issued May 15,
2000; L.F. 01935-39) was a product of the Board's dosed deliberations following condluson of the
hearing, and was reached with no further attendance or participation by Dr. Tenda or hislegd counsd.

Dr. Tendai is asking this Court to review the legdity of the Board' s action in goplying provisons
of Chapter 610, RSMo. (ak/a the “ Sunshine Law”) to dose its disciplinary deliberations regarding his
licensa Assuch, this Court may exerdseitsindgpendent judgment in reviewing the Board' sinterpretation
and gpplication of the Sunshine Law in this casa See Doe Run Resource Co. v. Director of
Revenue, 982 SW.2d 269 (Mo. banc 1998).

“Chapter 610 embodies Missouri’s commitment to open government and is to be congtrued

liberdly in favor of open government.” North Kansas City Hosp. Bd. Of Trustees v. . Luke's
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Northland Hospital, 984 SW.2d 113, 119 (Mo. App. W.D. 1998). The purpose of the Sunshine Lawv
is*“to open offidd conduct to the scrutiny of the dectorate” North Kansas City a 122, aiting Hyde
v. City of Columbia, 637 SW.2d 251, 262 (Mo. App. W.D. 1982). Whilethere are cartain exceptions
contained within Chapter 610 dlowing “public governmentd bodies’ to dose their meetings and other
adtivities to the public, these exoeptions are to be rictly construed so asto promote the public palicy thet
mestings, records, votes, actions, and deliberations of public governmental bodies be open to the public?°

Section 610.011.1, RSMo.; North Kansas City Hospital, 984 SW. 2d at 119.

20 Unquestionably, the Board is a*“ public governmenta body” to which the provisions of
the Sunshine Law gpply. Section 610.010(4) RSMo. definesthisterm as“any legidative,
adminigrative governmenta entity crested by the condlitution or Satutes of thisdate, ***”, to

spedificaly indude “[a]ny. . .board. . .which is supported in whole or in part from gate funds”
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Chapter 610 defines“public medting” as " any mesting of a public governmentd body subject to
sections 610.010 to 610.030 a which any public busness is discussed, decided, or public policy
formulated, whether corpored or by means of communication equipment. . .”. See 8610.010(5), RSMo.
Section 610.010(3) defines“public busness’ as*dl materswhich rdaein any way to the parformance
of the public governmentd body’s functions or the conduct of its business” Pursuant to §334.100,
RSMo., and in light of Chapter 334 itsdlf being aremedid act enacted for the welfare of the public®* this
Court is compelled to condude that the Board's mesting to conduct Dr. Tenda’ s disciplinary hearing,
during which it recaived evidence, ddiberated, and voted concarning the discipline to be imposed upon Dr.
Tenda’ s license, was amesting a which “public busness’ was conducted.
Pursuant to 610.022, RSMo., “an afirmative public vote of the mgority of aquorum of apublic
governmentd body” mugt be taken prior to the governmentd body dosing amesting or vote to the pubdlic.
Further, the agency mugt sate publidy, and record in its minutes, “the spedific reason for dosing thet
mesting or vote by reference to apedific section of [Chepter 610]. . .". Section 610.022(1), RSMo. See
also Spradlin v. City of Fulton, 982 SW.2d 255 (Mo. banc 1998). Findly, 8610.022(2) requires
thet an agency proposing to conduct adaosad medting or vote “shdl give natice of the time, date and place

of such dasad mesting or vate and the reason for halding it by reference to the specific exception alowed

2 See Bhuket v. State Bd. of Registration for the Healing Arts, 787 SW.2d

882, 885 (Mo. App. W.D. 1990).
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[under Chapter 610.021 RSMo]. . .

The Board faled to follow the requirements of Chepter 610 regarding its dosed ddiberationsto
discuss Dr. Tenda’ sdiscipline. Asshown above, this decison was dearly amatter of “public busness’,
yet the Board did not: 8) provide or attempt to provide the notice required by 8610.022, RSVio.; b) take
a vote of a mgority of its quorum to dose its meeting for disciplinary ddiberations, as required by
8610.022; or ¢) date publidy or in itsminutes its reason, with reference to a specific Satutory provison,
for dodng its ddiberations to the public, as do required by 8610.022. The spedific request by counsd
for Dr. Tenda that the ddiberations be conducted in an open meeting was flaly denied by the Board's
Presdent. L.F. 01190-91.

Findly, the Board, dthough passibly acting in a “ques-judidd cagpadty” when conducting the
disciplinary hearing and ddiberations concarning Dr. Tenda, is not tantamount to a court; therefore, its
Odiberations are subject to the open meding requirements of the Sunshine Law. Remington v. City of
Boonville, 701 SW.2d 804, 805 (Mo. App. W.D. 1985). The Board may thus not avail itsdf of
exceptions within the Sunshine Law gpplicableto cartain judicd activities 701 SW.2d at 807.

Section 610.027, RSMlo. grants this Court the ability to invaidate actions taken by the Board
which are in vidaion of the Sunshine Law, if “the public interest in enforcement of the palicy [of the
Sunshine Law] outweighs the public intere in sudtaining the vdidity of the action taken in the dosad
mesting. . .”. Section 610.027.4, RSMo. The drcumdtances of this case weigh heavily in favor of
upholding the palicy behind the Sunghine Law, and halding the Board accountable for its vidlations of thet
law. Thiscondudon isamply supported by the evidence upon the whole record, which revedsthat Dr.
Tenda isan exemplary physdan and dtizen with along record of service to the petients and fadilitieshe
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hes served, and whose absence from the Missouri hedth care community would certainly do more vidlence
to the public interest than his continued presenceiin that community.”? Thereis, in fact, no public interest
advanced by reault of the discipline ordered by the Board, and aSgnificant public interest in enforocement
of the Sunshine Law to require the Board' s future compliance in smilar matters. For these reasons (and
others herein) the Board' s “FHindings of Fact, Condusions of Law and Order” mugt be invaideted by this
Court, pursuant to Missouri law and public policy.

The Board further denied Dr. Tendal theright to afair trid by exduding Dr. Tendal and his attorney

from the ddiberations, while dlowing unnecessary employess of the Board to remain in the hearing.

2 See additiond discussion under part C of thisPoint V.
2 In addition to violating provisions of Chapter 610, RSMo., the Board' sfailure to

presarve arecord of its dosed ddiberaionsisin violaion of Section 536.070(4), which requires thet
“Ielach agency shdll cause dl proceedings in hearings before it to be sitably recorded and preserved.”
See Application of 354 Skinker Corp., 622 SW.2d 724 (Mo. App. E.D. 1981). The Board

cregted no record of its cosed ddliberations concerning Dr. Tenda’slicense. L.F. 01976.
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Furthermore, such action constitutes a waiver by the Board of itsright, if any, to conduct
a closed hearing.

As previoudy discussd, the Board excluded Dr. Tenda and his atorney from the ddiberations,
but alowed deven (11) to fourteen (14) persons, other then members of the Board to atend those
ddiberations L.F. 01975. Allowing those personsto attend the ddliberationsis inconastent with adossd
medting and denied Dr. Tenda aright to afar hearing. Furthermore, dlowing persons ather then members
of the Board to participete in the dosad ddliberations condtitutes awaiver by the Board of itsright, if any,
to dose those ddiberations. Dr. Tenda should not have been exduded from these ddliberations

E. §334.100.2 establishesa procedurefor determining physician competency.

Section 334.100.2 contains two sgparate provisons under which a physician may be found
incompetent. Section 334.100.2(5), (under which the Commisson found Dr. Tenda'’ s license subject to
discipling) provides that a complaint may be brought againgt a physdan for “incompetency”. Section
334.100.2(25) dates that a complaint may be brought againg a physidian based upon “medicd or
odteopathic incompetency.”  As with subdivison (5), there is no definition of incompetency within
subdivison (25) nor anywhere dse in Chapter 334.  Section 334.100(25)(a) dates the dautory
qudification for proof of competency asfallows

“. . [ijn enforcing this subdivison the board shall, after a hearing by the board,

upon afinding of probeble cause, reguire aphysdan to submit to aresxamingion for the

purpose of establishing hisor her competency to practice as a physician or

surgeon or with agpedidty conducted in accordance with rules adopted for this purpose

by the board. . .”.
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(Emphasis added). Section 334.100.2(25)(d) further sates asfollows
“. . [a phyddan whose right to practice has been affected under this subdivison
shdl, a regular intervas, be aforded the opportunity to demondrate thet the physidan can
resume the competent practice as a physcian or surgeon with reasonable skill and sefety
to patients”
The Board has dso promulgated itsrule 4 CSR 150-2.150, which providesin rdevant part:
“The board may require each gpplicant seeking to restore to good sanding a
license. . .issued under Chapter 334, RSMo., which has been revoked, suspended or
inective for any reason for more then two years to present with hisher goplication evidence
to establish the fallowing: [Jaisfactorily completing twenty-five (25) hours of continuing
medica education for each year during which the license was revoked, sugpended or
inactive and [guccessfully passing, during the revoked, sugpended or inective period. . .the
Ameican Speddty Board' s catifying examingion in the physdan’ sfidd of specidization,
Component 2 of the Federation Licenang Examination (FLEX) before January 1, 1994,
Sep 3 of the United States Medicd Licenang Examinaion (USMLE) or the Federation
of State Medicd Board's Specid Purpose Examination (SPEX).”
Thisrule provides the sole methodology to prove competence and restore a sugpended or revoked license
Therefore, a physcian who has passed a gpedidty board examination, or one of the other examinaions
referenced intherule, is deemed competent under 8334.100(25)(a) and 4 CSR 150-2.150. Becausethere
areno definitions of “incompetence” within either subdivision (5) or (25) of §334.100.2, then it must be
conduded that such a physcian has proven his competence under subdivison (5) aswal. Dexpite
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these procedures, the Board has taken no action to determine Dr. Tenda’s competence under the
procedures established in 8334.100.2(25) or 4 CSR 150-2.150. The Board, however, isbound by the
temsof rulesit has promulgated. See Berry v. Moorman Mfg. Co., 675 SW.2d 131, 134 (Mo. App.
W.D.1984). Furthermore, the Board' sfailure to comply with its own rule may invaideteits actions when
prgudiceresults. Missouri Nat. Educ. Ass' n. v. Missouri State Bd. of Mediation, 695 SW.2d
8%, 897 (Mo. banc 1985). Dr. Tenda has dearly been prgudiced by the Board' sfalure to dlow him
to prove his competence pursuant to the Board' s satutory and regulatory procedures. Therefore, the
Boad sdistiplinary order must be reversed inesmuch asit is premisad upon acondusion thet Dr. Tendal's
conduct, with repect to Miss Grindle, was incompetert.

F. The Board failed to observe satutory procedural reguirements.

Chepter 536, RSVIo. sts forth numerous procedurd requirements to be followed by an agency
prosecuting a“ contested case®” In initiating its disciplinery procesdings againgt Dr. Tendd, the Board
faled to obsarve these requirements in the ways which are touched on briefly beow.

“Due processiis provided by affording parties to an adminigtrative proceeding the opportunity to

be heerd & ameaningful time and in ameaningful manner. . [i]t requires that alitigant have knowledge of

24 “Contested casg” is defined as “a proceeding before an agency in which legd rights,
duties or privileges of specific parties are required by law to be determined after hearing].]” Section
536.010(2), RSMo. Inthat thereisno dispute that the Board is an “agency” under Chapter 536, and
that itsdisciplinary action againg Dr. Tendal isa* contested casg’, no further argument on these issues

isinduded herein.
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the dams of his or her opponent, have a full opportunity to be heard, and to defend, enforce and protect
hisor her rignts” Brawley & Flowers, Inc. v. Gunter, 934 SW.2d 557, 560 (Mo. App. SD. 1996);

atnglnreS__ M W___,485SW.2d 158, 163 (Mo. App. 1972). Further, “[t]he procedurd

due process requirement of far trids by far tribunas gpplies to adminidrative agencies acting in an
adjudicative capadity.” Wagner v. Jackson County Bd. of Zoning Adjustment, 857 S\W.2d 285,
289 (Mo. App. W.D. 1993); citing Fitzgerald v. City of Maryland Heights, 796 SW.2d 52, 59
(Mo. App. E.D. 1990).
Section 536.063, RSMo., providesthat in any contested case:
The contested case shall be commenced by thefiling of awriting by which
the party or agency ingituting the proceedings seeks such action asby law can be
taken by the agency only after opportunity for heering, or seeks a hearing for the purpose
of obtaining adecison reviewatle upon the record of the procesdings and evidence & such
hearing, or upon such record and additiond evidence, ether by a court or by another
agengy. * * *
Any writing filed wher eby affirmativerdief issought shall Satewhat reief
issought or proposed and thereason for granting it, and shall not consst merely
of gatementsor charges phrased in thelanguage of a gatute or rulel.]
Section 536.063(1)-(2) RSMo. (emphasis added).
Despite these dear requirements, the Board failed to file any writing in compliance with 8536.063,
whenindituting itsdisaplinery procesdings againg Dr. Tenda. Theonly “writings’ filed by the Board were
its natices of disciplinary hearing, which areidentical but for the dates of hearing contained therein. L.F.
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01056-58; 01110. None of these notices st forth “whet rdlief is sought or proposed”, and merdly recite
Satements from various Satutory provisons Id.

Further, 8536.067, RSMo. contains additiond requirements relaive to the natice required to be
giveninacontested case Among other requirements, this section provides thet such natice must detein
substance:

That awriting seeking relief has been filed in such case, the date it was
filed, and the name of the party filing the same* * *[a] brief gatement of the

matter involved in the case unlessa copy of the writing accompanies said notice*

* *[w]hether an answer to thewritingisrequired, and if so the date when it must
befiled* * *[t]hat a copy of thewriting may be obtained from the agency, giving
the address to which application for such a copy may be made. This may be
omitted if the notice is accompanied by a copy of such writing][.]
Section 536.067(2), RSVIo. (emphesis added). Clearly, this language compels the condusion that the
“notice’ described therein is separate and didinct from the “writing” (i.e, complant) referenced in
8536.063 RSVIo. The Board's natices, however, fal even to comply with the requirements for such
notices as set forth in 8536.067, much less provide the information required of the “writing” dictated by
§8536.063.

In adminigtrative procesdings, natice and an opportunity to be heard must be provided by the Sate
in meaningful manner prior to the deprivation of aprotected interest. State ex rel. Williamsv. Mar sh,
626 SW.2d 223, 230 (Mo. banc 1982). A phydcian has a property interest in his or her license to

practice medicing, and must be provided with due process of law before thet license may be revoked.
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Larocca v. State Bd. of Registration for the Healing Arts, 897 SW.2d 37, 42 (Mo.App. E.D.
1995). The Board's failure to comply with 88536.063 and 536.067, in the ways discussed above,
impaired Dr. Tenda’ s ability to identify (let done defend againgt) any disciplinary action which the Board
sought to imposeinits disaplinary proceedings.  Therefore, Dr. Tenda did not receive meeningful natice
and was accordingly denied afair opportunity to defend his medicd license in the Board' s procesdings
Intun, Dr. Tendal was denied procedurd due process, aresult which could eesily have been avoided hed

the Board merdly followed the requirements of Chapter 536, RSMo. gpplicable to such agency action.

CONCLUSON

For any or dl of the above-dated reasons, the Commisson Decison and the Board' s Disciplinary
Order should be reversed and set aside because they are (1) in vidlation of Conditutiond provisons (2)
unsupported by competent and subgtantia evidence upon the whole record; (3) unauthorized by law; (4)
mede upon unlawful procedure and without afair trid; (5) arbitrary, capridous and unressoneble; and, (6)
involve an abuse of discretion.
Respectfully Submitted,

BRYDON, SWEARENGEN & ENGLAND P.C.

By
Johnny K. Richardson #28744
Gregory C. Mitchdl #36634
312 Eagt Capital Avenue
P.O. Box 456
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