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JURISDICTIONAL STATEMENT

Thisisan attion for aremedid writ seeking to enjoin the Respondent, the Honorable BarbaraW.
Wallace of the Circuit Court of S. Louis County, from proceeding with this case because Rdaor, Gary
Taylor, isaforded immunity from common-law liaility under the Missouri Workers Compensation Adt,
Mo. Rev. Stat. 8287.120 (2000). Relaor moved to dismiss for lack of subject matter jurisdiction on
Augug 7, 2001, but the motion was denied by Respondent on August 30, 2001. Thereefter, Rdaor filed
for aremedid writ with the Missouri Court of Appedlsfar the Easen Didrict, which was denied on August
2, 2001. On October 22, 2001, Rdaor filed his goplication for writ in this Court, which issued its

preliminary writ on November 20, 2001. This Court hasjurisdiction under Mo. Condt., Art. 5, 84(1) to

isue remedid writs.
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STATEMENT OF FACTS

On Jenuary 29, 2001, plantff William Smith (“Smith”) filed a persond injury lawvsuit againgt
Rdator Gerry Taylor (“Taylor”) and Browning-Ferris Indudtries, nk/aMidwest Wedte, Inc. (“BFI”), in
the Circuit Court of &. Louis County. (A1-4). Smith'sdam for persond injuries arose out of avehicular
acadent which occurred on December 31, 1996 in . Louis County, Missouri. (A1-4). According to
Fantiff’ s Petition, plantiff was a“trash hdper,” Rdaor was the operator of atrash truck , and both were
employess of BH. (A1-4, 111, 3). Smith sued Taylor for ordinary negligence for dlegedly driking a
mailbox and caugng injury to Smith. (A1-4, 7). Although BH was an origind defendant to this lawauit,
plantiff voluntarily dismissed BH on May 4, 2001 (A5). Plaintiff did file for and did recave workers
compensation benefits from BF falowing thisincident. (A12-13).

On Augudt 7, 2001, Rdator filed a Mation to Dismiss for Lack of Subject Matter Jurisdiction
mantaining that he was aforded immunity from commorHaw lidality under the Missouri Workers
Compensation Act, Mo. Rev. Stat. 8287.120 (2000), as aco-employee of plantiff (A6-8). On August
30, 2001, Respondent denied Rdaor' sMation to Dismiss. (A9).

Rdator filed Petition for Writ of Prohibition with the Missouri Court of Appedls for the Eagtern
Didtrict, which was denied on October 2, 2001. (A10).

On October 22, 2001, Reaor filed a Petition for Writ of Prohibition in this Court, and the Court

issued its Prliminary Order on November 20, 2001. (A11).
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POINT RELIED ON

RELATOR GERRY TAYLOR ISENTITLED TO AN ORDER PROHIBITING

RESPONDENT FROM PROCEEDING WITH THISCASE BECAUSE:

1. RELATOR TAYLORISAHORDED IMMUNITY FROM COMMON-LAW
LIABILITY PURSUANT TO THE MISSOURI WORKERS
COMPENSATION ACT, MO. REV. STAT. 8§287.120 (2000), IN THAT
RELATOR IS A NON-SUPERVISORY, CO-EMPLOYEE OF WILLIAM
SMITH, WHO HASFAILED TO ALLEGE SOMETHING MORE THAN THE
FAILURE TO PROVIDE A SAHE WORK PLACE AGAINST RELATORAS
A RESULT OF A VEHICULAR ACCIDENT.

Sate ex rd. Badami v. Gaertner, 630 SW.2d 175 (Mo.App. 1982)

Shdter Mut. Ins. Co. v. Gebhards, 947 SW.2d 132 (Mo.App. 1997)

Callier v. Moore, 21 SW.3d 858 (Mo.App. 2000)

Lyonv. Md_aughlin, 960 SW.2d 522 (Mo.App. 1998)

Missouri Workers Compensation Act, Mo. Rev. Stat. 8287.120 (2000)
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ARGUMENT

POINT I.

RELATOR GERRY TAYLOR ISENTITLED TO AN ORDER PROHIBITING

RESPONDENT FROM PROCEEDING WITH THISCASE BECAUSE:

A. RELATOR TAYLOR ISAFFORDED IMMUNITY FROM COMMON-
LAW LIABILITY PURSUANT TO THE MISSOURI WORKERS
COMPENSATION ACT, MO. REV. STAT. §8287.120 (2000), IN THAT
RELATOR ISA NON-SUPERVISORY, CO-EMPLOYEE OF WILLIAM
SMITH, WHO HASFAILED TO ALLEGE SOMETHING MORE THAN
THE FAILURE TO PROVIDE A SAFE WORK PLACE AGAINST
RELATOR ASA RESULT OF A VEHICULAR ACCIDENT.

Standard of Review

In deciding whether to grant aremedid writ, this Court condrues a petition for awrit liberdly,

acoepting al properly pleaded dlegations astrue. Sate ex rd. Mo. Dept. of Agr. v. McHenry, 687

SWw.2d 178, 184 (Mo. 1985) (en banc). This Court is limited to review of the record mede in the trid
court below and will determine whether there was any competent evidence to support the finding. State

ex rel. Dixonv. Damnald, 939 SW.2d 66, 69 (Mo.App. 1997). In aprohibition proceeding, the burden

is on the petitioning party to show thet the trid court exceeded itsjuridiction. State ex rel. Vanderpool

Feed & Supply Co. v. Soan, 628 SW.2d 414, 416 (Mo.App. 1982). Prohibition is appropriate where
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the trid court lacks the power to act as contemplaied. Sate ex rd. Riversde Joint Venture v. Missouri

Gaming Com'n 969 SW.2d 218, 221 (Mo. 1998) (en banc).

On Augudt 7, 2001, Rdaor Gary Taylor filed aMation to Dismissfor Lack of Subject Matter
Jurigdiction and damed thet he was entitled to immunity from commorHaw lighility under the Missouri
Workers Compensation Act, Mo. Rev. Stat. §287.120 (2000) (“the Act”), as a non-supervisory, co-
employee of plantiff. Section 287.120 providesin part:

“1. BEvery employer issubject to the provisons of this chepter shdl beligdle, irrespective

of negligence, to furnish compensation under the provisons of this chapter for persond

injury or degth of the employee by acddent arising out of and in the course of his

employment, and shdll be rdeased from al other lighility therefor whatsoever, whether to

the employee or any other person ...

2. Therights and remedies herain granted to an employee Sdl exdude dl ather rights and

remedies of the employee ... separaion between employee ... a common law or atherwise,

on acocount of such accdentd injury or death, except such rights and remedies as are not

provided for by this chapter.”

Missouri courts have routindy held that an employeg s rights under the Act are exdusive and

supplant the employes's common law rights Sate ex rel. Badami v. Gaartner, 630 SW.2d 175, 180

(Mo.App. 1982). Becausethe employer has aduty to provide areasonably safe place to work, any daim
aigng from abreach of that duty hes been hdd to fal within the exdudve provisonsof the Act. Kdley v.

DeKadb Energy Co., 865 SW.2d 670, 672 (Mo. 1993) (en banc). Although Missouri courts have, under

certain dreumdances, held that a co-employee isa “third person” within the meaning of Mo. Rev. St.
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§287.150 (2000), and, therefore, subject to avil lidhility, a plantiff mugt dlege and prove “something
more’ then thefalureto provide asafework place. Badami, 630 SW.2d at 180-181. Theandysiscan
only be performed on a case-by-case bass 1d. a 181.

Asnated in Judge James M. Smat, J.’s concurring opinion in Hedglinv. Stahl Spedidty Co., 903

SW.2d 922, 928 (Mo.App. 1995), Missouri isin the distinct minority of jurisdictions which dlow, under
certain circumstances, injured employees to sue co-employess for negligence®  Unlike other states,
Missouri has nat codified by Satute the exact cdrcumdtancesin which aco-employeeislidbleto aninjured
worker. Those datesthat have enacted a Satutory exception to co-employee immunity require something
more than ordinary negligence, sometimes requiring intentiond torts® 1d. Although a spedific statutory
scheme has not been adopted in Missouri, the Badami sandard requires * something more’ than afailure
to provide asafe work place.

In the context of automobile acadents involving co-employees or coworkers, “something more”

isdtll required in order to subject that employee or worker to ligaility. Shelter Mut. Ins Co. v. Gebhards,

'Citing Arthur Larson, The Law of Workmen's Compensation, §72 (1994 Supp.).

2« Yates with Statutory provisions excepting intentiondl torts are Alabama, Arizona, Cdlifornia,
Connecticut, Horida, Hawaii, Idaho, lowa, Louisana, Minnesota, Missssppi, Montana, Nebraska,
New Hampshire, New Jersey, Oregon, Pennsylvania, South Dakota, Texas, West Virginia, Wisconan,
and Wyoming. States that have carved out an intentiond tort exception through judicid decison are
Alaska, lllinais, Indiana, Michigan, New Y ork, North Caroling, Ohio, Oklahoma, South Cardling,

Tennessee, Utah, and Washington.”
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947 SW.2d 132 (Mo.App. 1997). Inthis case, the Missouri Court of Appedsfor the Western Didrict
andyzed whether or not a driver of a motor vehide could be ligble to a passenger while both were
performing work duties for their mutud employer. Shdlter, the insurer for the driver, atempted to deny
coverage under the fdlow employee exdusion. 1d. & 133. The Court in upholding the felow employee
exduson dso reviewed the casein the context of the Act, and held that plaintiff did not dlege any act which
afirmativdy incressed plantiff’srisk of injury or indude anything beyond the fact thet the motor vehide
crashed into abridge, s, therefore, plantiff’s only remedy was under the Act. 1d. at 134.

Smilaly, in Callier v. Moore, 21 SW.3d 858 (Mo.App. 2000), plaintiff and defendant were

employess of Trans World Airlines and were operating separate vehides on atarmac when they collided
during asnow gorm. Id. a 860. In this case, the defendant, a supervisor, was cdled to a gate and was
operaing a vehide when he sruck the plaintiff, a co-employes, who was operating abaggegetug. 1d. In
andyzing whether or nat plaintiff could recover from aco-employee, the Missouri Court of Appedlsfor the
Eagtern Didrict held thet the defendant was executing his supervisory duties as prescribed by hisemployer
and, therefore, his adtions did not condtitute anything more then afalure to fulfill his duty to implement his
employer’ sduty to provide areasonably safe work environment. |d. a 861-862. Since plaintiff did not
dlege“something more” the defendant waas held to be immune from persond liaility under the Act.
Although Rlantiff Smith attempts to draw a diginction between an employes s datus as @ther a
fellow employee or supervisor, Missouri case law has not crested separate sandards to be applied with
regard to immunity. In fact, Missouri courts have continudly prodamed the rule thet common-law liability
for breach of aduty to provide a safe working environment extends to any employee charged with carrying

out theemployer’ sduty. Lyon v. Md_aughlin, 960 SW.2d 522, 525 (Mo.App. 1998). In Lyon the
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plaintiff wasinjured while working on abroken conveyor. The plaintiff’ s supervisor ordered that plaintiff
atempt to pry open the cover of the conveyor, which plaintiff subseguently did leading to a back injury.
Id. & 524. Rantiff dleged thet his supervisor was lidble for dlegedly increasing the risk of injury by
implementing this plan to repair the conveyor and thereby areating ahezardous condition. 1d. &t 525. The
Court, however, hed that the defendant’ s supervisor was nat ligble because the plaintiff hed failed to plead
“something more’” beyond a breach of generd supervison and sefety. Id. a 526. Rdying on previous
decisons, the Lyoncourt hdd thet the Petition mugt dlege “an afirmaive negligant act (committed by the
co-employee) outsde the scope of the employer’s responshility to provide a safe place” 1d. (ating

Tauchet v. Boatmen'sNat'| Bank of . Louis, 849 SW.2d 573, 574 (Mo. 1993) (en banc)). The Court

noted thet plaintiff falled to establish an issue of materid fact regarding the “ something more” requirement
and hdd that plantiff’sinjuries fl within the exdusivity provison of the Adt. 1d. a 526-27.

In cases which hold the * something more” dement has been met, the supervisor or co-employee
persondly partiapeted in the “something more’ by directing the employee to engage in dangerous Stugtions
that reasonable persons would recognize as hazardous and beyond the usud requirements of employment.

In Hedglin v. Stahl Speddty Co., 903 SW.2d 922, 927 (Mo.App. 1995), the supervisor was hdd ligble

when he parsondly arranged for an employeeto be dangled from the tines of aforklift over avat of scading
water into which the employee subssquently fel and died. The Court held that the supervisor’s acts
afirmatively causad his co-employeg sinjury and he was nat entitled to the same immunity asthe employer.

Id. Smilaly, in Craft v. Scaman, 715 SW.2d 531, 537-38, (Mo.App. 1986), the president of a

firaworks company was hdd persondly ligble for his employeg sinjuries when he persondly held aboard
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agang a soinning spoal of fuse to prop it up, causng the fuse to catch fire and burning the employee
operator. Id.

Likewise, in the Tauchert decison, supra, the Missouri Supreme Court dlowed aplaintiff to sue
aco-employee rdding to amake-shift hoist system usad to raise an devator which later fdl and injured
plantiff. Tauchert, 849 SW.2d a 573. The co-employee's act of persondly arranging the faulty hoist
sysem could condiitute an affirmative negligent act outsde the scope of hisresponshility to provide asfe
work place for plantiff and, therefore, could impose persond liability on the co-employee. 1d.

Because Smith has not dleged any act on the part of Taylor which &firmatively increesed Smith's
risk of injury or atherwise dleged anything other then the trash truck Sriking amail box, Taylor isentitled

to immunity under the Act. Much like the Callier and Gebhards decisions, supra, Smith has not aleged

“something more’ beyond a co-employeg sdleged falure to implement the employer’ s duty of providing
asafework place. Badami, 630 SW.2d a& 180. At thetime of thisincident, Taylor was performing his
duties as atrash truck operator as*commissoned by BF” (A1-4, 15). Moreover, Taylor was aleged
to have been travding on the regular route in Fenton, Missouri (A1-4, 5). Certainly, asthe employer for
bath Taylor and Smith, BF expected Taylor and Smith to discharge their respective dutiesin asafe and
efident manner. Assuming arguendo that Taylor falled to fulfill his duties as required by BH, Taylor's
dleged falure to operate the trash truck safdly is equivdent to BH nat providing plaintiff with assfe work
place Thisresponghility goplies equaly to BFl and Taylor such that Smith’sremedy is soldly under the
Act whileimmunity extends nat only to BF but to Taylor who was charged with carrying out BH' s duty

to provide asafe work place.
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To the extent there exigs a diginction to be drawn between supervisors and co-employess, the
Court should utilize the “ something more” sandard or, perhaps, utilize an even higher gandard for mere
co-employees Missouri courts ssemingly impose liability againg supervisors in those Stuations where
supervisorswield power and influence over subordinates who are unreasonebly placed a risk. Inherent
in an employment rdaionship is an expectation by the supervisor that a subordinate will not only complete
the normd duties required of the employment, but dso to fallow the ingruction given by the supervisor.
Because supervisors have the power to issue orders to subordinates, Missouri courts may be swayed by
thefact that subordinates, ether for fear of lasing hisher job or facing some ather disciplinary action if the
order isnot followed, will atempt to complete the order regardiess of therisk involved. With littleto no
bergaining power, an employee can be placed in an unsafe and dangerous Stuation and ultimatdy this may
explan why Missouri courtsimpose lidhility a dl againg supervisors: Arguably, amere co-employee could
not normaly increese therisk of injury to afdlow employee Snce thereis no chain of commeand between
the employees nor isthere the expectation that one employee will attempt to undertake a dangerous work
ativity for fear of retribution. Logic dictates that in the event the Court distinguishes between supervisors
and co-employess that the dandard, & aminimum, should indude “something more’ in order to impose
lighility againgt aco-worker.

In theingant casg, Smith was dearly paforming his duties as atrash hdper and Taylar, in turn, was
performing his duties as the operator of the trash truck. Flantiff has not dleged in his Petition thet Taylor
in any way ordered Smith to fulfill his duties as atrash heper by directing or ordering him in such away thet
ultimatdy increasad his risk of injury. Taylor's adts viewed in light most favoradle to plantiff smply

edablishes, a bed, abreach of aduty to kegp the trash truck under control and in aproper location onthe
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road. Without more, thisis awork-rdaed incident for which Smith has recalved compensation under the
Ad. Todlow Smithto pursueaavil lavauit agang Taylor would amount to aduplicaive recovery for the

sameinjury.

CONCLUSION
For dl the foregoing reasons, this Wit of Prohibition should be made permanet, thereoy enjoining
Respondent from procesding further in this métter, because Rdator Garry Taylor is aforded common-law
ligility under the Act in thet plaintiff hesfailed to dlege“ something more” againg Relator beyond the duty

to provide asafework place.

Daniel T. Rabbitt #18652

Donald L. O'Keefe #39278

RABBITT, PITZER & SNODGRASS, P.C.
Attorneys for Relator

800 Market Street, Suite 2300

St. Louis, Missouri 63101-2608

(314) 421-5545

(314) 421-3144 (Fax)
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