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JURISDICTIONAL STATEMENT
Rdator incorporates by reference his previous Jurisdictiond Statement and notes that the remedid

writ filed with the Missouri Court of Appedalsfor the Eagtern Didrict was denied on October 2, 2001



STATEMENT OF FACTS
As Respondent has adopted Rdaor' s Statement of Facts, Rdaor incorporates by reference his

previous Statement of Facts.



REPLY POINT RELIED ON

REPLY POINT I.

RELATOR GERRY TAYLOR ISENTITLED TO AN ORDER PROHIBITING

RESPONDENT FROM PROCEEDING WITH THISCASE BECAUSE:

1. THE REMEDY OF PROHIBITION IS APPROPRIATE SINCE
RESPONDENT LACKS SUBJECT MATTER JURISDICTION IN THAT
RELATOR TAYLORISAH-ORDED IMMUNITY FROM COMMON-LAW
LIABILITY PURSUANT TO THE MISSOURI WORKERS
COMPENSATION ACT, MO. REV. STAT. §287.120 (2000);

Saeex rd. . Louis State Hogp. v. Dowd, 908 SW.2d 738 (Mo.App. 1995)

Saeex rd. Riversde Joint Venture v. Missouri Gaming Com'n 969 SW.2d 218 (Mo. 1998) (en banc)

Sate ex rd. Badami v. Gaertner, 630 SW.2d 175 (Mo. 1982)

Saeex rd. Bangov. McQuillin, 152 SW. 347 (Mo. 1912) (en banc)

Saev. Godfrey, 883 SW.2d 550, 551 (Mo.App. 1994)

Missouri Workers Compensation Act, Mo. Rev. Stat. §287.120 (2000)



2. RELATOR TAYLOR ISAH-ORDED IMMUNITY FROM COMMON-LAW
LIABILITY PURSUANT TO THE MISSOURI WORKERS
COMPENSATION ACT, MO. REV. STAT. §287.120 (2000), IN THAT
RELATOR TAYLOR IS A NON-SUPERVISORY, CO-EMPLOYEE OF
WILLIAM SMITH, WHO HASFAILED TO ALLEGE SOMETHING MORE
THAN THE FAILURE TO PROVIDE A SAFE WORK PLACE AS A
RESULT OF A VEHICULAR ACCIDENT.

Sate ex rd. Badami v. Gaertner, 630 SW.2d 175 (Mo. 1982)

Callier v. Moare, 21 SW.3d 858 (Mo.App. 2000)

Shelter Mut. Ins. Co. v. Gebhards, 947 SW.2d 132 (Mo.App. 1997)

Tauchert v. Boamen's Nat'| Bank of S. Louis, 849 SW.2d 573 (Mo. 1993) (en banc)

VirginiaD. v. Madesco Investment Corp., 648 SW.2d 881 (Mo. 1983) (en banc)

Missouri Workers Compensation Act, Mo. Rev. Stat. §287.120 (2000)



REPLY ARGUMENT

REPLY POINT I.

RELATOR GERRY TAYLOR ISENTITLED TO AN ORDER PROHIBITING

RESPONDENT FROM PROCEEDING WITH THISCASE BECAUSE:

A. THE REMEDY OF PROHIBITION IS APPROPRIATE SINCE
RESPONDENT LACKS SUBJECT MATTER JURISDICTION IN
THAT RELATOR TAYLOR IS AFFORDED IMMUNITY FROM
COMMON-LAW LIABILITY PURSUANT TO THE MISSOURI
WORKERS COMPENSATION ACT, MO. REV. STAT. §287.120
(2000).

Standard of Review

Reator incorporates by reference his prior gatement of the Standard of Review.

Reply Argument

Although Respondent is correct in her assrtion that prohibition should be used sparingly,
prohibition is dways the gopropriate remedy “where it gopears on the face of the pleadings that the

defendant is immune from suit as amatter of lav.” Sate ex rd. S. Louis State Hosp. v. Dowd, 908

SW.2d 738, 740 (Mo.App. 1995); Statev. Godfrey, 883 SW.2d 550, 551 (Mo.App. 1994). Sincethe

Rdator is entitled to immunity, it is not necessary to proceed through trid and gpped to enforce thet

protection. 1d.



The Supreme Court of Missouri in the case of Sate ex rd. Bemnero v. McQuillin 152 SW. 347,

351 (Mo. 1912) (en banc), gpplied the following “ unbending test” with regard to awrit of prohibition:
Has the Court, complained of, jurisdiction to do whet it is about to do? It materslittle
whether it isin fault in procesding without any juridiction & dl, or (as put in Some cases)
in excess of itsjuridiction; thewrit will goin @ther event. So, in agiven case, though the
Court has generd jurisdiction of that dass of cases if it isabout to do in thet case some
particular important thing which it has no judicid power to do, the writ has been dlowed.
Contrary to Respondent’s assertions, prohibition lies not only where a court lacks persond

juridiction but also when a court lacks jurisdiction over the subject metter. State ex rd. Riversde Joint

Venture v. Missouri Gaming Com'n 969 SW.2d 218, 221 (Mo. 1998) (en banc). Reator has

conggtently maintained thet the Respondent |lacked subject matter jurisdiction based upon the immunity
provided by the Missouri Workers Compensation Act, Mo. Rev. Stat. §287.120 (2000), (hereindfter “the
Ad”). Therecord dearly demondratesthet it wasthe lack of subject meter jurisdiction on which Rdator
rdied with regard to his Mation to Dismiss and which was dso the bags for the Petition for Writ of
Prohibition which wasfiled bath with the Missouri Court of Appedls for the Eagtern Didrict and againin
this Court.

The Respondent contends that the Relator has not stidfied one of the * three commonly recognized
indances’ for theissuance of awrit of prohibition, but then failsto correctly identify those indances which
indude not only lack of persond jurisdiction but dso lack of subject matter jurisdiction. Riverside Joint
Venture, 969 SW.2d a 221. Ascited by both the Respondent and the Relator, the decison of State ex

rd. Badami v. Gaertner, 630 SW.2d 175 (Mo. 1982), serves to undermine Respondent’ s contention that




al of the cases addressing the issue of co-employee lighility [for torts] have reached the appelate courts
as aredt of ether asummary judgment mation or an gpped from ajudgment. The Badami decison,
perhaps the semind decison on this issue, reeched the Missouri Court of Appeds through a writ of
prohibition. Thereis no requirement thet the trid court has to develop some “evidentiary record” before
issuing awrit of prohibition.

The writ of prohibition is the only adequate remedy for Rdaor. Otherwise, Rdaor would be
compelled to engage in discovery, incur expensss, try the case, and then pursue an gpped with the risk of
having to do it dl over again. It isfar better use of judicd resources to resolve the immunity issue now
rather than wadte time and resourcesiin discovery and possbletrid, epecidly if thetrid court lacks subject
meatter jurisdiction as Rdaor mantains. As was demondrated in Reaor's Brief and again as s&t forth
bdow, Rdaor isaforded immunity from commonHaw lighility pursuant to the Act and, as a conseguence,

the Respondent should be prohibited from proceeding with this case



RELATOR GERRY TAYLOR ISENTITLED TO AN ORDER PROHIBITING
RESPONDENT FROM PROCEEDING WITH THISCASE BECAUSE:
RELATOR TAYLOR ISAFFORDED IMMUNITY FROM COMMON-
LAW LIABILITY PURSUANT TO THE MISSOURI WORKERS
COMPENSATION ACT, MO. REV. STAT. §287.120 (2000), IN THAT
RELATOR TAYLOR ISA NON-SUPERVISORY, CO-EMPLOYEE OF
WILLIAM SMITH, WHO HAS FAILED TO ALLEGE SOMETHING
MORE THAN THE FAILURE TO PROVIDE A SAFE WORK PLACE
ASA RESULT OF A VEHICULAR ACCIDENT.
The Act was designed to place the burden of employment accidents upon the employer and

utimatdy the public. State ex rdl. Feldman v. Hon. Herbert Lasky, 879 SW.2d 783, 785 (Mo.App.

1994). In furtherance of this law, an employee is entitled to recover for such work-relaed accidents
without the necessity of establishing negligence while at the same time an employer cannot raise cartain
defenses, induding contributory negligence, assumption of the risk, and the fdlow sarvant doctrine. In
exchange, the employer recaives immunity from generd tort lidhility. The purpose of the Act is nat to
trander the burden of indudtrid accdent from one employee to another. Badami, 630 SW.2d at 180.

However, this is exactly what plaintiff has attempted to do in the indant case in that Rdator Taylor's
actions a bed, condtitute afalure to fulfill the duty to implement BH’s duty to provide areasongbly sefe
work place. Without “something more” than the mere fallure of Rdator Taylor to fulfill this duty, Taylor

isimmunefrom avil lidality.

10



Although Respondent argues thet active negligence is sufficient to impose liability againgt Relator
Taylor, Respondent then concedes thet the “something more” sandard applies and thet Plaintiff Smith hes
stidfied this sandard pursuant to Mo. Rev. Stat. §304.012 (1996). Smith's Petition aswell asthe record
in generd are completely devoid of any reference to §304.012 or any so-called duty upon Relator Taylor
to exerdse the highest degree of care in the operation of a motor vehide. (A1-4). Rdator Taylor
acknowledges thet there are references to spedific dlegaions of negligence in plantiff’s petition but
specificdly digoutes thet there are any references to any dandard of care induding the highest degree of
care. (emphasis added) (A1-4).

Even asauming arguendo thet Garry Taylor owed Rantiff Smith the highest degree of care,

Respondent confuses the sandard of care with the sandard st forth in Bedami. The Badami decison does

not stand for the proposition that “something more’ than ordinary negligence or ordinary care must be
dleged in order to impase lidhility, but rather that “something more” then the merefallureto provide asafe
work placeisrequired. Badami, 630 SW.2d 180-181. “Something more’ has been described as an
afirmaive negligent act which “dfirmatively causes or increeses hisher fdlow employeg srisk of injury.”

Tauchet v. Boatmen'sNa'l Bank of S. Louis, 849 SW.2d 573 (Mo. 1993) (en banc); seedso Fdling

v. Ritter, 876 SW.2d 2, 5 (Mo.App. 1994). In the ingant case, Smith has not dleged any act which
afirmatively increesed Smith'srisk of injury; rather, Smith only maintainsthet Taylor was responsible for
driving the truck when the accident occurred. Whether or not the highest degree of care or some other
sandard gopliesis not rdevant or materid to the andyss Negligenceis negligence and there are no legd

degress of negligence. VirginiaD. v. Madesco Invesment Corp., 648 SW.2d 881, 886 (Mo. 1983) (en

11



banc). Therefore, Smith cannot establish something more by smply dleging agiven $andard of care, but
ingead mugt plead something more which afirmatively incresses the risk of injury to Smith.

The sandard of care gpplicable to a given defendant does not increase the risk of injury to aco-
employee. If the Court would follow Respondent’s pogition, the sandard would not only be arbitrary
Oepending upon where awork-rdated automobile accident occurred (public or priveate road/highway) but
would, in effet, diminate the something more dandard established in Badami.  In short, the standard of
care goplicable would govern whether or nat lighility is imposad, and in those Stuaions where an
automobile acadent oocurs involving co-employees, absolute ligbility would be imposed agangt a co-
employes, a least when the accident occurred on apublic road or highway in the sate of Missouri. Given
thet liability would beimposad in dl such dreumstances; thiswould be akin to the L ouisana gpproech which
was spedificaly discussed and rgiected by the court in Badami.

Respondent has attempted to diginguish severd casesinvalving work-reated automobile acadents

which spedificdly addressimmunity under the Act. Frg, inthecaseof Callier v. Moore, 21 S\W.3d 858

(Mo.App. 2000), Respondent deatesthet this caseis*“eadly diginguished” on the bags that the accident
in Callier occurred on aprivate ar fidd while the accdent in the ingtant case oocurred on a pubic roedway.
Beyond thefact thet Rlantiff Smith's own Petition failsto dlege the gopropriate sandard of care, the Court
in Callier did not decide the issue according to 8304.012 or some other sandard of care. Perhgpsthere
isadiginction to be drawvn between supervisors and mere co-employees but dearly the case cannot be
didinguished for the reasons set forth by Respondent.  In conformity with Badami, the Court in Callier
andyzed the case in terms of the “something more” and held that because the co-employee falled to

implement hisemployer’ s duty to provide a reesonably safe work environment, no liability was imposed

12



agang the co-employee. 1d. a 862. Thereisaolutdy no reference to 8304.012 or any other sandard

of carethat may gpply.

The other case that Respondent atempts to didinguish is Shdter Mut. Ins. Co. v. Gebhards, 947

SWw.2d 132 (Mo.App. 1997), on the bas sthat the reasoning st forth in the Court’ sopinion was“dicta”
Respondent provides no support for thispostion. In fact, the opposite holds true based upon the fact thet
the parties sipulated that the employer employed between 30 and 40 persons a the time of the accident.
Id. a 134. Furthermore, the parties d o stipulated that the employer was subject to the provisons of the
workers compensation datutes, again suggesting that immunity under the Act was anissue. The Court
devoted severd paragrgphsto theissue, citing Mo. Rev. Stat. 8287.120 (2000) in andlyzing the case with
repect to the “ something more’ sandard, which was not satisfied by theinjured employee. Beyond the
exdusons contained in Shdter's palicy, the Court provided an dterndtive bags for denying recovery
agang a co-employee who was respongble for driving the truck when it crashed into abridge. Because
plantiff was not adle to establish something more which afirmatively causad or increased the risk of injury,
lighility was not imposed againg the co-employee.

Asin Badami, Raintiff Smith recaived bendfits from his employer (BFI) under the Act and then
brought suit againg a co-employee, Rdaor Taylor, daiming that Smith wasinjured asaresult of Taylor's
negligence. Because Smith has nat dleged “ something more” which caused or increased therisk of injury
to Smith, Smith's dlegations condtitute no more than Relaor Taylor's dleged falure to implement his

employer’ sduty to provide asafe work place. Hence, Rdaor Taylor isimmune from avil lighility.

13



CONCLUSION
For dl the reasons Sated above, as wdl as previoudy, this Writ of Prohibition should be mede
permanent, thereby enjoining Respondent from proceeding further in this metter, because Rdaor Gary
Taylor isaforded commonHlaw lighility under the Act in thet plantiff hesfailed to dlege * something more”

agang Rdaor beyond the duty to provide asafe work place.

Daniel T. Rabbitt ~ #18652

Donald L. O'Keefe #39278

RABBITT, PITZER & SNODGRASS, P.C.
Attorneys for Relator

800 Market Street, Suite 2300

St. Louis, Missouri 63101-2608

(314) 421-5545

(314) 421-3144 (Fax)
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CERTIFICATE OF SERVICE

One spiral-bound copy of the above and foregoing Reply Bnef and one
copy on 3.5" diskette, have been mailed, postage prepaid, this 20t day of
February, 2002, to:

Honorable Barbara W. Wallace, Judge of the Circuit Court of St.
Louis County, Missouri, Divison 13, St. Louis County Courts
Building, 7900 Carondelet Avenue, Clayton, Missouri 63105 (314)
615-1513

William K. Meehan, Attorney for Plaintiff, 7711 Carondelet, Suite
400, Clayton, Missouri 63105 (314) 725-5150

Virginia Hurtubise Murray, Assistant Attorney Genera, P.O. Box
899, Jefferson City, Missouri 65102
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CERTIFICATE OF COMPLIANCE
| hereby certify the following:
1. This Reply Brief isin compliance with the requirements of Mo. R. Civ. P. 55.03.
2. This Reply Brief complieswith the limitations contained in Mo. R. Civ. P. 84.06(b).

3. ThisReply Brief contains 2,737 words, exdusve of the cover, sgnature blodk, certificate
of savice and catificate of compliance  This Reply Brief was prepared usng
WordPerfect 7.0, and the word count was cdculated by WordPerfect 7.0.

4. Thefile containing this Reply Brief, and the respective diskettes filed with the Court and/or
sarved on the parties were scanned for viruses on February 20", 2002, using Norton
AntiVirus Corporate Edition, Verson 7.51, with virus definitions updated through February
20", 2002, the most recent date for which virus definitions were available, and thefileand
diskettes have been found to be virusfree

Danid T. Rabbitt ~ #18652

Dondd L. O'Keefe #39278

RABBITT, PTZER & SNODGRASS, PC.
Attorneysfor Rdator

800 Market Street, Suite 2300

<. Louis, Missouri 63101-2608

(314) 421-5545

(314) 421-3144 (Fax)
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