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STATEMENT OF FACTS  

 This appea l a r ises from the dismissa l of Brandon  Swallow’s 

(“Defendant ’s”) Rule 24.035  post -convict ion  mot ion  following the mot ion  

cour t ’s determina t ion  tha t  the mot ion  was unt imely filed.  

 In  J anuary 2006, Defendant  pleaded guilty to fir st -degree assault  and 

a rmed cr imina l act ion  (“ACA”) (L.F . 4, 8-9, 16-50). Both  charges were based 

on  an  incident  in  which  Defendant  ser iously in jured a  young man by stabbing 

h im in  the side with  a  kn ife (L.F . 8-9, 22-23, 36-40). Defendant  conceded tha t  

he commit ted the charged offenses and a greed to a  “blind” plea  (L.F . 17, 22-

23, 31-32). 

 The plea  cour t  sen tenced Defendant  to concurren t  terms of 20 year s for  

the assault  and th ree years for  ACA (L.F . 43). The cour t  suspended the 

execut ion  of the 20-year  sen tence, however , and placed Defendant  on  five 

years of supervised proba t ion  for  tha t  offense (L.F . 43-44). After  pronouncing 

sen tence, t he cour t  advised Defendant  tha t , pursuant  to Ru le 24.035, he had 

a  r igh t  to file a  mot ion  to vaca te, set  aside, or  cor rect  the judgment  of 

convict ion  or  sen t ence, bu t , if he did not  appea l, h is mot ion  had to be filed 

“with in  180 days a fter  [h is] delivery to the Missour i Depar tment  of 

Correct ions.” (L.F . 45). Defendant  was delivered to the Depar tment  of 

Correct ions (“DOC”) on  March  10, 2006, to begin  serving h is 3-yea r  sen tence 
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for  ACA (L.F . 90, 101). Defendant  did not  appea l t he judgment , nor  did he file 

a  Rule 24.035 post -convict ion  mot ion  with in  180 days of h is delivery to DOC 

(L.F . 70). 

 On J u ly 6, 2008, Defendant  was released from pr ison , having completed 

h is 3-year  ACA sen tence (L.F . 90, 101). He remained on  proba t ion  for  the 

assault  convict ion  (L.F . 12-14, 52). In  March  2010, the cour t  revoked 

Defendant ’s proba t ion  and executed the 20-year  sen tence tha t  had previously 

been  imposed (L.F . 52-54). Defendant  r eturned to DOC on March  31, 2010, to 

serve h is sen tence for  the assault  (L.F . 90, 101). 

 On September  10, 2010, Defendant  filed a  pro se Rule 24.035 mot ion  for  

post -convict ion  relief (L.F . 58-63). Appoin ted counsel subsequen t ly filed an  

amended mot ion  (L.F . 69-84). In  h is amended mot ion , Defendant  asser ted 

tha t  h is plea  counsel was ineffect ive for  fa iling to pursue a  mot ion  to 

suppress h is confession  and for  fa iling to pet it ion  the cour t , a fter  Defendant ’s 

proba t ion  was revoked and he was to be returned to DOC, for  an  order  

requir ing tha t  Defendant  be psychologica lly examined (L.F . 72-82). 

Defendant ’s mot ion  d id not  limit  it self to request ing relief from the assault  

convict ion—he a lleged tha t  he was convicted of fir st -degree assault  and ACA, 

and he request s tha t  h is convict ion  and sen tence be vaca ted (L.F . 69-70, 84). 

 The Sta te filed a  mot ion  to dismiss Defendant ’s post -convict ion  mot ion  

on  the ground tha t  it  was unt imely filed (L.F . 85-87). The mot ion  cour t  
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agreed (L.F . 96-99). In  it s findings of fact , conclusions of law, and judgment , 

the mot ion  cour t  found tha t  Defendan t  was in it ia lly delivered to DOC on 

March  10, 2006, and Defendan t ’s post -convict ion  mot ion  was filed more than  

four  years and six months la t er  (L.F . 98). Accordingly, the mot ion  cour t  

dismissed Defendan t ’s post -convict ion  mot ion  as unt imely (L.F . 98). 
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STANDARD OF REVIEW 

 This Cour t ’s “review of the den ia l of a  post -convict ion  mot ion  under  

Rule 24.035 is limited to a  determina t ion  of whether  the findings and 

conclusions of the mot ion  cour t  a r e clear ly er roneous.” Cooper v. S tate, 356 

S.W.3d 148, 152 (Mo. banc 2011); see Rule 24.035 (k). “The mot ion  cour t ’s 

findings and conclusions a re clear ly er roneous only if, a ft er  a  review of the 

record, the appella t e cour t  is left  with  the defin ite and firm impression  tha t  a  

mistake has been  made.” Id . 
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ARGUMENT 

 Th e  m otion  cou rt  d id  n ot c le arly  e rr in  d ism iss in g  De fe n d an t’s  

post-con viction  m otion  as  u n tim e ly  fi le d . (Re spon ds  to  De fe n dan t’s  

P oin ts  I an d II). 

In  each  of Defendan t ’s two poin ts on  appea l, he argues tha t  the mot ion  

cour t  clea r ly er r ed in  dismissing h is mot ion  as unt imely, and he a lso 

reitera tes the substan t ive a rgument s tha t  he ra ised in  h is post -convict ion  

mot ion . App. Br . a t  16-26, 27-35. The only issue before th is Cour t  is 

t imeliness—if the mot ion  cour t  er red in  dismissing Defendant ’s mot ion  as 

unt imely, the case must  be remanded for  findings and conclu sions on  the 

substan t ive poin ts. 

 But  the mot ion  cour t  did not  er r  in  dismissing Defendant ’s mot ion . 

Defendant ’s suggest ion  tha t  a  single cr imina l judgment  may be a t tacked 

piecemea l, with  separa te post -convict ion  act ions required for  each  coun t  on  

which  a  defendant  is delivered to DOC, is cont ra ry to the pla in  language of 

Rule 24.035, the policies under lying the post -convict ion  ru les, and genera l 

pr inciples of civil procedure.   

Discu ss ion  

 The quest ion  posed by th is appea l is as follows: When  a  cr imina l 

defendan t  is convicted of mult iple offenses in  a  single judgment , bu t  is 
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in it ia lly delivered to DOC only on  some of those counts, must  the defendant  

file a  post -convict ion  mot ion  with in  180 days of the in it ia l delivery and 

cha llenge the va lidity of the judgment  as a  whole, or  may the defendan t  split  

the judgment  and cha llenge the var ious individua l convict ions with in  the 

judgment  one-by-one in  separa t e post -convict ion  mot ions, with  differen t  t ime 

limit s based on  differen t  delivery da tes? For  the reasons tha t  fol low, th is 

Cour t  should adopt  the former  ru le—t o comply with  the t ime limit s of the 

post -convict ion  ru les, a  defendant  must  file a  post -convict ion  mot ion  

cha llenging the applicable judgment  with in  180 days of h is delivery to DOC 

on tha t  judgment , even  if on e or  more counts included in  the judgment  has 

not  yet  been  executed. 

Rule 24.035 imposes st r ict , mandatory t ime limit s govern ing the per iod 

dur ing which  a  post -convict ion  mot ion  may be filed. S ee Dorris v. S tate, 360 

S.W.3d 260, 265-66 (Mo. banc 2012); Rule 24.035(b). If no appea l is t aken  

from the judgment , a  Rule 24.035 post -convict ion  mot ion  must  be filed 

“with in  180 days of the da te the person  is delivered to the custody of the 

depar tment  of cor rect ions.” Ru le 24.035(b). The fa ilure to file a  mot ion  with in  

the t ime provided const itu t es “a  complete waiver  of any r igh t  to proceed” 

under  the ru le. Rule 24.035(b); Dorris, 360 S.W.3d a t  266. 

 In  th is case, the judgment  imposing the 20-year  assault  sen tence and 

the 3-year  ACA sentence was en tered on  March  3, 2006 (L.F . 11-14). One 
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week la ter , Defendant  was delivered to DOC to serve the 3 -year  sen tence; the 

execut ion  of h is 20-year  sen tence was suspended and he was placed on  

proba t ion  (L.F . 43-44, 90, 101). Because Defendan t  did not  appea l h is 

judgment  of convict ion , any post -convict ion  mot ion  seeking to vaca te the 

judgment  was due by September  6, 2006—180 days a fter  h is delivery to DOC. 

But  Defendant  did not  file h is mot ion  unt il September  10, 2010 (L.F . 58), 

more than  four  year s a fter  the t ime limit  expir ed. 

 Defendant  a rgues tha t  h is mot ion  should be considered t imely filed 

because, even  though he was delivered to DOC to serve h is 3 -yea r  ACA 

sentence in  2006, he did not  begin  serving h is 20-year  assault  sen tence unt il 

March  31, 2010, a ft er  he viola ted h is  proba t ion  and the previously suspended 

sentence was execu ted. App. Br . a t  20-26, 30-35. He cla ims tha t  because h is 

mot ion  was filed with in  180 days of th is second delivery da te, it  was t imely 

filed with  respect  t o the second offense for  which  he was impr isoned (the 

assault  convict ion). App. Br . a t  24, 33. 

 Missour i cour t s have caut ioned aga inst  split t ing a  civil act ion  in to 

mult iple par t s and t rying it  piecemeal. S ee Lay v. Lay, 912 S.W.2d 466, 472 

(Mo. banc 1995) (prohibit ing a  lit igant  from seeking substan t ive relief in  one 

act ion  and a t torney fees in  a  separa t e, successive act ion ). The prohibit ion  

aga inst  split t ing a  cause of act ion  is designed to preven t  a  mult iplicity of 
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lawsuit s and avoid piecemeal appea ls. S ee id .; see also Felling v. Giles , 47 

S.W.3d 390, 395 (Mo. App. E .D. 2001). 

 The genera l rest r ict ion  aga inst  split t ing a  single cause of act ion  in to 

mult iple su it s is especia lly impor tan t  in  the post -convict ion  context , which  is 

governed by ru les specifica lly designed to ach ieve a  single, comprehensive 

review of cr imina l convict ion s. S ee e.g. Gehrke v. S tate, 280 S.W.3d 54, 60 n .1 

(Mo. banc 2009) (F ischer , J ., concurr ing) (“[Rules 29.15 and 24.035] . . . serve 

the legit imate policy of single comprehensive rev iew and fina lity.”). To tha t  

end, the post -convict ion  ru les specifica lly bar  mot ion  cour t s from en ter ta in ing  

successive mot ions. Rule 24.035(l). “Because of the specia l purpose of a  [post -

convict ion] mot ion —to ach ieve fina lity in  cr imina l proceedings—except ions 

should be disfavored.” Owsley v. S tate, 959 S.W.2d 789, 798 (Mo. banc 1997). 

 In  th is case, of course, Defendant  did not  file mult iple post -convict ion  

mot ions. For  whatever  reason , he did not  file a  Rule 24.035 mot ion  seeking to 

vaca te h is judgment  of convict ion  a fter  he was delivered to DOC to serve h is 

3-year  ACA sen tence.
1
 But  the ru le Defendant  asks th is Cour t  to adopt  would 

                                         
1
 As a  resu lt , any cla im with  respect  to th e ACA convict ion  is waived, and 

Defendant  does not  a rgue otherwise. Even  if th is Cour t  determines tha t  

Defendant  is en t it led to proceed with  h is post -convict ion  mot ion  seeking relief 
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necessar ily open  the door  to mult iple post -convict ion  mot ions a r ising from a  

single cr imina l judgment . Defendant  a rgues tha t  if he had sought  post -

convict ion  relief from the assault  convict ion  before the sen tence was 

executed, bu t  a fter  he was delivered to DOC to serve h is ACA sentence, “the 

case would have been  dismissed as premature because he had not  been  

delivered to DOC on the first-degree assault conviction .” App. Br . a t  22 

(emphasis or igina l). In  other  words, Defendant  believes tha t  in  order  to 

obta in  relief from both  the a ssault  and ACA convict ion s—ar ising from the 

same event  and imposed in  the same judgment —he would have had no choice 

but  to file two separa te post -convict ion  mot ions, even  if the grounds for  

seeking r elief were ident ica l. 

 But  the pla in  language of Rule 24.035 suggests tha t  the focus of the 

post -convict ion  mot ion  and, by extension , the focus of the t ime limit s is on  the 

judgm ent  tha t  is being cha llenged, not  the individua l convict ion . Rule 

24.035(b) sta t es: 

A person  seeking relief pursuant  to th is Rule 24.035 sha ll file a  mot ion  

to vaca te, set  aside, or  cor rect  the judgment  or  sen tence substan t ia lly in  

the form of Cr imina l Procedure Form No. 40. 

                                                                                                                                   

from the assault  convict ion , he can  no longer  obta in  relief from the felony 

convict ion  for  ACA. 
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. . . . 

If an  appea l of the judgment  or  sen tence sought  to be vaca ted, set  

aside, or  cor rected was taken , the mot ion  sha ll be filed with in  90 days 

a fter  the da te the mandate of the appella te cour t  is issued a ffirming 

such  judgment  or  sen tence. 

  If no appea l of such  judgm ent  was t aken , the mot ion  sha ll be filed 

with in  180 days of the da te the per son  is delivered to the  custody of the 

depar tment  of cor rect ions. 

Rule 24.035(b) (emphasis added). 

 The language of th is ru le contempla tes tha t  in  filing a  post -convict ion  

mot ion  the movant  will cha llenge h is or  her  judgment  of convict ion  a s a  

whole, not  convict ions on  individua l counts  with in  the judgment  independent  

of one another . This is apparent  in  two ways. F ir st , Cr imina l Procedure Form 

40, which  defendan ts must  follow in  filing their  pro se mot ions, requires the 

defendan t  to list  a ll the offenses for  which  sen tence was imposed in  a  

par t icu la r  case. The mot ion  is to vaca te the en t ir e judgment , not  just  

par t icu la r  pa r t s. Second, if the defendant  files an  appea l, he or  she appea ls 

the en t ire judgment , and the t ime limit  for  filing a  post -convict ion  mot ion  

with  regard to the en t ire judgment  begins running when the mandate issues , 

not  when the defendant  is delivered to DOC on any pa r t icu la r  convict ion . 

Rule 24.035(b). There is no reason  to a llow (or  requir e) a  defendan t  to split  
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post -convict ion  cla ims based on  differen t  delivery da tes if no appea l is t aken , 

bu t  require the defendant  to br ing a ll h is or  her  cla ims a t  once in  a  single 

post -convict ion  mot ion  just  because a  direct  appea l was filed. 

 In  h is br ief, Defendant  relies on  R oth  v. S tate, 921 S.W.2d 680 (Mo. 

App. W.D. 1996), Hopkins v. S tate, 802 S.W.2d 956 (Mo. App. W.D. 1991), and 

Wesbecher v. S tate, 863 S.W.2d 2 (Mo. App. E .D. 1993). App. Br . a t  22-24, 31-

33. All t h ree a re dist inguishable and do not  a id Defendant ’s posit ion .  

In  R oth , the defendant  was sen tenced to a  term of impr isonment  to run  

concurren t ly with  a  federa l sen tence he was a lready serving. 921 S.W.2d a t  

681. He filed a  post -convict ion  mot ion  seeking to vaca te h is sen tence, bu t  had 

never  been  delivered to the Missour i Depar tment  of Correct ions. Id . a t  681-

82. The Western  Dist r ict  held tha t  because the defendan t  had never  been  

delivered to DOC, h is post -convict ion  mot ion  was prema ture and had to be 

dismissed. Id .  

In  Hopkins, the defendant  was convict ed of an  offense and received a  

suspended execut ion  of sen tence, bu t  h is proba t ion  was not  scheduled to 

begin  unt il he fin ished t he pr ison  term he was a lready serving in  DOC on an  

unrela ted convict ion . 802 S.W.2d a t  957. He filed a  mot ion  for  post -convict ion  

relief seeking to vaca te the new judgment  while he was st ill in  pr ison  for  the 

unrela ted offense. Id . The Western  Dist r ict  held tha t  because the defendant ’s 
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delivery to DOC had been  for  an  unrela ted convict ion , t he post -convict ion  

mot ion  was premature and dismissa l was requir ed. Id . 

 In  Wesbecher, the defendant  pleaded guilty to seven  felony counts and 

the cour t  suspended the imposit ion  of a ll seven  sen tences. 863 S.W.2d a t  3. 

The defendant  subsequent ly viola ted h is proba t ion  and the cour t  imposed 

sen tences on  a ll seven  coun ts, bu t  suspended their  execut ion . Id . Two yea rs 

la ter , the defendant  viola ted h is proba t ion  aga in  and the cour t  executed two 

of the seven  sen tences. Id . The defendant  was delivered to DOC and spent  90 

days in  pr ison  before he was r eleased aga in  on  proba t ion . Id . Three more 

years passed, the defendant  viola ted h is proba t ion  once more, and then  the 

cour t  en tered two separate judgm ents—one execut ing the two sentences for  

which  the defendan t  had a lready served 90 days, and one execut ing the five 

remain ing sen tences for  wh ich  the defendant  had never  been  delivered to 

DOC. Id . a t  4. The defendan t  filed a  post -convict ion  mot ion  cha llenging the 

execut ion  of a ll seven  sen tences. Id . The Sta te a rgued on  appea l tha t  t he 

post -convict ion  mot ion  was unt imely because it  was filed more than  the 

requisite 90 days
2
 a fter  the defendant  was delivered to DOC on  two of the 

                                         
2
  A previous version  of Rule 24.035, applicable when Wesbecher was decided, 

required defendant s to file their  post -convict ion  mot ions with in  90 days of 

delivery to DOC if no appea l was t aken . S ee Rule 24.035 (1993). 
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seven  counts. Id . This Cour t  agreed tha t  the mot ion  was unt imely as to the 

two counts for  which  the defendant  had served some t ime, bu t  tha t  because 

the defendan t  was not  delivered to DOC on the other  count s un t il much la ter ,  

with in  90 days of the post -convict ion  being filed, the mot ion  for  those coun ts 

was t imely. Id . 

 None of these cases involve the precise issue presented here. In  R oth , 

Hopkins, and Wesbecher, the defendant s a ll sought  post -convict ion  relief from 

sentences imposed in  judgments sepa ra te from the judgments for  which  they 

were delivered to DOC. Defendant , by cont rast , want s to split  a  single 

judgment  and seek post -convict ion  relief from only par t  of it , even  though he 

was delivered to DOC years ear lier  for  a  convict ion  with in  the sam e 

judgm ent . Such  a  maneuver  is not  suppor ted by the cases upon which  

Defendant  relies and is con t ra ry to the language and purpose of the post -

convict ion  ru les. 

 F ina lly, in  in terpret ing Supreme Cour t  Rules, the appella te cour t s 

“must  avoid in terpreta t ions tha t  a r e unjust , absurd, or  unreasonable.” 

Moxness v. Hart , 131 S.W.3d 441, 447 (Mo. App. W.D. 2004). Adopt ing 

Defendant ’s const ruct ion  of Rule 24.035 would inevitably lead to absurd 

resu lt s. If, for  example, Defendant  were permit ted to proceed with  h is post -

convict ion  cha llenge to h is fir st -degree assault  convict ion , and if he preva iled 

on  the mer it s of h is fir st  poin t  (asser t ing tha t  counsel was ineffect ive for  
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fa iling to file a  mot ion  to suppress h is confession), the resu lt  would be tha t  

h is convict ion  for  fir st -degree assault  would be vaca ted and h is gu ilty plea  a s 

to tha t  charge wou ld be wit hdrawn, but  h is convict ion  for  a rmed cr imina l 

act ion , which  was necessar ily premised on  the va lidity of the  assault  

convict ion , would st ill stand because h is post -convict ion  mot ion  is four  yea rs 

too la te to cha llenge the ACA. 

 Under  Defendant ’s in terpreta t ion  of the Rule, he could not  have 

avoided th is  absurdity by t imely cha llenging the ACA. If he had t imely filed a  

post -convict ion  mot ion  and succeeded in  having h is ACA convict ion  vaca ted 

and h is gu ilty plea  withdrawn, h is assault  convict ion , for  which  he had not  

yet  been  delivered to DOC, would st ill be in  force. If Defendant ’s const ruct ion  

of the Rule is cor rect , he would not  be en t it led to have h is assault  convict ion  

vaca ted unt il he was delivered to DOC and t imely filed a  second post -

convict ion  mot ion , even  though he had a lready proved tha t  h is gu ilty plea  

was involuntary in  an  ear lier  post -convict ion  cha llenge to the ACA. On the 

other  hand, if he cha llenged the const itu t iona lity of h is ACA convict ion  and 

lost , he would seek a  “second bite a t  the apple” by filing a  second post -

convict ion  mot ion  on  the same grounds, bu t  cha llenging h is assault  

convict ion  ra ther  than  the ACA. 

 This cannot  be the proper  in terpreta t ion  of Rule 24.035. The bet ter  

ru le—one suppor ted by the language and policy underpinnings of Rule 24.035 
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and genera l pr inciples of civil procedure—is tha t  a  single cr imina l judgment  

must  be cha llenged in  a  single, t imely post -convict ion  mot ion , even  if the 

defendan t  has not  been  delivered to DOC on  every count  therein . Here, 

Defendant  had an  oppor t unity to a t tack h is judgment  of convict ion  a fter  he 

was delivered to DOC for  the ACA charge. He neglected to do so. His 

subsequent  mot ion , filed four -and-a-ha lf years la ter , was un t imely.   

 Poin t s I and II shou ld be denied.   
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CONCLUSION  

 The mot ion  cour t ’s judgment  dismissing Defendant ’s post -convict ion  

mot ion  should be a ffirmed. 
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on  th is 6th  day of J u ly, 2012, to: 

    Lisa  St roup 

    1010 Market  St reet , Ste. 1100 

    St . Louis, Missour i 63101 

 

 

 

/ s/  J am es B . Farnsworth  

J AMES B. FARNSWORTH  

Assistan t  At torney Genera l 

Missour i Bar  No. 59707 

 

P .O. Box 899 

J efferson  City, Missour i 65102 

Phone: (573) 751-3321 

Fax (573) 751-5391 
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STATE OF MISSOURI 

 


