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JURISDICTIONAL STATEMENT

On January 13, 2006, Appellant Brandon I.. Swallow pleaded guilty to
first-degree assault, a class A felony violating Mo. Rev. Stat. § 565.050 (2000);
and armed criminal action, an unclassified felony violating Mo. Rev. Stat.

§ 571.015 (2000), in St. .ouis County Cause No. 2105R-02815-01 before the
Honorable Larry L. Kendrick, Judge, 21™ Judicial Circuit. On March 3, 2006, the
court sentenced Mr. Swallow in Count I to twenty (20) years’ imprisonment in the
Missouri Department of Corrections’ (DOC’s) custody, with execution of sentence
suspended; and in Count II to a concurrent three years’ imprisonment to be served.
Mr. Swallow was delivered to DOC to serve the armed-criminal-action sentence
on March 10, 2006 (L.F. 101).

After Mr. Swallow completed the armed-criminal-action sentence, he was
placed on supervised probation on the first-degree assault count (L.F. 15). On
March 25, 2010, the court revoked Mr. Swallow’s probation, executed the twenty-
(20-) year sentence, and retained jurisdiction under Mo. Rev. Stat. § 559.115
(Cum. Supp. 2004) (L..F. 15). Mr. Swallow was delivered to DOC on March 31,
2010 (L.F. 101).

Mr. Swallow filed a Motion for Post-Conviction Relief under Missouri
Supreme Court Rule 24.035 on September 10, 2010. On November 3, 2010, the
motion court appointed the Office of the State Public Defender, Appellate/PCR
Division, to represent Mr. Swallow and gave counsel an additional thirty (30) days

in which to file an amended motion. Counsel filed an amended motion on January



31, 2011. The court dismissed Mr. Swallow’s request for post-conviction relief as
untimely on March 15, 2011.

Mr. Swallow filed a Notice of Appeal on April 25, 2011. Mr. Swallow was
also granted leave to file his appeal as a poor person. Mr. Swallow appeals to this
Court because he does not raise any issue reserved for the Missouri Supreme
Court’s exclusive jurisdiction. Mo. Const. Art. V, § 3 (2000); Mo. Rev. Stat.
477.050 (2000)."

* ok ok ok

The legal file on appeal of post-conviction proceeding — including the legal

file and guilty plea and sentencing transcript from St. Louis County Cause No.

2105R-02815-01 — will be cited as “L.F.”

' All further statutory references are to Mo. Rev. Stat. 2000, unless otherwise

indicated in the index.



STATEMENT OF FACTS

Appellant Brendan Swallow pleaded guilty to first-degree assault and
armed criminal action on March 3, 2006 (L.F. 11, 16, 31). The court sentenced
him in both counts, but suspended the execution of sentence on the first-degree
assault count (L.F. 12-14, 43-44). Mr. Swallow was sentenced to three years’
incarceration on the armed-criminal-action count (L.F. 12, 43). Mr. Swallow was
delivered to the Missouri Department of Corrections to serve the armed-criminal-
action sentence (L.F. 101).

After serving the three-year sentence, Mr. Swallow was released on
probation on the first-degree assauit count (L.F. 12-14). That probation was
revoked on March 25, 2010 (L.F. 15, 54). The court ordered the sentence on the
first-degree assault count executed (L.F. 15, 54). Mr. Swallow was delivered to
the Missouri Department of Corrections on March 31, 2010 (L.F. 101).

Mr, Swallow filed for post-conviction relief on September 10, 2010 (L.F.
58). In an amended motion, Mr. Swallow alleged he had pleaded guilty
involuntarily, unknowingly, and unintelligently because plea counsel failed to 1)
advise him of, and pursue, the meritorious defense that the police
unconstitutionally obtained incriminating statements from him; and 2) advocate
for Mr. Swallow at sentencing by asking the court to order Mr. Swallow receive a
psychological examination (L.F. 72-81).

Point I

Mr. Swallow was accused of stabbing Mr. Mitchell House (L.F. 8-9).



When Mr. Swallow was interrogated by police, he admitted stabbing Mr.
House (L.F. 73). Before Mr. Swallow made any incriminating statements to
police, he was never advised of his right to remain silent; that any statement he
made could and may be used against him, that he had a right to have a parent,
guardian, or custodian present during questioning; and that he had a right to
consult with an attorney (L.F. 73). Mo. Rev. Stat. § 211.059 (Cum. Supp. 2004);

Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602 (1966).

Mr. Swallow had a right to have his parents present during the police
interrogation because he was a “child” under juvenile law (L.F. 73). He had that
status because he was only seventeen (17) years old (L.F. 73). Mo. Rev. Stat. §
211.021.1(2) (2000). Neither Mr. Swallow’s mother nor father was with him
when he was interrogated (L.F. 73).

Counsel knew Mr. Swallow’s parents had not been with him when he was
interrogated partly because the state sent him police reports in discovery (L.F. 73).
Despite knowing that, counsel did not advise Mr. Swallow he had the right to have
his parents present when he was interrogated (L.F. 73). Nor did counsel file and
litigate a Motion to Suppress Statements because the police did not tell Mr.
Swallow he had a right to have his parents present during questioning (L.F. 73-
74).

The motion court denied Mr. Swallow’s post-conviction relief motion as
untimely and dismissed it (L.F. 98). The motion court concluded Mr. Swallow

had untimely filed for post-conviction relief because he had not filed his pro se



motion within one-hundred-eighty (180) days of béing delivered to DOC (L.F.
98). The court ruled Mr. Swallow had been “initially delivered” to DOC on
March 10, 2006 (L.F. 98).

Point 11

After Mr. Swallow was sentenced to a three-year term in Count I and
delivered to the Missouri Department of Corrections, he was diagnosed with
schizophrenia and prescribed certain medications, including Haldol and Prozac
(L.F.77). When Mr. Swallow was released from DOC, he could not continue
taking those medications because he could not get insurance (L..F. 77).

Mr. Swallow was being supervised on probation in Count 1 after serving the
sentence in Count II (L.F. 77). On March 25, 2010, this court revoked that
probation and ordered Mr. Swallow into DOC’s Institution Treatment Centers
(ITC) under Mo. Rev. Stat. § 559.115 for substance abuse treatment (L.F. 77-78).
At the sentencing hearing following the probation violation hearing, counsel did
not request the court to order Mr. Swallow be psychologically examined so he
could receive the anti-psychotic medications he had received before in DOC (L.F.
78).

Because of counsel’s failure, when Mr. Swallow arrived at the Western
Reception, Diagnostic & Correctional Ctr. to complete the treatment program, he
did not receive the anti-psychotic medications he had received before (L.F. 78).

He was only prescribed anti-depressant medications (L.F. 78).
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Because he was not receiving anti-psychotic medications, Mr. Swallow
suffered from symptoms of schizophrenia; specifically, paranoia and auditory

hallucinations (L.F. 78). See American Psychiatric Ass’n, Diagnostic and

Statistical Manual of Mental Disorders 287 (4™ ed. 1994). Because of the

paranoia and auditory hallucinations, Mr. Swallow was terminated from ITC (L.F.
78). The Department terminated Mr. Swallow because of his “negative” actions
and behaviors (L..F. 78).

The motion court denied Mr. Swallow’s post-conviction relief motion as
untimely and dismissed it (I..F. 98). The motion court concluded Mr. Swallow
had untimely filed for post-conviction relief because he had not filed his pro se
motion within one-hundred-eighty (180) days of being delivered to DOC (L.F.
98). The court ruled Mr. Swallow had been “initially delivered” to DOC on
March 10, 2006 (L..F. 98).

Mr. Swallow appeals the motion court’s denying post-conviction relief.

Further facts will be cited in the Argument section as necessary.
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POINTS RELIED ON
L

The motion court clearly erred in dismissing Appellant Brendan
Swallow’s Rule 24.035 motion for post-conviction relief as untimely because
Mr. Swallow was denied his rights to due process of law’ in that Mr. Swallow
had timely filed for post-conviction relief on the first-degree assault count.

He filed his pro se motion for post-conviction relief within one-hundred eighty
(180) days after being delivered to the Department of Corrections on the first-
degree assault count.

Mr. Swallow was prejudiced by the court’s error because the court did
not rule on whether Mr. Swallow’s guilty pleas were involuntary, unknowing,
and unintelligent because had been denied his rights to effective assistance of
counsel and due process of law’ in that plea counsel failed to advise him of,
and pursue, the meritorious defense that the police unconstitutionally
obtained incriminating statements from Mr. Swallow. Had counsel filed and

litigated a Motion to Suppress Statements, the court would have suppressed

? These rights are guaranteed by the United States Constitution’s Fifth and
Fourteenth Amendments and the Missouri Constitution’s Article 1, § 10.

? These rights are guaranteed by the Fifth, Sixth, and Fourteenth Amendments to
the United States Constitution and Article I, §§ 10 and 18(a) of the Missouri

Constitution.
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the statements l;ecause the police interrogated Mr. Swallow — when he was
seventeen (17) years old — without advising him of his right to have his
parents present.

Mr. Swallow asks this Court to reverse the motion court’s dismissing
Mr. Swallow’s post-conviction motion and remand this cause for a hearing
or, in the alternative, for findings of fact and conclusions of law.

Buckner v. State, 35 S.W.3d 417 (Mo. App. W.D. 2000);

Porter v. State, 678 S.W.2d 2 (Mo. App. E.D. 1984);

Wesbecher v. State, 863 S.W.2d 2 (Mo. App. E.D. 1993)

Whitby v. State, 930 S.W.2d 68 (Mo. App. E.D. 1996);

U.S. Const., Amend. V;

U.S. Const., Amend. XIV;

U.S. Const., Amend. XIV;

Mo. Const., Art. I, § 10;

Mo. Const., Art. I, § 18;

Mo. Rev. Stat. § 559.115 (Cum. Supp. 2004); and

Mo. Sup. Ct. Rule 24.035.
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IL

The motion court clearly erred in dismissing Appellant Brendan
Swallow’s Rule 24.035 motion for post-conviction relief as untimely because
Mr. Swallow was denied his rights to due process of law" in that Mr. Swallow
had timely filed for post-conviction relief on the first-degree assault count.

He filed his pro se motion for post-conviction relief within one-hundred eighty
(180) days after being delivered to the Department of Corrections on the first-
degree assault count.

Mr. Swallow was prejudiced by the court’s error because the court did
not rule on whether Mr. Swallow’s guilty pleas were involuntary, unknowing,
and unintelligent because had been denied his rights to effective assistance of
counsel and due process of law” in that plea counsel failed to advocate for Mr.
Swallow at sentencing. Counsel did not ask the court to order Mr. Swallow
receive a psychological examination after being delivered to the Missouri
Department of Corrections so he could receive anti-psychotic medications.

Had counsel advocated for an examination, Mr. Swallow would have
received the medications in time to prevent his being terminated from ITC,

because DOC would have tailored Mr. Swallow’s treatment program to

address his schizophrenia. Had Mr. Swallow received a psychological

4 See n.2.

3 See n.3.
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examination, Mr. Swallow could have completed the program and been
released onto probation.

Mr. Swallow asks this Court to reverse the motion court’s dismissing
Mr. Swallow’s post-conviction motion and remand this cause for a hearing
or, in the alternative, for findings of fact and conclusions of law,

Griffin v, State, 937 S.W.2d 400, 401 (Mo. App. E.D. 1997)

Wesbecher v. State, 863 S.W.2d 2 (Mo. App. E.D. 1993);

Hopkins v. State, 802 S.W.2d 956 (Mo. App. W.D. 1991);

Whitby v. State, 930 S.W.2d 68 (Mo. App. E.D. 1996);

U.S. Const., Amend. V;

U.S. Const., Amend. VI,

U.S. Const., Amend. XIV;

Mo. Const., Art. 1, § 10,

Mo. Const., Art. I, § 18;

Mo. Rev. Stat. § 556.061 (Cum. Supp. 2004);
Mo. Rev. Stat. § 558.019 (Cum. Supp. 2004),
Mo. Rev. Stat. § 559.115 (Cum. Supp. 2004); and

Mo. Sup. Ct. Rule 24.035.
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ARGUMENT
L

The motion court clearly erred in dismissing Appellant Brendan
Swallow’s Rule 24.035 motion for post-conviction relief as untimely because
Mr. Swallow was denied his rights to due process of law® in that Mr. Swallow
had timely filed for post-conviction relief on the first-degree assault count.

He filed his pro se motion for post-conviction relief within one-hundred eighty
(180) days after being delivered to the Department of Corrections on the first-
degree assault count.

Mr. Swallow was prejudiced by the court’s error because the court did
not rule on whether Mr. Swallow’s guilty pleas were involuntary, unknowing,
and unintelligent because had been denied his rights to effective assistance of
counsel and due process of law’ in that plea counsel failed to advise him of,
and pursue, the meritorious defense that the police unconstitutionally
obtained incriminating statements from Mr. Swallow. Had counsel filed and
litigated a Motion to Suppress Statements, the court would have suppressed
the statements because the police interrogated Mr. Swallow — when he was
seventeen (17) years old — without advising him of his right to have his

parents present.

6 See n.2.

7 See n.3.
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Mr. Swallow asks this Court to reverse the motion court’s dismissing
Mr. Swallow’s post-conviction motion and remand this cause for a hearing
or, in the alternative, for findings of fact and conclusions of law.

Preservation Statement

Mr. Swallow argued in his amended motion he pleaded guilty involuntarily,
unknowingly, and unintelligently because plea counsel failed to advise him of, and
pursue, the meritorious defense that the police unconstitutionally obtained
incriminating statements from him (L.F. 55-59). Because the claim was included
in the amended motion, it has been preserved for appellate review. See Mouse v,
State, 90 S.W.3d 145, 152 (Mo. App. S.D. 2002) (to be preserved for appellate
review, the claim raised on post-conviction appeal must have been either raised in
amended post-conviction motion or tried by the parties’ implicit consent at the
evidentiary hearing).

Review Standard

The motion court clearly erred in dismissing Mr. Swallow’s request for an
evidentiary hearing and post-conviction relief because Missouri Supreme Court
Rule 24.035(h) requires an evidentiary hearing be held when the motion pleads
facts, not conclusions, warranting relief, not refuted by the record, and the matters

complained of resulted in prejudice to the movant. Burroughs v. State, 773

S.W.2d 167, 169 (Mo. App. E.D. 1986).
Appellate review is limited to determining whether the motion court’s

findings and conclusions are clearly erroneous. Id. Findings of fact and

17



conclusions of law are clearly erroneous if an appellate court, upon reviewing the
record, is left with the definite and firm impression a mistake has been made. Id.;

Richardson v. State, 719 S.W.2d 912, 915 (Mo. App. E.D. 1986).

Counsel failed to advise Mr. Swallow of, file, and litigate a
Motion to Suppress Statements
General Case Law
The United States Constitution’s Sixth Amendment and the Missouri
Constitution’s Article I, §§ 10 and 18(a) guarantee the right to assistance of

counsel. Gideon v. Wainwright, 372 U.S. 335, 83 8. Ct. 782 (1963); Powell v.

Alabama, 287 U.S. 45, 53 S. Ct. 55 (1932). The Fourteenth Amendment mandates

the assistance be effective. Strickland v. Washington, 466 1.S. 668, 104 S. Ct.

2052 (1984).

To establish that a conviction must be set aside due to ineffective assistance
of counsel, a movant must show counsel did not demonstrate the customary skill
and diligence a reasonably competent attorney would display when rendering
similar services under the existing circumstances, and movant was prejudiced

thereby. Id.; Seales v. State, 580 S.W.2d 733, 736-737 (Mo. 1979). A person who

pleads guilty is as entitled to effective assistance of counsel as one who has had a
trial. Hill v. Lockhart, 474 11.S. 52, 106 S. Ct. 366 (1985). But to establish
prejudice, a movant must show, but for counsel’s error, he would not have pleaded
guilty but would have insisted on going to trial. Hill, 466 U.S. at 59, 106 S. Ct.

370.

18



Analysis

Counsel was ineffective for failing to advise Mr. Swallow of, and pursuing,
the meritorious defense that police unconstitutionally obtained incriminating
statements from Mr. Swallow (L.F. 74). Counsel failed to pursue this meritorious
defense by not filing and litigating a Motion to Suppress Statements (L.F. 74).
Counsel may be found ineffective for failing to advise his client concerning, and
failing to file and litigate, a Motion to Suppress where there is a reasonable
probability, but for counsel’s errors, the proceeding’s result would have been

different. Buckner v. State, 35 S.W.3d 417, 421 (Mo. App. W.D. 2000). Because

counsel did not advise Mr. Swallow the police violated his constitutional rights
when interrogating him, and failed to file and litigate a Motion to Suppress
Statements on that basis, counsel was ineffective (L.F. 74).

Counsel's ineffectiveness was relevant because it affected Mr. Swallow’s

voluntariness in pleading guilty. Porter v. State, 678 S.W.2d 2, 3 (Mo. App. E.D.

1984); Walker v. State, 698 S.W.2d 871, 874 (Mo. App. E.D. 1985). Ordinarily, a

voluntary guilty plea waives a claim counsel was ineffective for failing to file and

pursue a motion to suppress. Ramsay v. State, 182 S.W.3d 655, 657 (Mo. App.

E.D. 2005). But that is not the case here because Mr. Swallow’s guilty pleas were
not “knowing and voluntary act[s] done with sufficient awareness of the relevant
circumstances and likely consequences of the act[s].” Id. at 658(material in

brackets added). Mr. Swallow did not knowingly and voluntarily plead guilty with

19



sufficient awareness of what he was doing because he did not know the police had
unconstitutionally obtained his confession (L.F. 74-5).

The record did not refute that claim because Mr. Swallow was never asked
specifically about motions to suppress (L.F. 74). Nor did Mr. Swallow aliege he
was aware he could move to suppress his statements. Id. Instead, he alleged
counsel did not advise him a motion to suppress could have been filed and
litigated because of the police’s failure to advise him he had a right to have his
parents present during interrogation (L.F. 75).

Mr. Swallow was prejudiced by counsel’s ineffectiveness (L.F. 75). Had
counsel advised him a motion to suppress his confession to police couid be filed
and litigated, the court would have sustained the motion (L.F. 75). Knowing the
police could not use his statements against him, Mr. Swallow would not have
pleaded guilty (L.F. 75). He would have instead proceeded to trial (L.F. 75).
Thus, but for counsel’s ineffectiveness, Mr. Swallow was prejudiced (L.F. 75).

The motion court clearly erred in dismissing
Mr. Swallow’s post-conviction motion as untimely

The motion court denied Mr. Swallow’s post-conviction relief motion as
untimely and dismissed it (L.F. 98). The motion court concluded Mr. Swallow
had untimely filed for post-conviction relief because he had not filed his pro se
motion within one-hundred-eighty (180) days of being delivered to DOC (L.F.
98). The court ruled Mr. Swallow had been “initially delivered” to DOC on

March 10, 2006 (L.F. 98).
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In Missouri, a person convicted of a felony after pleading guilty who claims
that the conviction or sentence violates the United States’ or Missouri’s
constitutions and laws must file for post-conviction relief within one hundred
eighty (180) days after being delivered to the Department of Corrections if no
appeal is taken. Rule 24.035(a),(b).

Under Rule 24.035, a movant must file a pro se motion requesting relief
from particular criminal convictions within the required time of his being

delivered to DOC on those counts. Wesbecher v. State, 863 S.W.2d 2, 3 (Mo.

App. E.D. 1993). Mr. Wesbecher had pleaded guilty to seven felony counts. Id. at
3. The court suspended imposition of sentence on all counts. Id. Two years later,
the court revoked that probation, sentenced Mr. Wesbecher in all counts, but
ordered the exccution suspended and Mr. Wesbecher placed on probation. 1d.
Two years after that, the court suspended probation on five of the seven counts,
but executed the sentence on two. Id. Mr. Wesbecher served time in DOC on
those two counts. Id. After serving the time, he was placed on probation on the
other five counts. Id.

Three years after Mr. Wesbecher was released from DOC, the court
revoked his probation and ordered the sentences on the five counts be executed.
Id. at 4. Mr. Wesbecher was returned to DOC and filed for post-conviction relief
within ninety (90) days after being delivered to DOC — the limit at the time — to
serve the sentences on the five counts. Id. This Court decided Mr, Wesbecher had

timely filed for post-conviction relief because he had filed his pro se motion

21



within the required time of his being delivered to DOC on those counts for which
he was requesting post-conviction relief. Id. at 4.

For the same reason, this Court dismissed a post-conviction case without
prejudice because the movant had not been delivered to DOC on the same
conviction as challenged in the motion. Roth v. State, 921 S.W.2d 680, 682 (Mo.
App. W.D. 1996). Mr. Roth had pleaded guilty and was ordered to serve a
sentence in the Missouri Department of Corrections consecutively to a sentence he
was serving in federal custody. 1d. at 681. While still in federal custody ~ before
being delivered to DOC — Mr. Roth filed a pro se motion for post-conviction relief
under Rule 24.035. 1d. This Court dismissed Mr. Roth’s post-conviction case as
being premature because he was not incarcerated on the criminal offense for which
he was requesting post-conviction relief. Id. at 682.

Similarly, if Mr. Swallow had filed for post-conviction relief on the first-
degree assault sentence when he was delivered to DOC on the armed-criminal-
action sentence, the case would have been dismissed as premature because he had
not been delivered to DOC on the first-degree assault conviction.

In Hopkins v. State, this Court again upheld a post-conviction case being
dismissed as prematurely filed. 802 S.W.2d 956, 957 (Mo. App. W.D. 1991). Mr.
Hopkins had pleaded guilty to passing a bad check, been sentenced to DOC, but
had the execution of sentence suspended and been placed on probation. 1d. At the

time, he was serving an unrelated sentence in DOC. Id. Mr. Hopkins filed for
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post-conviction relief from the suspended sentence while he was incarcerated on
the unrelated sentence. Id.

This Court held the motion was prematurely filed because Mr. Hopkins had
not yet been delivered to DOC on the passing-a-bad-check sentence. Id. at 958.

To reach its decision, this Court looked at Rule 24.035’s wording;:

The language and grammatical construction of the

first sentence of Rule 24.035(a) implicitly require a Rule

24.035 movant to be delivered to the custody of the

department of corrections on the same conviction challenged

in the motion. When paraphrased, the first sentence of Rule

24.035(a) indicates that, in order to seek Rule 24.035 relief, a

person must (1) be convicted of a felony on a guilty plea, (2)

be delivered to the custody of the department of corrections,

and (3) claim the judgment or the sentence imposed to be

unconstitutional or illegal. In setting forth its requirements,

that same sentence contains repeated references to “the

judgment of conviction,” “the sentence,” and “the sentence

imposed.” The use of the definite article “the”, as opposed

to the indefinite article ““a”, denotes the particular judgment

or the particular sentence which resulted from a felony

conviction on a guilty plea and delivery to custody.

The dual requirement of being “convicted of a felony ... and

23



delivered to the custody ...” is linked by the conjunctive

“and.” The phrases beginning with “convicted” and

“delivered” in addition to the clause beginning with “who”

modify “a person.” When read together, cach component

of the first sentence of Rule 24.035 necessarily relates to

the same underlying conviction.

Id. at 957-58 (emphasis added).

Following the above cases, this Court should decide Mr. Swallow timely
filed for post-conviction relief on the first-degree assault count. The criminal
court revoked Mr. Swallow’s probation on the first-degree assault count and
ordered the previously-imposed sentence executed on March 25, 2010 (L.F. 51,
54). After the court executed the first-degree assault sentence, Mr. Swallow was
delivered to DOC on March 31, 2010 (L.F. 101). Mr. Swallow filed for post-
conviction relief one-hundred-sixty-three (163) days later on September 10, 2010
(L.F. 58). This was within Rule 24.035(b)’s one-hundred-eighty- {180-) day limit.
Thus, the motion court clearly erred in dismissing Mr. Swallow’s post-conviction
motion as untimely.

The motion court also clearly erred in relying on the cases cited in its
Conclusions of Law to dismiss Mr. Swallow’s case. The cases cited by the court
were not factually similar to Mr. Swallow’s. Some of the cases were dismissed
because the movants had been delivered to the Department of Corrections for

certain convictions, but requested post-conviction relief from those same
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convictions outside Rule 24.035’s time limits. Whitby v. State, 930 S.W.2d 68

(Mo. App. E.D. 1996); Kendrick v. State, 804 S.W.2d 386 (Mo. App. W.D. 1991).

Or, movants had been sentenced to DOC under § 559.115 for certain
offenses, been released onto probation, had that probation revoked, been returned
to DOC, and only then requested post-conviction relief from those offenses.

Crabtree v. State, 91 S.W.3d 736, 737 (Mo. App. W.D. 2002); Hall v. State, 992

S.W.2d 895, 897 (Mo. App. W.D. 1999).
Finally, the court cited a case where — because the movant had been
sentenced before Rule 24.035 became effective — he had until a particular date to

file under Rule 24.035, but did not. Kendrick v. State, 804 S.W.2d 386, 387 (Mo.

App. W.D. 1991).

The court clearly erred in comparing these cases to Mr. Swallow’s. In none
of the cases had the movants been delivered to DOC for one offense, delivered
later on another, then requested post-conviction relief from the latter sentence.
Thus, the motion court clearly erred in citing the above cases in its Conclusions of
Law to support its dismissing Mr. Swallow’s post-conviction motion.

The motion court erred in dismissing Appellant Brandon Swallow’s pro se
motion and not ruling on his claim counsel failed to advise Mr. Swallow of, and
pursue, the meritorious defense that the police unconstitutionally obtained
incriminating statements from Mr. Swallow. Therefore, for the forgoing reasons,

this Court must reverse the motion court’s dismissing Mr. Swallow’s post-
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conviction motion and remand this cause for findings of fact and conclusions of

law or, in the alternative, for an evidentiary hearing.
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1L

The motion court clearly erred in dismissing Appellant Brendan
Swallow’s Rule 24.035 motion for post-conviction relief as untimely because
Mr. Swallow was denied his rights to due process of law® in that Mr. Swallow
had timely filed for post-conviction relief on the first-degree assault count.

He filed his pro se motion for post-conviction relief within one-hundred eighty
(180) days after being delivered to the Department of Corrections on the first-
degree assault count.

Mr. Swallow was prejudiced by the court’s error because the court did
not rule on whether Mr. Swallow’s guilty pleas were involuntary, unknowing,
and unintelligent because had been denied his rights to effective assistance of
counsel and due process of law’ in that plea counsel failed to advocate for Mr.
Swallow at sentencing. Counsel did not ask the court to order Mr. Swallow
receive a psychological examination after being delivered to the Missouri
Department of Corrections so he could receive anti-psychotic medications.

Had counsel advocated for an examination, Mr. Swallow would have
received the medications in time to prevent his being terminated from ITC,
because DOC would have tailored Mr. Swallow’s treatment program to

address his schizophrenia. Had Mr. Swallow received a psychological

¥ See n.2.

9
See n.3.
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examination, Mr. Swallow could have completed the program and been
released onto probation.

Mr. Swallow asks this Court to reverse the motion court’s dismissing
Mr. Swallow’s post-conviction motion and remand this cause for a hearing
or, in the alternative, for findings of fact and conclusions of law.

Preservation Statement

Mr. Swallow argued in his amended motion he pleaded guilty involuntarily,
unknowingly, and unintelligently because plea counsel failed to advocate for Mr.
Swallow at sentencing by asking the court to order Mr. Swallow receive a
psychological examination (L.F. 77-81). Because the claim was included in the

amended motion, it has been preserved for appellate review. See Mouse v, State,

90 S.W.3d at 152.
Review Standard

The review standard set forth in Point [ applies equally to this point and is

adopted and incorporated herein.
Counsel failed to ask the court for Mr. Swallow 1o be psychologically examined
General Case Law

The general case law set forth in Point [ applies equally to this point and is

adopted and incorporated herein.
Analysis
Counsel was ineffective for failing to request the court order Mr. Swallow

receive a psychological examination so he could receive the anti-psychotic
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medications he needed in DOC (L.F. 78). A movant may claim in a Rule 24.035
proceeding counsel was ineffective for failing to advocate his client receive a more

favorable sentencing disposition. Griffin v. State, 937 S.W.2d 400, 401 (Mo. App.

E.D. 1997). Such a claim concerns counsel’s performance during the sentencing,
which occurs after probation revocation. Id.

Counsel needed to advocate on Mr. Swallow’s behalf by ensuring he
received the medications he needed to complete the treatment program (L.F. 78).
Suffering from untreated schizophrenia, Mr. Swallow could not complete the
program (L.F. 79). Had counsel advocated for an examination, Mr. Swallow
would have received the medications in time to prevent his being terminated from
ITC, because DOC would have tailored Mr. Swallow’s treatment program to
address his schizophrenia (L.F. 79). Had Mr. Swallow received a psychological
examination, Mr. Swallow could have completed the program and been released
onto probation (L.F. 79). Thus, counsel was ineffective (L.F. 79).

Mr. Swallow was prejudiced by counsel’s ineffectiveness (L.F. 79).
Counsel’s failure to advocate caused Mr. Swallow to be terminated from ITC (L.F.
79). Because of that, he was not released on probation, but instead ordered to
complete the twenty- (20-) year sentence (L.F. 79). Further, because first-degree
assault is a dangerous felony, he must serve a mandatory minimum of eighty-five
percent (85%) of the twenty- (20-) year sentence, or seventeen (17) years’
incarceration. Mo. Rev. Stat. §§ 556.061(8); 558.019.3 (Cum. Supp. 2004). Thus,

Mr. Swallow was prejudiced (L.F. 79).
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The motion court clearly erred in dismissing
Mpr. Swallow’s post-conviction motion as untimely

The motion court denied Mr. Swallow’s post-conviction relief motion as
untimely and dismissed it (L.F. 98). The motion court concluded Mr. Swallow
had untimely filed for post-conviction relief because he had not filed his pro se
motion within one-hundred-eighty (180) days of being delivered to DOC (L.F.
98). The court ruled Mr. Swallow had been “initially delivered” to DOC on
March 10, 2006 (L.F. 98).

In Missouri, a person convicted of a felony after pleading guilty who claims
that the conviction or sentence violates the United States’ or Missouri’s
constitutions and laws must file for post-conviction relief within one hundred
eighty (180) days after being delivered to the Department of Corrections if no
appeal is taken. Rule 24.035(a),(b).

Under Rule 24.035, a movant must file a pro se motion requesting relief
from particular criminal convictions within the required time of his being

delivered to DOC on those counts. Wesbecher v. State, 863 S.W.2d at 3. Mr.

Wesbecher had pleaded guiity to seven felony counts. Id. at 3. The court
suspended imposition of sentence on all counts. Id. Two years later, the court
revoked that probation, sentenced Mr. Wesbecher in all counts, but ordered the
execution suspended and Mr. Wesbecher placed on probation. Id. Two years after
that, the court suspended probation on five of the seven counts, but executed the

sentence on two. [d. Mr. Wesbecher served time in DOC on those two counts.
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Id. After serving the time, he was placed on probation on the other five counts.
1d.

Three years after Mr. Wesbecher was released from DOC, the court
revoked his probation and ordered the sentences on the five counts be executed.
Id. at 4. Mr. Wesbecher was returned to DOC and filed for post-conviction relief
within ninety (90) days after being delivered to DOC — the limit at the time —to
serve the sentences on the five counts. Id. This Court decided Mr. Wesbecher had
timely filed for post-conviction relief because he had filed his pro se motion
within the required time of his being delivered to DOC on those counts for which
he was requesting post-conviction relief. Id. at 4.

For the same reason, this Court dismissed a post-conviction case without
prejudice because the movant had not been delivered to DOC on the same
conviction as challenged in the motion. Roth v. State, 921 S.W.2d at 682. Mr.
Roth had pleaded guilty and was ordered to serve a sentence in the Missouri
Department of Corrections consecutively to a sentence he was serving in federal
custody. Id. at 681. While still in federal custody — before being delivered to
DOC — Mr. Roth filed a pro se motion for post-conviction relief under Rule
24.035. Id. This Court dismissed Mr. Roth’s post-conviction case as being
premature because he was not incarcerated on the criminal offense for which he
was requesting post-conviction relief. Id. at 682.

Similarly, if Mr. Swallow had filed for post-conviction relief on the first-

degree assault sentence when he was delivered to DOC on the armed-criminal-
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action sentence, the case would have been dismissed as premature because he had
not been delivered to DOC on the first-degree assault conviction.

In Hopkins v. State, this Court again upheld a post-conviction case being
dismissed as prematurely filed. 802 S.W.2d at 957. Mr. Hopkins had pleaded
guilty to passing a bad check, been sentenced to DOC, but had the execution of
sentence suspended and been placed on probation. Id. At the time, he was serving
an unrelated sentence in DOC. Id. Mr. Hopkins filed for post-conviction relief
from the suspended sentence while he was incarcerated on the unrelated sentence.
Id.

This Court held the motion was prematurely filed because Mr. Hopkins had
not yet been delivered to DOC on the passing-a-bad-check sentence. Id. at 958.

To reach its decision, this Court looked at Rule 24.035°s wording:

The language and grammatical construction of the

first sentence of Rule 24.035(a) implicitly require a Rule

24.035 movant to be delivered to the custody of the

department of corrections on the same conviction challenged

in the motion. When paraphrased, the first sentence of Rule

24.035(a) indicates that, in order to seek Rule 24.035 relief, a

person must (1) be convicted of a felony on a guilty plea, (2)

be delivered to the custody of the department of corrections,

and (3) claim the judgment or the sentence imposed to be

unconstitutional or illegal. In setting forth its requirements,



that same sentence contains repeated references to “the

-

judgment of conviction,” “the sentence,” and *“the sentence

imposed.” The use of the definite article “the”, as opposed

to the indefinite article “a”, denotes the particular judgment

or the particular sentence which resulted from a felony

conviction on a guilty plea and delivery to custody.

The dual requirement of being “convicted of a felony ... and

delivered to the custody ...” 1s linked by the conjunctive

“and.” The phrases beginning with “convicted” and

“delivered” in addition to the clause beginning with “who”

modify “a person.” When read together, each component

of the first sentence of Rule 24.035 necessarily relates to

the same underlying conviction.

Id. at 957-58 (emphasis added).

Following the above cases, this Court should decide Mr. Swallow timely
filed for post-conviction relief on the first-degree assault count. The criminal
court revoked Mr. Swallow’s probation on the first-degree assault count and
ordered the previously-imposed sentence executed on March 25, 2010 (L.F. 51,
54). After the court executed the first-degree assault sentence, Mr. Swallow was
delivered to DOC on March 31, 2010 (L.F. 101). Mr. Swallow filed for post-

conviction relief one-hundred-sixty-three (163) days later on September 10, 2010

(L.F. 58). This was within Rule 24.035(b)’s one-hundred-eighty- (180-) day limit.
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Thus, the motion court clearly erred in dismissing Mr. Swallow’s post-conviction
motion as untimely.

The motion court also clearly erred m relying on the cases cited in its
Conclusions of Law to dismiss Mr. Swallow’s case. The cases cited by the court
were not factually similar to Mr. Swallow’s. Some of the cases were dismissed
because the movants had been delivered to the Department of Corrections for
certain convictions, but requested post-conviction relief from those same

convictions outside Rule 24.035°s time limits. Whitby v. State, supra; Kendrick v.

State, supra.

Or, movants had been sentenced to DOC under § 559.115 for certain
offenses, been released onto probation, had that probation revoked, been returned
to DOC, and only then requested post-conviction relief from those offenses.
Crabtree v. State, 91 S.W.3d at 737; Hall v. State, 992 S.W.2d at 897.

Finally, the court cited a case where — because the movant had been
sentenced before Rule 24.035 became effective — he had until a particular date to

file under Rule 24.035, but did not. Kendrick v. State, 804 S.W.2d at 387.

The court clearly erred in comparing these cases to Mr. Swallow’s. In none
of the cases had the movants been delivered to DOC for one offense, delivered
later on another, then requested post-conviction relief from the latter sentence.
Thus, the motion court clearly erred in citing the above cases in its Conclusions of

Law to support its dismissing Mr. Swallow’s post-conviction motion.
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The motion court erred in dismissing Appellant Brandon Swallow’s pro se
motion and not ruling on his claim counsel failed to advocate for Mr. Swallow at
sentencing by asking the court to order Mr. Swallow receive a psychological
examination. Therefore, for the forgoing reasons, this Court must reverse the
motion court’s dismissing Mr. Swallow’s post-conviction motion and remand this
cause for findings of fact and conclusions of law or, in the alternative, for an

evidentiary hearing.
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CONCLUSION
WHEREFORE, for the reasons set forth in Points I and 11, Appellant
Brendan Swallow requests this Honorable Court reverse the motion court’s
dismissing his post-conviction motion and remand this cause for findings of fact

and conclusions of law or, in the alternative, for an evidentiary hearing,.

Respectfully submitted,

Lisa M. Stroup, Bar#36325
Attorney for Appellant
1010 Market St.

Ste. 1100

(314)340-7662

Fax (314)340-7685
lisa.stroup@mspd.mo.gov
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IN THE CIRCUIT COURT OF THE COUNTY OF ST. LoDi¥, ..,

R
STATE OF MISSOURI 0 18
CRCUI . GiLmer

BRANDON L. SWALLOW, - LOUIS coynry

Movant, Cause No. 10SL-CC03729

v Division No. 18

STATE OF MISSOURI,

Respondent. .

FINDINGS OF FACT. CONCLUSIONS OF LAW, AND JUDGMENT

This matter comes before the Court on a Motion filed by Movant, pursuant to
Rule 24.035 of the Missouri Rules of Criminal Procedure to Vacate, Set Aside or
Correct the Judgment'or Sentence in cause numbered, OSCR-002815. The Court takes
judicial notice of its file in the aforementioned cause and now makes the following

findings of fact and enters the following conclusions of law and judgment.

FINDINGS OF FACT
1. On January 13, 2006, Movant entered a “blind" plea of guilty (not pursuant
to the State's reconimendation) in cause number 05CR-002815 to the charges of
Assault in the First Degree, a class A felony and Armed Criminal Action, an unclassified
felony.
2. On March 3, 2006, the Court sentenced Movant on the Assault charge to
serve twenty (20) years in the Department of Corrections, and on the Armed Criminal

Action charge to serve three (3) years in the Department of Corrections. The Court
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suspended the execution of the sentence on the Assauit charge only and placed
Movant on probation for five {5) years with conditions.

3. On March 10, 2006, Movant was delivered to the Department of
Corrections to serve his three (3) year sentence on the charge of Armed Criminai
Action. He was released on July 6, 2008. (See Exhibit 1 attached hereto and
incorporated herein).

4, On March 25, 2010, Movant's probation was revoked on the Assault
charge and the Court executed the previously imposed sentence of twenty (20) years in
the Department of Corrections. The sentence was made pursuant to §559.115 RSMo.

5. On March 31, 2010, Movant was delivered to the Department of
Corrections to serve his sentence on the Assault charge. (See Exhibit 1).

6. This Court, upon receipt of a report from the Missouri Board of Probation
and Paroie declined to release Movant pursuant to §559.115 RSMo on June 10, 2010.

7. On September 10, 2010, Movant filed his Pro Se Motion to Vacate, Set
Aside or Correct the Judgment or Sentence pursuant to Rule 24.035 of the Missouri
Rules of Criminal Procedure.

8. On January 31, 2011, Movant by and through counsel filed his Amended
Motion pursuant to Rule 24.035 to Vacate, Set Aside or Correct Judgment and

Sentence and Request for Evidentiary Hearing.

CONCLUSIONS OF LAW
1. Ruie 24.035(b) of the Missouri Rules of Criminal Procedure provides that

where a defendant does not appeal the judgment or sentence, “the motion shail be filed
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within one hundred eighty (180) days of the date the person is delivered to the custody
of the department of corrections.”

2. “The law is well-settled that the limitations start to run upon a movant's
initial delivery to the custody of the department of corrections, even if he or she is later
granted probation.” Crabtree v. State, 91 S.W.3d 736, 737 (Mo.App. 2002), citing Hall
v. State, 39 S.W. 3d 101, 992 S.W. 2d 895, 897 (Mo.App. 1999).

3. Movant was initially delivered to the Department of Corrections on March
10, 2006. Movant filed his Rule 24.035 motion more than four (4) years and six (6)
months later, on September 10, 2010.

4, Movant's failure to comply with the time constraints of Rule 24.035(b)
constitutes a complete waiver of his right to seek relief under the rule. Whitby v. State,
930 S.W.2d 68 (Mo.App. 1996).

5. The time limitations imposed by Rule 24.035(b) has been consistently
held valid and mandatory. Day v. State, 770 S.W.2d 692, 695 (Mo. banc 1989), cert
denied, Walker v. Missouri, 110 S.Ct. 186 (1989). Further the limitation does not violate

Movant's right to due process or equal protection. Kendrick v. State, 804 S.W.2d 386

(Mo.App. 1991).

ORDER, JUDGMENT AND DECREE

WHEREFORE, IT IS ORDERED ADJUDGED AND DECREED, that Movant's
Motion to Vacate, Set Aside or Correct the Judgment or Sentence pursuant to Rule
24.035 of the Missouri Rules of Criminal Procedure be and is hereby denied as

untimely and the Court hereby dismisses said motion.
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SO ORDERED:

Honorable Richard Bresnahan, Judge
St. Louis County Circuit Court
Division 18

Entered this / '(ay of March, 2011

cc:  Lisa Stroup, Attorney for Movant
Andrew F. Wasserman, Attorney for Respondent

A9



STATE OF MISSOURI )

COUNTY OF ST FRANCOIS )

AFFIDAVIT OF CUSTODIAN PURSUANT TO SECTION 490.692 RSMO

Before me, the undersigned authority, personally appeared Phyllis M. Byland,
Records Officer, who stated as follows:

My name is Phyllis M. Byland. I am of sound mind, capable of making this
affidavit, and personally acquainted with the facts herein stated:

I am a Custodian of Records for the Missour: Department of Corrections.
Attached hereto are | pages of records from the Missouri Department of
Corrections. These records are kept in the regular course of business, and it was in the
regular course of business for an employee or representative with knowledge of the act,
event, condition, opinion or diagnosis recorded to make the record or to transmit
information thereof to be included in such record, and the record was made at or near the
time of the act, event, condition, opinion, or diagnosis. The records attached hereto are

exact duplicates of the original.
# Wlbw U 8*00«/’

eoords Ofﬁcer

IN WITNESS WHEREOF, I have hereunto subscribed my name and affixed my
official seal this Sth dayof ( :ké “4%% ,204) .

N% Public

TINDY L. BAIN
plic - Notary Seal
Notary e,g:i af Missourl

Commissinned o ‘\Nasnlngmﬂ

S100
W %,(!}nnr:rr?tss on !\um’oer 9405207

EXHIBIT 1
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-Jeren;iah W. (Jay) Nixon Eastern Reception Diagnostic and

Governor Correctional Center
2727 Highway K
Bonne Terre, Missouri 63628
George A. Lombardi ; _ Telephone: 573-358-5516
Director Fax: 573-3538-0734
State of Missouri
DEPARTMENT OF CORRECTIONS
Ad Excelleumn Conamur — “We Strive Towards Excellence”
February 8, 2011

Andrew F. Wasserman

Assistant Prosecuting Attorney
St. Louis County

100 South Central Ave

St. Louis County, MO 63105

RE: Brandon L. Swallow W/M DOB/02-20-88 MDC No. 1140694

Dear Mr. Wasserman:

Brandon Swallow was received by the Missouri Dept. of Corrections on 3-10-06, to serve a 3 year Armed
Criminal Action conviction on Cause No. 05CR-2815. He also received an SES on the Assault 1* Degree
conviction under the same cause number. He was released on July 6, 2008. On March 31, 2010, he returned
to the Dept. of Corrections on a probation violation on the Assault First Degree conviction on Cause No.
05CR-2815. As ofthis date, he is still incarcerated at the Eastern Reception Diagnostic and Correctional
Center. '

Sincerely,

)

Phyllis ¥k Byland

Records Officer

Cc: File

An Equal Opportunity Employer



